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JUSTICES 

OF  THE 

SUPREME  COURT  OF  NORTH  CAROLINA 

SEPTEMBER  TERM,  1900. 


CHIEF  JUSTICE: 

WILLIAM  T.  FAIRCLOTH. 

ASSOCIATE  JUSTICES  : 

WALTER  CLAKK,  DAVID  M.  FURCHES, 

WALTER  A.  MONTGOMERY,  ROBERT  M.  DOUGLAS. 


I 


ATTORNEY-OENEBAL : 

*ZEB  V.  WALSER. 

t  ROBERT  D.  DOUGLAS. 


SUPREME  COURT  REPORTER: 

t  RALPH  P.  BUXTON. 
§ZEB  V.  WALSER. 


CLERK  OF  THE  SUPREME  COURT  : 

THOMAS  S.  KENAN. 

OFFICE  CLERK  : 

JOSEPH  L.  SEAWELL. 


MARSHAL  AND  LIBRARLAN  : 

ROBERT  H.  BRADLEY. 


*  Resigned  November  13, 1900. 

t  Appointed  by  the  Qovernor,  November  2i,  1900. 

X  Died  November  6, 1900. 

f  Appointed  by  the  Court,  November  IS,  1900. 


JUDGES 


OP  THE 


SUPERIORCOURTS  OF  NOFtTH  CAROLINA 


ICAMB.  DISTRICT.  RBSIDBNCB. 

GEORGE  H.  BROWN,  Jr First Washington. 

HENRY  R.  BRYAN Second  New  Bern. 

E.  W.  TIMBERLAKE Third Louisburg. 

W.  S.  O'B.  ROBINSON Fourth Goldsboro. 

THOS.  J.  SHAW Fifth Greensboro. 

OLIVER  H.  ALLEN Sixth Kinston. 

THOMAS  A.  McNeill Seventh Lumberton. 

ALBERT  L.  COBLE Eighth StatesviUe. 

HENRY  R.  STARBUCK Ninth Winston. 

W.  B.  COUNCIL Tenth Bakersville. 

WILLIAM  A.  HOKE Eleventh Lincolnton. 

FREDERICK  MOORE Twelfth Asheville. 


SOLICITORS. 

Geoboe  W.  Waed 1st  Dist.       Colin  M.  McLean 7th  Dist. 

Walter  E.  Daniels 2d  Dist.       Wiley  Rush 8th  Dist. 

L.  J.  Moore 8d  Dist.        M.  L.  Mott 9th  Dist. 

Ed.  W.  Pou 4th  Dist.  Moses  N.  Harshaw  ..10th  Dist. 

A.  L.  Brooks 5th  Dist.       James  M.  Webb 11th  Dist. 

Rudolph  Duffy 6th  Dist.  James  W.  Fubouson  . .  12th  Dist. 


CITATION  OF  REPORTS. 


Rule  62  of  the  Supreme  Court  is  as  follows : 

Inasmuch  as  many  volumes  of  Reports  prior  to  the  63rd  have  been 
reprinted  by  the  State  with  the  number  of  the  Reports  instead  of  the 
name  of  the  Reporter,  and  all  the  other  volumes  will  be  reprinted 
and  numbered  in  like  manner,  counsel  will  cite  the  volumes  prior  to 
the  63rd  as  follows : 
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[n  qnoting  flrom  the  reprinted  Reports  couiBel  will  cite  always  tbe  mar- 
ginal (i.  e.,  the  original)  paging. 


LICENSED  ATTORNEYS 


SEPTEMBER  TERM.  1900. 


Barnhill,  Roscoe  Thomas Halifax  County. 

Bellamy,  Jr.,  Marsden New  Hanover  County. 

BizzBLL,  William  Drew Scotland  County. 

Cheek,  Georqe Alleghany  County. 

Cooke,  Arthur  Wayland Hertford  County. 

Cowan,  Hileman  Cicero Jackson  County. 

Cranmer,  Edward  Henry Brunswick  County. 

Davis,  Thomas  Walker New  Hanover  County. 

Dellinoer,  David  Plunkett Gaston  County. 

Dunning,  Archer  Rock Bertie  County. 

Godwin,  Adolphus  Pilston Hertford  County. 

Grady,  Henry  Alexander Sampson  County. 

Hoyle,  Thomas  Crawford Alamance  County. 

Jenkins,  Robert  Palemon Pasquotank  County. 

KiRKPATRiCK,  Thomas  Leroy Mecklenburg  County. 

KoRNEGAY,  Henry  Arthur Duplin  County. 

Lyon,  Homer  Le  Grande Bladen  County. 

Lyon,  Robert  Henry Bladen  County. 

Morris,  James  Pettigrew Rutherford  County. 

Nattress,  William  Elmer Iredell  County. 

Nicholson,  George  Brock Iredell  County. 

Nimocks,  Quincy  Kellogg Cumberland  County. 

Powell,  Henry  Thurman Vance  County. 

Smith,  Thomas  Lacy  Alleghany  County. 

Squires,  Mark Caldwell  County. 

SwiNK,  Gilbert  Roscoe Forsyth  County. 

Tucker,  Irvin  Burch ard Columbus  County. 

Spence,  John  Wilson Sommerton,  Va. 

Stradley,  Walter  Preston Granville  County. 

Van  Winkle,  Kingsland Buncombe  County. 

Wilson,  George  Wood Caldwell  County. 

Wilson,  William  Sidney Caswell  County. 

Wood,  William  Frankun McDowell  County. 


CflLENDfIR  OF  COURTS 


TO  BB  HBLD   IN 


MTE  CABOLINA  DURINS  TIE  SPRING  OF  1901. 


SUPREW^E  COURT. 

The  Supreme  Court  meets  in  the  city  of  Raleigh  on  the  first  Monday 
in  February  and  the  last  Monday  in  September  of  every  year.  The 
examination  for  applicants  for  lic^ense  to  practice  law,  to  be  conducted 
in  writing,  takes  ^lace  on  the  first  Monday  of  each  Term,  and  at  no 
other  time.  The  Docket  for  the  hearing  of  cases  from  the  First  JiSdicial 
District  will  be  called  on  the  Tuesday  next  succeeding  the  meeting  of 
the  Court,  and  from  the  other  Districts  on  Tuesday  of  each  succeeding 
week  in  numerical  order,  until  all  the  Districts  have  been  called. 


SUPERIOR  COURTS. 

spring  Terms  date  from  January  z  to  Tnne  30. 
Fall  Terms  date  from  July  i  to  December  31. 


FIRST  JUDICIAL  DISTRICT. 

Spring  Tbrm— Judge  O.  H.  Allen. 
Beaufort— J  Feb.  18  (2);  May  27  (2). 
Currituck— March  4  (i). 
Camden— March  11  (i). 
Pasquotank— March  18  fi). 
Perquimans— March  25  (i). 
Chowan— April  1  (i), 
Gat«^— April  8(1) 
Hertford -April  15  (i). 
Washington — April  22  (i). 
Tyrrell— April  29  (i). 
Dare— May  6  (i). 
Hyde— May  13  (x). 
Pamlico— May  20  (i). 

SECOND  JUDICIAL  DISTRICT. 

Spring  TsRM— Judge  T.  A.  McNeill. 
Craven— + Jan.  a8  12);  t  May  27  (2). 
Bertie— t  I^eb.  18(1);  April  29  (2). 
Halifax— t  March  4  (2).       , 
Warren— t  March  18  (2). 
Northampton— t  April  i  (2). 
Edgecombe— t April  15  (2);  fjune  10  (2). 

THIRD  JUDICIAL  DISTRICT. 

Spring  Term— Judge  A.  L.  Coble. 
Pitt— Jan.  7  (2);  t  March  4  (2);  April  i, 
Franklin— Jan.  21  (2);  April  15  (2). 
Wilson- 1  Feb.  a  (2);  tMay  13  (i). 
Vance— Feb.  18  (2);  May  20  (i). 
Martin— March  18  (2). 
Nash— t  April  29  (2). 

FOURTH  JUDICIAL  DISTRICT. 

Spring  Trrm— Judge  H.  R.  Starbuck. 

Wake—*  Jan.  7  (2);  f  Feb.  25  (2);  ♦March 
as  (2);  t  April  22  (2). 

Wayne- Jan.  21  (a);  April  15  (i). 

Harnett— Feb.  18  (i). 

Johnston— March  11  (2}. 


FIFTH  JUDICIAL  DISTRICT. 

Spring  Term— Judge  W.  B. Council. 
Durham— Jan.  14  (a);  fMarch  25  (2);  May 

13(1).     . 
Granville— Jan.  28  (2);  April  22  (2). 
Chatham— Feb.  11  (1);  May  6  (i). 
Guilford -Feb.  18  (2);  June  3  (3). 
Alamance— March  11  (i);  May  20  (i). 
Orange— March  18  (i);  fMay  27  (i). 
Caswell— April  8  (i). 
Person— April  15  (1);  Aug.  12(1). 

SIXTH  JUDICIAL  DISTRICT. 

Spring  Tbrm- Judge  W.A.Hoke. 
New  Hanover— tjan,  21  (2);  fApril  15  (2), 
Sampson— Feb.  4  (2) ;  April  29(1). 
Duplin— March  18(1). 
Greene— Feb.  25  (i). 
Pender— March  4  (ly. 
Carteret — April  i  (i). 
Jones— March  25  (1). 
Onslow— April  8  (1). 
Lenoir — Jan.  14  (i);  May  6  (i). 

SEVENTH  JUDICIAL  DISTRICT. 

Spring  Term— Judge  Fred.  Moore. 

Anson— ♦Tan,  7  (i);  +  April  15  (i). 

Richmond— Jan. 14  (2);  April  22(1) ;  May 
20  (2) 

Scotland. — Terms  to  be  set  by  the  Gov- 
ernor when  requested  by  the  county. 

Moore— t  Jan.  28  (2);  April  1  (2). 

Robeson— Feb.  11  (i);  April  29  (i). 

Bladen— March  4  (i). 

Columbus— March  11  (i);  Aug.  12(1). 

Brunswick— March  18  (i). 

Cumberland— t Feb.  18  (i);  f^^^^  ^5 
(i);  May  6(2). 

EIGHTH  JUDICIAL  DISTRICT. 

Spring  Term— Judge  G  H.Brown, Jr. 
Montgomery— Jan.  7  (2);  April  15  (i). 


xn 


COURT  CALENDAR. 


Cabarrus— Tan.  7i  (2);  April  22  (i). 
Iredell— Feb.  4  (2); May  20  (2). 
Rowan— Feb.  18(2);  May  6  (2). 
Davidson— March  4  (2). 
Randolph— March  18  (2). 
Yadkin— April  29  (1). 

NINTH  JUDICIAI,  DISTRICT. 

SPRIN6  Tbrm— Judge  H.  R.  Bryan. 
Alexander— Feb.  18(1). 
Rockingham— March  4  (a). 
Forsyth— tFeb.  25  (i);  tMay  13(2). 
Wilkes— March  18  (x);  May  27  (2). 
Surry— t  April  15(2). 
Alleghany— March  25  (i). 
Davie— April  i  (2) 
Stokes— April  29  (2). 

TENTH  JUDICIAL  DISTRICT. 

Spring  Term- judge  B.  W.  Timberlake. 
Catawba— March  4  (a). 
McDowell— t  April  15(2). 
Burke— May  6  (2). 
Caldwell— t  March  18  (2). 
Ashe— April  8  (2). 
Watauga— April  i  (i). 


Mitchell— Feb.  18  (2). 
Yancey— May  20  (2). 

ELEVENTH  JUDICIAL  DISTRICT. 

Spring  Tbrm— Judge  W.  S.  0*B.  Robinson 

Mecklenburg— t  Jan.  21  (1);  t  March  18 
(2);  t^une  3  (2). 

Union— Jan.  28  (3)- June  10(2). 

Gaston— Feb.  18  (i^. 

Stanly— March  4  (2). 

Lincoln— April  j  (2) 

Cleveland— April  15  (2). 

Rutherford— April  29(2). 

Poll*— May  13  (i). 

Henderson — f  May  ao  (a). 

TWELFTH  JUDICIAL  DISTRICT. 

Spring  Term— Judge  T.J.Shaw. 
Madison— Jan.  21  (2) 
Buncombe -Feb.  4  (3);  April  29  (2). 
Transylvania— Feb  25(2). 
Haywood— March  11  (2). 
Jackson— March  25  (2). 
Macon— April  8  (a). 
Clay—  April  2*  (i). 
Cherokee— May  13  (2) 
Graham — May  27  (i). 
Swain— June  3  (3). 


CRIMINAL  COURTS. 

Eastern  District  Criminal  Court,  Judge  Augustus  M.  Moore,  Greenville. 

Mecklenburg— Jan  7  (a);  April  8  (i). 

New  Hanover— March  11  (i);  June  3  (2). 

Edgecombe- May  20  (i). 

Robeson- April  15(1). 

Halifax— Jail.  28  (i);  May  6  (i). 

Cumberland- Dec.  31, 1900  (1) ;  April  29  (i) 

Craven— Feb  as  (i) 

Nash -Feb.  4(1). 

Warren— June  24  (i). 

Wilson — June  17  (i). 

Northampton— March  18  (i). 


Western  District  Criminal  Court,  Judge  Henry  B.  Stevens,  Asheville 
Judge  sets  terms  for  McDowell,  Henderson,  Forsyth,  Surry  and  Caldwell 


UNITED  STATES  COURTS. 


UNITED  STATES  DISTRICT  COURT. 

Eastern  District,  Thomas  R.  Purnell,  Judge,  Raleigh. 

Raleigh  Circuit  and  District- May  27,  December  2. 
Wilmington  Circuit  aud  District— April  29.  November  24. 
New  Bern  Circuit  and  District— .April  22,  October  28. 
Elizabeth  City  Circuit  and  District— April  15,  October  21. 


Western  District,  James  E.  Boyd,  Judge,  Greensboro. 

Greensboro  Circuit  and  District — April  i,  October  7. 
Statesville  Circuit  and  District— April  15.  October  21. 
A.<«heville  Circu.t  and  District— May  6,  November  4. 
Charlotte  Circuit  and  District— June  3,  December  2. 


*  For  criminal  cases  only,    f  For  civil  cases  only.    X  For  civil  cases  and  jail  cases, 
(i)  one  week  ;  ( 2)  two  week  ;  (3)  three  weeks. 


CASES   REPORTED   IN    THIS    VOLUME. 


A. 

Accident  Co..  Standard  Life, 

Hoflf man  v 837 

Adel  Security  Co  ,  Cooper  v.  819 

Aiken  V.  Lyon  171 

Aiken  V.  Cantrell 416 

Allen.  Burney  v^ 476 

Alston,  Stale  v  ? 518 

A n><el.  Calloway  V 414 

Angel.  An j^el  V 451 

Angel  V.  Angel  451 

Arlington.  Arrington  v 190 

Arrington  v.  Arrington 190 

Arthur  v.  Broadway 407 

Association ,  Craft  v 1 63 

Association.  Cheek  v 121 

Austin  V.  Murdock 454 

Autrey  V.  Floyd 186 

B. 

Bad  ham,  Luton  V 96 

Bailey,  Bailev  V 474 

Bailey  V  Bailey , 474 

Baker,  Pugh  v         2 

Baker  v.Brem 322 

Baker  V.  Can er 92 

Bank,  Bank  v 482 

Bank  V.  Bank 4:^3 

Bank  v.  Cocke 467 

Bank  v.  Ireland 238 

Baruch,  Wittkowsky  v 813 

Battery  Park  Bank  v.  West- 
ern Carolina  Bank 432 

Bell  V.  Commissioners    85 

Bird  V.  Brad  burn 411 

Blaisdale  Co.  v.  Lee 365 

Bly the,  Nims  Mfg  Co.  v . . . .  825 
Board  of  Education  v.  Hen- 
derson   8 

Bobbitt,  Wain  Wright  v        . .  274 
Bond  V.  Railroad  &  Lumber 

Co        1-25 

Bond,  Wright  V 89 

Borden,  Flemming  V 214 

Boy  kin.  Cant  well  v 64 

Bazemore  V.  Bynum 11 

Bradburn.  Bird  V 411 

Brady,  Jolly  V 142 

Brem,  Baker  V 822 

Brewer,  Taylor  v 75 

Brittain  v.  Hitchcock 400 

Bncton ,  Valentine  v 57 

Broadway,  Arthur  V 407 


Broadway.  Ferrell  v 404 

Brooks,  Pass  V     119 

Brown,  State  v    562 

Brown,  Williams  V 51 

Bry son.  State  V 574 

Building  &  Loan  .'\ssociation. 

Cheek  V 121 

Burney  v.  Allen    476 

Bynum,  Bazemore  V 11 

C. 

Cabe  V.  Van  hook 424 

Caldwell,  Slate  V 521 

Calloway  v.  A  ngel 414 

Cantrell.  Aiken  V  416 

Cantwell  v.  Boy  kin  64 

Cantwell  v  Herring 81 

Capehart,  Mebane  V 44 

Carter,  Baker  V 92 

Cashie  &  Chowan  Railroad  & 

Lumber  Co.,  Bond  v 125 

Cheek  v   A  ssociati*  »n 121 

City  of  Wilmington. Mcllhen- 

ny  V 146 

Cobbv   Perry 78 

Cochran  v.  Improvement  Co.  886 

Cocke,  Hanover  Nat.  Bank  v.  467 

Commissioners,  Bell  V  85 

Com  m  issioners  v.  Fry 258 

Commissioners  V.  Kenan 181 

Commissioners,    School    Di- 
rectors V 268 

Commissioners  of  Hillsboro, 

Turner  V 158 

Cooper  V.  Cooper  490 

Cooper  V.  Cooper 492 

Cooper,  Cooper  v 492 

Cooper,  Cooper  v  490 

Costner.  State  v 566 

Cooper  v.  Security  Co.   219 

Corporation     Commissioners 

V.  Railroad .  288 

Craft  V.  Association 168 

Culp  V.  Love 457 

Cunningham,  Turpin  v 508 

Cummings.  Webb  V 41 

D. 

Darlington  v.  Telegraph  Co.  448 

Davis  V.  Yelton 848 

Day,  Insurance  Co  V 183 

Dav,  Life  Ins.  Co.   of  Va.  v.  183 
Deitrick  v.  Railroad  &  Lum- 
ber Co 25 


n 


XIV 


CASES  REPORTED. 


Dellinger ,  Ma  rsh  v 

Dockery ,  Mayo  v 
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MAYO  V.  DOCKERY. 
(October  9,  1900.) 

Removal  of  Causes — Order,  Non-appealable. 

Order  of  State  court  to  its  clerk  to  certify  the  record  to  a  fed- 
eral court,  after  the  latter  court  has  ordered  It  removed  1b 
not  appealable. 

('iviT.  Action,  by  L.  R.  Mayo  against  H.  C.  Dockery,  heard 
by  Judge  A.  L.  Coble,  at  May  Term,  1900,  of  Beaufoet  Su- 
perior Court.  From  an  order  directing  the  Clerk  to  certify 
the  record  to  the  Federal  Court,  the  plaintiff  appealed. 

Chas,  F,  Warren  and  \Vm.  B,  Rodman,  for  plaintiff. 
Fabiiui  H,  Btisbee,  for  defendant. 

Faikclotu,  C.  J.  The  plaintiff  sues  for  damages  in  an 
alleged  unla^s^ful  seizure  and  conversion  of  his  property.  On 
application  of  the  defendant,  the  Judge  of  the  Circuit  Court 
for  the  Eastern  District  of  Xorth  Carolina  ordered  that  the 
suit  be  removed  to  said  Circuit  Court,  and  that  all  proceed- 
ings therein  be  certified  to  said  Court.  At  May  Term  of 
the  Superior  Court,  his  TTonor  made  this  entry  in  the  cause: 
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"That  the  Clerk  of  this  Court  is  directed  to  certify  the  record 
in  this  cause"  to  said  Circuit  (-ourt,  from  which  order  the 
plaintiff  appeals  to  this  Court.  We  can  not  consider  the 
merits  of  the  appellant's  exceptions ;  for  the  reason,  that,  in 
our  opinion,  the  order  appealed  from  was  non-appealable. 
The  order  does  not  profess  to  remove  the  cause  to  the  Federal 
Court,  nor  to  stay  proceedings  in  the  Superior  Court,  nor  do 
we  think  that  is  its  legal  effect.  The  order  simply  directed 
the  Clerk  to  do  an  act  which  he  was  bound  by  law  to  do  with- 
out direction.  The  statute  provides  that,  if  the  Clerk  of  the 
State  Court  shall  refuse  to  any  one  of  the  parties  applying 
for  removal  a  copy  of  the  record  in  the  cause,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  fined  or  im- 
prisoned, or  both,  in  the  discretion  of  the  Court.  Act  March 
3,  1875,  sec.  7  (18  Stat.  470). 
Appeal  dismissed. 


PUGH  V.  BAKER. 
(October  9,  1900.) 


1 .  Liens — Crops — Aduiinisirator — Laborer, 


A  laborer  may  enforce  his  lien  on  crops  In  hands  of  a  wrong- 
doer, after  death  of  employer,  without  bringing  in  the  ad- 
ministrator. 


'J.  Lien — Laborer — Employer, 

A  laborer's  lien  filed  after  the  employer's  death,  is  valid,  though 
the  employer  is  named,  in  the  caption  instead  of  the  admin- 
istrator. 

*#.   Executor  and  Administrator — Employe, 

A  contract  by  which  a  landowner  hires  another  to  make  crops  is 
binding  on  personal  representatives  of  landowner,  even 
where  part  of  service  is  after  death  of  employer. 
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Civil  Action  by  Augustus  Pugh  against  George  W.  Baker, 
heard  by  Judge  H.  B.  Starbuck^sit  Spring  Term,  1900,Bebtie 
Superior  Court. 

A  jury  trial  was  waived  and  the  case  subimtted  upon  fol- 
lowing  facts,  agreed  to  by  counsel : 

"That  on  January  1,  1898,  Wiley  Carter,  deceased,  hired 
Augustus  Pugh  to  cultivate  his  home  tract  of  land,  do  general 
menial  service  and  work  thereon  for  the  year  1898,  at  $10 
per  month.  This  action  was  commenced  December  5,  1898, 
and  there  was  due  said  Pugh,  up  to  November  1,  1898,  $100. 
Wiley  Carter  died  April  6,  1898,  and  no  administration  was 
taken  out  on  his  estate  until  May,  1899.  Said  Pugh  filed  a 
lien  with  H.  P.  Harrell,  the  nearest  Justice  of  the  Peace  to 
said  Wiley  Carter's  home  tract  of  land.  No  actual  notice  of 
the  filing  of  lien  was  given  to  defendant  Baker,  until  the 
commencement  of  this  action.  Said  Baker  knew  that  Pugh 
was  a  laborer  on  said  farm.  Baker,  in  September,  1898, 
seized  and  converted  to  his  own  use  $219  of  the  crops  raised 
on  said  farm,  and  cultivated  by  Pugh's  labor.  This  was  all 
the  crops  raised.  The  seizure  was  in  an  action  of  claim  and 
delivery  brought  by  said  Baker  against  Henrietta  Carter  and 
Wiley  P.  Carter,  widow  and  son  of  Wiley  Carter.  Pugh  was 
no  party  to  said  action.  No  action  has  been  commenced  to 
enforce  the  lien,  the  notice  whereof  was  filed  November  10, 
1898,  unless  this  be  such  an  action." 

Lien:  "The  said  Augustus  Pugh  hereby  files  his  lien  on 
the  crops  of  cotton,  corn  and  fodder  raised  during  the  year 
1898  on  the  tract  of  land  situate  in  Bertie  County,  North 
Carolina,  on  which  said  Wiley  Carter  lived  on  the  1st  day  of 
January,  1898,  adjoining  the  lands  of  Mrs.  M.  L.  Wood,  S. 
C.  Doughty,  and  the  road  from  Roxobel  to  Lewiston,  for  his 
labor  on  said  farm  from  the  1st  day  of  January,  1898,  to 
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JSTovember  1,  1898,  under  a  special  contract  with  said  Wiley 
Carter  entered  into  on  the  let  day  of  January,  1898,  whereby 
said  Augustus  Pugh  contracted  with  said  Carter  to  work  as  a 
laborer  on  said  farm,  in  cultivating  the  same,  from  the  1st 
day  of  January,  1898,  to  the  1st  day  of  January,  1899,  at 
the  rate  of  $10  per  month,  to  be  paid  at  the  end  of  each 
month,  making  $1 00.  There  was  raised  on  said  land  a  crop 
of  cotton  and  corn,  both  of  which  were  worked  and  cultivated 
by  said  Augustus  Pugh.  That  the  fodder  and  com  have  been 
gathered.  That  nothing  has  been  paid  on  said  contract,  and 
there  is  now  due  thereon  $100.  That  H.  P.  Harrell  is  the 
nearest  Justice  of  the  Peace  to  said  farm.  This,  November 
10,  1898.     Augustus  Pugh.     Sworn  to,"  etc. 

The  foregoing  facts  were  agreed  to,  subject  to  the  follow- 
ing motion  of  defendant  to  dismiss  plaintiff's  action  upon  the 
pleadings:  "The  undersigned  moves  to  vacate  and  dismiss 
the  lien  filed  in  this  proceeding  for  that:  (1)  Because  the 
same  is  filed  without  making  the  administrator  of  Wiley  Car- 
ter, who  is  now  dead,  a  party  to  said  proceedings  in  lien,  and 
there  is  no  authority  in  law  for  filing  same;  (2)  for  that  the 
plaintiff  cultivated  the  said  land  on  which  the  crops  covered 
by  said  lien  were  raised  after  the  death  of  Wiley  Carter,  in 
the  early  Spring  of  the  year  1898,  and  without  a  cimtract  with 
the  administrator  of  the  said  Wiley;  (3)  for  that  a  lien  can 
not  be  validly  filed  against  a  dead  man,  Wiley  Carter,  defend- 
ant in  said  lien,  being  dead.  Wherefore,  he  prays  that  said 
lien  be  vacated  and  dismissed." 

Judgment :  "This  cause  coming  on  for  hearing  upon  the 
record,  and  upon  an  agreed  statement  of  facts  to  be  found  on 
file,"  etc.,  "the  Court  having  considered  the  record  and  the 
facts  submitted,  it  is,  on  motion  of ,  attorneys  for  de- 
fendant, ordered  and  adjudged  that  the  plaintiff  recover 
nothing  in  this  action,  and  that  this  action  be  dismissed,  and 
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defendant  recover  of  plaintiff  his  costs,"  etc.     "fl".  R.  Star- 
buck.  Judge,"  etc. 

From  this  judgment  plaintiff  appealed. 

Francis  D.  Winston,  R,  B,  Winhome  and  St  Leon  Scull, 
for  plaintiff. 

Robert  B,  Peebles,  for  defendant. 

MoNTGOMEEY,  J.  This  casc  is  before  us  upon  the  fol- 
lowing facts  agreed:  On  January  1,  1898,  Wiley  Carter, 
now  deceased,  hired  Augustus  Pugh  to  cultivate  his  home 
tract  of  land,  do  general  menial  service  and  work  thereon, 
for  the  year  1898,  at  $10  per  month.  This  action  T^as  com- 
menced on  December  5,  1898,  and  there  was  due  to  Pugh 
up  to  November  1,  1898,  $100.  Wiley  Carter  died  on  April 
6,  1898,  and  no  administration  was  taken  out  on  Wiley  Car- 
ter's estate  until  May,  1899.  Pugh  filed  a  lien  with  W.  T. 
Harrell,  the  nearest  Justice  of  the  Peace  to  the  tract  of  land. 
Xo  actual  notice  of  the  filing  of  the  lien  was  given  to  the  de- 
fendant Baker,  until  the  commencement  of  this  action. 
Baker  knew  that  Pugh  was  a  laborer  on  the  Carter  farm. 
Baker,  in  September,  1899,  seized  and  converted  to  his  own 
use  all  the  crops  raised  on  the  farm  and  cultivated  by  Pugh's 
labor,  of  the  value  of  $219.  The  seizure  was  made  in  an  ac- 
tion for  the  recovery  of  personal  property  against  the  widow 
and  son  of  Wiley  Carter.  No  action  has  been  commenced 
to  enforce  said  lien,  ihe  notice  whereof  was  filed  November 
10,  1898,  unless  this  proceeding  be  such  an  action.  His 
Honor,  upon  the  record  and  the  agreed  facts,  adjudged  that 
the  plaintiff  could  not  recover,  and  dismissed  the  action.  The 
defendant  contended  here  that  this  action  could  not  be  main- 
tained against  him  for  the  reasons — First,  that  the  paper- 
writing  filed  before  the  Justice  of  the  Peace  was  not  sufficient 
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in  law  to  constitute  a  lien ;  and,  second,  that,  if  such  paper  did 
constitute  a  lien,  yet  it  can  not  be  enforced  against  the  de- 
fendant, because  the  debt  was  not  proved  and  reduced  to  a 
judgment  against  the  administrator  of  Wiley  Carter;  and, 
third,  because  the  plaintiff  worked  on  the  farm  and  crops  after 
the  death  of  Carter  without  a  contract  with  the  administrator, 
j'nd  therefore  was  entitled  to  recover  nothing  for  his  services. 
We  have  examined  the  lien  with  care,  and  we  are  of  the 
(.pinion  that  it  constitutes  a  good  and  valid  lien  against  the 
crops  mentioned  therein.  The  fault  which  the  defendant 
finds  with  it  is  that  it  was  entitled  in  the  Justice's  Court, 
''Augustus  Pugh  v.  Wiley  Carter,"  when  the  fact  was  that 
Carter  was  dead  at  the  time  of  the  filing  of  the  lien.  But 
that  is  not  a  valid  objection.  The  object  of  the  law,  in  re- 
quiring it  to  be  filed  with  so  much  particularity,  is  to  give 
public  notice  of  the  plaintiff's  claim,  and  especially  to  give 
notice  with  certainty  as  to  details  to  those  who  may  be  inter- 
ested in  the  property  upon  which  the  lien  is  filed.  Every 
reanonable  requirement  was  met  by  the  plaintiff,  and  the  use 
of  ♦he  name  of  the  dccrased  c  mplo;  er  in  the  capti  n  of  tl  e  ]To_ 
cecding  did  not  affect  the  force  and  virtue  of  the  lien.  If  the 
caption  had  been  stricken  out,  or  never  iised,  the  body  of  the 
liei!  set  forth  every  necessary  requirement,  and  gave  a  reason- 
able notice  to  every  person  as  to  the  object  of  the  plaintiff, 
including  the  contract  with  the  deceased  employer,  a  proper 
location  and  description  of  the  land  upon  which  the  plaintiff 
performed  his  services,  and  a  particular  description  of  the 
crops  cultivated  by  him  thereon.  The  filing  of  a  lien,  then, 
for  work  and  labor  done  upon  crops  or  buildings,  is  a  pro- 
ceeding in  rem,  and,  if  sufficient  in  form  and  substance  under 
the  statutes,  would  be  good  and  valid,  even  though  it  appeared 
that  the  person  who  owned  the  buildings  or  crops  at  the  time 
of  making  the  contract  had  died  before  the  filing  of  the  lien. 
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It  is  tme  that  if  there  had  been  an  attempt  on  the  part  of 
the  plaintiff  to  enforce  his  lien  against  the  estate  of  Carter,  or 
against  the  crops  in  the  hands  of  the  administrator  or  the  heirs 
at  law  of  t'arter,  then  it  would  have  been  necessary  for  the 
plaintiff  to  have  brought  the  personal  representative  into 
Court  for  the  purpose  of  reducing  the  claim  to  judgment,  as 
required  by  section  1790  of  The  Code.  But  the  crops  had  been 
taken  into  possession  of  the  defendant  under  a  claim  of  own- 
ership and  under  process  of  law,  and  the  contention  was 
shifted  as  to  the  plaintiff's  debt  and  his  superior  lien  from  a 
contention  against  the  personal  representative  to  one  with  the 
defendant,  a  wrong-doer. 

But  the  defendant  contends  that  the  relation  of  debtor  and 
creditor  must  be  shown  to  have  existed  between  the  estate  of 
( 'arter  and  the  plaintiff,  and  that  the  plaintiff  could  not  show 
indebtedness  of  the  estate  of  Carter  to  himself,  because,  as 
matter  of  law,  upon  the  death  of  Carter  early  in  the  Spring, 
the  plaintiff  had  no  contract  with  the  administrator  of  Carter 
to  continue  the  work,  and  therefore  was  entitled  to  no  com- 
pensation. In  our  investigation  in  our  own  Reports,  we  find 
no  decision  directly  on  this  point,  but  we  are  of  the  opinion 
that  the  contract  made  by  Carter,  the  employer,  with  the 
plaintiff  did  not  end  with  the  death  of  Carter.  The  plaintiff 
was  employed  by  Carter,  not  at  the  will  of  Carter,  but  by  the 
year,  payments  to  be  made  monthly  for  his  work,  and  the 
appointment  of  an  administrator,  and  his  ratification  of  the 
contract  of  his  decedent,  during  the  year  1898,  could  not  have 
affected,  one  way  or  the  other,  the  original  contract  between 
the  plaintiff  and  Carter.  The  plaintiff  did  exactly  what  he 
contracted  to  do  with  Carter,  and  that  contract  was  binding 
on  Carter  during  his  life,  and  on  his  personal  representative 
after  his  death.  But  we  find  elsewhere  numerous  authorities 
for  this  position.     "Under  a  contract  for  employment  for  a 
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specified  time,  the  employe  may  recover  from  the  personal 
representative  as  such  for  the  whole  term,  though  part  of  the 
services  were  rendered  after  the  employer's  death."  8  Am.  and 
Eng.  Enc.  Law  (2d  Ed.),  p.  1008,  and  cases  there  cited.  Es- 
pecially do  we  hold  that  that  principle  of  law  is  a  soimd  one 
when  applied  to  the  hiring  of  persons  by  the  owners  of  land  by 
the  year  to  make  crops.  The  plaintiff,  upon  the  facts  agreed, 
should  have  had  judgment  against  the  defendant  for  the 
amount  due  him.  There  was  error  in  the  judgment  of  the 
Court  below,  and  the  same  is  reversed. 
Reversed. 


BOARD  OF  EDUCATION  OF  VANCE  COUNTY  v.  TOWN  OF 

HENDERSON. 

(October  9,  1900.) 

Judgment — Supreme  Court —  Correction  —  Inadvertence  — 
Records — Notice. 

Supreme  Court  may  correct  a  judgment  erroneously  entered,  at  a 
former  term,  on  notice  to  the  opposite  party. 

Action  by  the  Board  of  Education  of  Vance  Coimty 
against  the  town  of  Henderson.  Motion  by  plaintiff  to  cor- 
rect judgment. 

T.  T.  Hides,  for  the  motion. 

A,  C.  Zollicoffer  and  /.  H.  Bridgers,  in  opposition  to  the 
motion. 

FuKCiiEs,  J.  This  cause  was  before  the  Court  at  February 
Term,  1000,  and  is  reported  in  126  N.  C.  689,  and  this  is  a 
motion  by  plaintiff  to  correct  an  erroneous  entry  of  judgment 
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made  by  inadvertence  of  the  Court.  The  defendant  had  no- 
tice of  the  motion,  and  was  represented  by  counsel  when  the 
matter  was  taken  up  by  the  Court.  Defendant  contended 
that  the  Court  had  no  power  now  to  hear  the  motion,  and 
moved  to  dismiss  the  same ;  but  the  Court,  being  of  the  opinion 
that  it  had  the  power  to  hear  the  motion,  refused  the  de- 
fendant's motion  to  dismiss.  Summerlin  v.  Cowles,  107  N. 
C,  459 ;  CooJe  v.  Moore,  100  N.  C,  294. 

In  the  order  of  Judge  Moore  referring  this  case  to  W.  B. 
Shaw,  Esq.,  he  uses  the  following  language : 

"And  thereupon  the  Court,  having  heard  the  evidence  and 
argument  of  counsel,  doth  consider  and  adjudge:  That  the 
plaintiff's  cause  of  action  is  barred,  except  for  the  period  of 
three  years  next  before  the  commencement  of  this  action,  and 
that  the  plaintiff  is  not  entitled  to  recover  of  the  defendant 
any  fines,  forfeitures,  or  penalties  imposed  or  collected  by  the 
defendant  town  for  the  violation  of  the  ordinances  of  the 
town. 

"That  the  plaintiff  is  entitled  to  recover  all  fines  collected 
by  the  town  of  Henderson  and  its  officers  since  the  three  years 
prior  to  ihe  bringing  of  this  action,  and  all  such  fines  imposed 
and  collected  hereafter, — that  is,  all  fines  imposed  and  col- 
lected by  the  town  as  aforesaid  for  violation  of  laivs  of  the 
State  of  North  Carolina  within  said  town."  (Italics  are 
ours.) 

We  construed  the  first  paragraph  of  the  above  quotation  to 
limit  the  plaintiff's  cause  of  action  to  three  years  prior  to  its 
commencement,  and  the  last  paragraph  of  the  quoted  matter 
as  a  direction  or  judgment  that  plaintiff  was  entitled  to  re- 
cover all  the  fines  received  by  the  defendant  within  that  time. 

'So  it  appears  to  us  that  our  inadvertence  caused  us  to  order 
that  the  judgment  be  affirmed,  when  it  should  have  been  error, 
and  re-submitted  to  the  referee  to  correct  the  account  in  ae- 
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cordance  with  the  opinion  of  the  Court.     The  Clerk  of  this 
Court  will  at  once  notify  the  Clerk  of  the  Superior  Court  of 
Vance  County  of  this  correction  in  the  order  of  the  Court  of 
February  Term,  1900. 
Motion  allowed. 


KING  V.  POWELL. 
(October  9,  1900.) 

Limifafions,  Statute  of — Pleading — Demurrer — Answer. 

The  statute  of  Umitations  can  not  be  set  up  by  demurrer,  but 
roust  be  speciaUy  pleaded  in  the  answer. 

Action  by  J.  G.  King  against  A,  M.  Powell  and  another, 
to  enforce  a  judgment  lien  against  certain  land,  heard  by 
Judge  //.  jR.  Starhuck,  at  March  Term,  1900,  of  Warren  Su- 
perior Court.  From  a  judgment  sustaining  a  demurrer  to  the 
complaint,  the  plaintiff  appealed. 

Cool"  dc  Green,  for  plaintiff. 
Pitt  man  &  Kerr,  for  defendant. 

Fairc^loth,  C.  J.  The  plaintiff  had  a  docketed  judgment 
against  W.  W.  Powell,  who  conveyed  his  tract  of  land  to  A.  M. 
Powell  and  John  Powell  after  said  judgment  was  docketed. 
The  plaintiff  institutes  this  action  for  an  order  to  sell  said  land 
to  satisfy  said  judgment.  The  defendants  demur  to  the  com- 
plaint on  the  groiuid  that  it  appears  therein  that  the  plain- 
tiff's lien  had  expired  and  was  lost  by  the  lapse  of  time.  The 
demurrer  was  sustained,  his  Honor  holding  that  the  complaint 
stated  no  cause  of  action  against  the  defendants.  The  plain- 
tiff excepted,  and  appealed. 
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We  express  no  opinion  on  the  point  decided  by  his  Honor, 
for  the  reason  that  the  statute  of  limitations  can  not  be  set 
np  by  demurrer.  Bacon  v.  Berry,  85  N.  C,  124.  The  ob- 
jection that  the  action  was  not  commenced  within  the  time 
limited  can  only  be  taken  by  answer.  Code,  sec.  138 ;  Oreen 
r.  Railroad  Co.j  73  N.  C,  524 ;  Kahnweiler  v.  Anderson,  78 
X.  C,  133 ;  Bank  v,  Loughran,  122  .N  C,  668.  The  Code 
requires  the  statute  of  limitations  to  be  specially  pleaded, 
whether  the  cause  of  action  be  legal  or  equitable.  Guthrie  v. 
Bacon,  107  N.  C,  337. 

Error.     Reversed. 


BAZBMORE  v.  BTNUM. 
(October  9,  1900.) 

Bond — Breach  of  Condition — Damages. 

Where  one  executes  a  bond  containing  a  penalty,  and  It  is 
agreed  that  the  bond  be  broken  and  the  penalty  paid,  action 
is  properly  brought  on  the  bond  to  recover  the  penalty, 
which  is  in  the  nature  of  liquidated  damages. 

Civil  Action  by  J.  P.  Bazemore,  as  executor  of  the  estate 
of  Martha  A.  Lassiter,  deceased,  on  a  bond  for  support  against 
J.  K.  Bynum,  heard  at  Spring  Term,  1900,  of  Bertie  Su- 
perior Court  by  Judge  H,  R.  Starbuck.  From  judgment  of 
nonsuit,  the  plaintiff  appealed. 

Francis  D.  Winston,  for  plaintiff. 
Robert  B.  Peebles,  for  defendant. 

Douglas,  J.  This  is  a  civil  action  brought  upon  the  fol- 
lowing bond:     "Know  all  men  by  these  presents  that   I, 
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Joseph  R.  Bynum,  am  held  and  firmly  bound  unto  Martha  A. 
Lassiter,  in  the  sum  of  two  hundred  dollars  ($200),  to  the 
payment  of  which  I  bind  myself  firmly  by  these  presents. 
Signed  and  sealed  this,  7th  day  of  November,  1895.  The 
condition  of  this  obligation  is  such  that  if  the  above-bounden 
Joseph  C.  Bynum  shall,  in  consideration  of  a  warranty  deed 
made  and  executed  to  him,  his  heirs,  forever,  on  the  7th  day 
of  November,  1896,  by  Mrs.  Martha  A.  Lassiter,  truly  give 
said  Martha  A.  Lassiter  a  home  so  long  as  she  shall  live; 
further  I,  Joseph  R.  Bynum,  do  further  covenant  and  agree  to 
feed  her  so  long  as  she  shall  live;  further,  the  condition  of 
the  bond  is  such  that,  if  Joseph  R.  Bynum  shall  comply  with 
the  above  requirements,  then  the  above  obligation  to  be  null 
and  void  and  of  no  effect.  (Signed)  Joseph  R.  Bynum. 
(Seal.)"  Signed  and  sealed  and  delivered  in  the  presence 
of  W.  W.  Outlaw,  J.  P.,  and  N.  Bunch.  The  plaintiff  also 
introduced  a  deed  from  Martha  A.  Lassiter  to  Joseph  R.  By- 
num, dated  November,  1895,  conveying  in  fee  a  tract  of  land 
containing  250  acres,  and  described  in  the  deed,  which  is  of 
record. 

W.  W.  Outlaw  testified :  "I  wrote  the  bond  referred  to  for 
the  defendant.  He  signed  it,  and  gave  it  to  Mrs.  Lassiter. 
At  the  same  time  I  wrote  the  deed  that  has  been  introduced 
from  her  to  him,  and  she  signed  the  deed,  and  delivered  it  to 
itr.  Bvnum.  I  was  «Tustice  of  the  Peace.  Both  of  them  were 
present  when  the  papers  were  written.  Both  papers  were 
signed  and  delivered  at  the  same  time.  The  bond  was  given 
in  payment  of  land." 

T.  F.  White  testified :  "I  knew  Mrs.  Martha  A.  Lassiter. 
Had  know  her  25  years.  I  attended  to  her  business  for  her, 
and  collected  her  rents  for  her  lands.  She  died  August,  1898. 
I  knew  the  tracts  of  land.  I  had  a  conversation  with  Mrs. 
Lassiter  and  defendant,  B^aium,  in  my  store  in  Aulander 
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about  January  1,  1897.  I  then  had  this  bond  in  possession. 
Mrs.  Lassiter  stated  that  she  had  left  Mr.  Bjnum,  and  was 
not  living  with  him  then.  He  admitted  that  this  was  true. 
She  claimed  that  he  ought  to  pay  her  the  amount  of  the  bond, 
$200.  He  agreed  to  pay  her  that  amount.  I  was  called 
upon  to  bear  witness  to  that  bargain.  He  was,  as  part  of  that 
bargain,  to  be  relieved  from  taking  care  of  her  in  any  way, 
both  feeding  her  and  giving  her  a  home.  [After  making  the 
deed  she  had  gone  to  the  defendant's  home,  and  lived  there 
some  months,  but  had  then  left.]  He  at  the  time  paid  $50  of 
the  amount  to  Mrs.  Lassiter,  which  was  credited  by  me  on  the 
bond  in  defendant's  presence.  Defendant  had  agreed  with 
Mrs.  Lassiter  to  pay  her  $60  in  cash,  and  the  balance  of  the 
$200  in  equal  annual  installments.  This  was  a  part  of  the 
agreement  releasing  him  from  taking  care  of  her,  and  which  I 
was  called  on  to  witness.  She  made  no  complaint  about  him. 
She  complained  about  his  wife  in  his  presence.  Mrs.  Lassiter 
first  wanted  him  to  pay  the  $200  down.  He  wanted  time. 
She  consented,  and  it  was  agreed  that  he  should  pay  $60,  and 
have  time  on  balance  as  before  stated.  After  the  $60  had 
been  credited,  I  gave  the  bond  to  Mrs.  Lassiter,  which  she 
kept.  On  the  back  of  the  bond  is  this  indorsement:  '$50 
credited  on  the  within  bond  of  fifty  dollars.  December  31, 
1896.     Martha  A.  (her  X  mark)  Lassiter.'  " 

It  is  admitted  that  Martha  A.  Lassiter  is  dead,  leaving  a 
last  will  and  testament,  and  that  J.  P.  Bazemore  is  the  execu- 
tor named  in  the  will,  and  has  duly  qualified  as  such. 

This  was  the  evidence  for  the  plaintiff.  The  defendant 
moved,  under  the  statute,  to  nonsuit  the  plaintiff,  which  mo- 
tion was  allowed,  and  the  action  dismissed.  The  only  reason 
given  for  the  action  of  the  Court  was  the  simple  statement 
that  his  Honor  was  of  the  opinion  that  upon  his  own  show- 
ing the  plaintiff  was  not  entitled  to  recover.     It  could  not 
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have  been  for  any  deficiency  or  evidence^  for  that  is  ample,  as 
far  as  it  goes. 

It  was  contended  before  us  that  there  had  been  no  breach 
of  the  bond,  and  that  the  subsequent  agreement  between  the 
defendant  and  Mrs.  Lassiter,  if  binding  at  all,  was  a  new  con- 
tract. We  can  not  take  this  view  of  the  matter.  It  appears 
from  the  evidence — and  by  this  we  mean  that  there  is  evidence 
tending  to  prove  such  facts  that  should  have  been  submitted 
to  the  jury — that  Mrs.  Lassiter  deeded  to  the  defendant  260 
acres  of  land  upon  the  sole  consideration  of  her  support  for 
life,  as  evidenced  by  the  bond  in  question.  This  was  the 
price  of  the  land,  and  without  it  the  defendant  would  never 
have  owned  the  land.  The  defendant  did  not  give  her  a 
home  for  the  remainder  of  her  life,  as  he  was  bound  to  do, 
and,under  existing  circumstances,  it  makes  no  difference  what 
prevented  him  from  doing  so,  as  he  appears  to  have  admitted 
the  breach.  In  fact,  he  seems  to  have  willingly  accepted  her 
offer  to  pay  her  the  full  penalty  of  the  bond  in  release  of  its 
conditions. 

Under  all  the  circumstances  of  the  case,  this  appears  to  us 
to  be  an  agreement  to  pay  and  receive  a  definite  sum  in  the 
nature  of  liquidated  damages.  Suit  was  therefore  properly 
brought  upon  the  bond,  and,  as  there  was  certainly  more 
than  a  scintilla  of  evidence  tending  to  prove  the  contentions 
of  the  plaintiff,  there  was  error  in  the  dismissal  of  the  action. 

New  trial. 
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HOLLOMAN  v.  HOLLOMAN. 
(October  9,  1900.) 

1.  Divorce — Amended  Complaint — Affidavit  of  Good  Faith 
— Judgment, 

Where  a  complaint  sets  forth  abandonment  for  one  year,  and 
demands  divorce  from  bed  and  board,  under  Laws  1895, 
chap.  277,  and  is  amended,  setting  forth  abandonment  for 
one  year,  and  demanding  an  absolute  divorce  under  Laws 
1899,  chap.  211,  the  failure  to  file  affidavit  of  good  faith  with 
amended  complaint  renders  it  inoperative,  and  it  will  not 
support  a  decree  for  an  absolute  divorce;  but  plaintiff  may 
in  the  court  below  move  for  judgment  from  bed  and  board. 

Civil  Action  by  Kindred  Hollomanv,  Sarah  A,  D.  Hollo- 
man,  heard  by  Judge  A.  L.  Coble,  at  Spring  Term,  1900,  of 
Aertfobd  Superior  Court.  From  judgment  for  plaintiff,  the 
defendant  appealed. 

Francis  D.  Winsto7i,  for  plaintiff. 
George  Cowper,  for  defendant. 

Montgomery,  J.  This  action  was  commenced  under  see. 
1286  of  The  Code  for  a  divorce  a  mensa  et  thoro.  It  was  be- 
gun after  the  passage  of  the  act  (chap.  277,  Laws.  1895,) 
which  provided  for  divorces  a  vinculo  in  cases  of  abandon- 
ment for  two  years,  but  before  the  expiration  of  two  years 
from  the  time  of  the  abandonment  of  the  plaintiff  by  the  de- 
fendant, his  wife.  After  the  enactment  of  chap.  211  of  the 
Laws  of  1899,  which  amended  the  act  of  1895  by  susbstituting 
one  year's  abandonment  for  the  two  prescribed  by  the  act  of 
1895  as  the  cause  of  divorce  a  vinculo,  the  plaintiff  amended 
his  complaint  so  as  to  allege  abandonment  for  even  more  than 
two  years,  and  prayed  for  a  divorce  a  vinculo.  The  original 
complaint  was  filed  at  the  Spring  or  Fall  Term  of  the  Su- 
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perior  Court  (the  record  does  not  show  clearly  when),  and 
was  accompanied  by  the  aJBdavit  required  by  sec.  1287  of  The 
Code.  The  amendment  set  forth  the  same  cause  for  divorce 
as  that  set  out  in  the  original  complaint,  viz.:  abandon- 
ment by  the  wife,  but  there  was  a  prayer  for  judg- 
ment for  divorce  from  the  bonds  of  matrimony.  It  was  filed 
at  the  Fall  Term,  1899,  of  the  Superior  Court,  and  was  not 
accompanied  by  the  aflSidavit  required  by  The  Code.  No  ex- 
ception in  the  record  appears  to  have  been  made  to  the  order 
allowing  the  amended  complaint,  or  to  the  matter  or  nature 
of  the  complaint,  or  to  the  failure  of  the  plaintiif  to  file  the 
affidavit  required  in  such  cases,  and  these  points  are  raised 
for  the  first  time  in  this  Court.  The  amended  complaint 
covers  the  period  between  the  time  of  the  filing  of  the  origi- 
nal complaint  and  the  time  of  the  filing  of  the  amendment  as 
to  the  abandonment  of  the  plaintiff  by  the  defendant,  and 
was  not  accompanied  by  the  affidavit  required  by  law. 

We  are  of  the  opinion  that  the  paper  filed  as  an  amended 
complaint  is  totally  inoperative,  because  of  the  plaintiff's  fail- 
ure to  have  it  accompanied  with  the  proper  affidavit,  and  that 
the  Courts  can  not  dispense  with  the  requirement  to  file  the  af- 
fidavit. That  requirement  is  for  the  good  of  the  public  at 
large,  and  not  for  the  convenience  or  benefit  of  the  parties 
to  the  action.  The  affidavit  was  intended  to  prevent  bad 
faith  and  collusion  on  the  part  of  the  parties  to  the  action, 
and  is  an  indispensable  part  of  the  complaint  and  application 
and,  if  it  is  wanting,  there  is  no  jurisdiction  in  the  Courts. 
DeArmond  v,  DeArmond,  92  Tenn.,  40.  Our  Court,  in  the 
case  of  Foy  v.  Foy,  35  "tT.  C,  90,  recognized  the  correctness 
of  the  same  principle,  but  did  not  decide  the  case  before  it  on 
that  point. 

The  plaintiff,  under  his  original  complaint  and  the  issues 
submitted  and  the  verdict  rendered,  was  entitled  to  a  decree 
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for  a  divorce  from  bed  and  board,  and  in  the  Court  below 
he  will  be  allowed  to  move  for  such  a  judgment  on  the  record 
— that  is,  on  the  complaint,  answer,  issues,  and  verdict, — or 
to  take  a  non-suit,  and  commence  a  new  action  for  a  divorce 
a  vinculo,  under  the  act  of  1899. 
Error. 


RAWLS  V.  WHITE. 
(October  9,  1900.) 

1.  Evidence — New  Trial. 

.Where  a  question  which  witness  is  not  permitted  to  answer  is 
afterwards  asked  and  answered  without  objection,  does  not 
constitute  ground  for  new  trial. 

2.  Husband  and  Wife — Wife's  Property — Assignment, 

A  promissory  note,  the  property  of  the  wife,  may  be  assigned  by 
endorsement  of  both  husband  and  wife. 

3.  Estoppel — Laches. 

The  laches  of  a  person  who  can  not  read,  in  not  having  a  receipt 
read  to  her,  does  not  estop  her  from  setting  up  her  rights 
under  it. 

4.  Receipt — Evidence — Con  tract. 

A  party  setting  up  and  claiming  benefits  under  a  receipt  Is 
bound  by  all  its  terms. 

5.  Costs. 

That  defendant,  at  close  of  evidence,  admits  plaintiff's  right  to 
the  relief  demanded,  does  not  bar  right  of  plaintiff  to  re- 
cover costs. 

Civil  Action  by  J.  B.  Rawls  and  wife  against  T.  J.  White 
and  others,heard  by  Judge  A.  L.  Cohle,  and  a  jury,  at  Spring 
127 2 
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Term,  1900,  of  Hertford  Superior  Court.     From  judgment 
for  defendants,  the  plaintiffs  appealed. 

Winborne  &  Lawrence,  for  plaintiffs. 
Shepherd  &  Shepherd,  for  defendants. 

FuRCHEs,  J.  The  plaintiffs,  J.  B.  Rawls  and  Avife  Sarah 
Rawls,  neither  of  whom  could  read  or  write,  alleged :  That 
the  plaintiff,  J.  B.  Rawls,  o\ved  W.  J.  White  a  debt  evidenced 
by  note  of  $110,  to  secure  the  payment  of  which,  on  the  21st 
day  of  January,  1892,  the  plaintiffs  executed  a  mortgage  on 
land  belonging  to  the  wife.  This  note  was  assigned  to  one 
Perry,  and  is  called  the  '^Perry  Xote."  That  on  the  31st  day 
of  December,  1895,  the  feriie  plaintiff  was  the  owner  of  a 
note  given  by  Jernigan  and  Tripp  for  land  she  inherited  from 
an  aunt.  That  on  the  said  31st  dav  of  December  this  note 
for  $210  was  delivered  to  the  defendant  T.  J.  White  by  the 
plaintiff  J.  B.  Rawls,  and  indorsed  by  him  at  the  time  of 
(Unlivery,  at  which  time  the  said  White  gave  the  said  J.  B. 
Rawls  the  following  receipt:  '*!  have  this  day  received  of 
J .  B.  Rawls  a  note  given  to  him  and  his  wife  for  their  interest 
in  their  Kentucky  property,  dated  September  7,  1895,  given 
for  the  amount  of  $210,  for  which  I  hereby  agree  to  pay  off 
and  take  in  a  mortgage  against  him  held  by  J.  W.  Perry  Co., 
of  Norfolk,  Va. ;  said  note  given  for  $110,  and  transferred  to 
him  by  W.  J.  White.  I,  after  deducting  the  amount  of  said 
note,  and  what  he  may  owe  me  for  store  account,  agree  to  pay 
balance  over  to  him.  l)eceml>er  31,  1895.  (Signed)  T.  J. 
White."  This  receipt  the  husband  carried  home  and  gave 
his  wife,  and  she  told  him  to  put  it  in  the  draw-er.  At  the 
time  this  receipt  was  given,  and  the  $210  note  indorsed  by 
the  husband,  the  defendant  T.  J.  White  told  J.  B.  Rawls  to 
tell  his  wife  to  come  down  and  indorse  the  note,  so  he  could 
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collect  it.  The  husband  delivered  this  message  to  his  wife, 
who  went  to  the  defendant's  store  the  next  day,  or  the  day 
following,  and  indorsed  the  note  by  making  her  mark  to  her 
name.  We  hear  nothing  more  of  this  transaction  until  a 
short  time  before  this  action  was  commenced,  when  the  de- 
fcndants  advertised  the  land  mortgaged  to  secure  the  $110,  or 
the  Perry  note,  when  the  plaintiffs  commenced  this  action  to 
enjoin  the  sale,  alleging  that  the  defendant  T.  J.  White  had 
♦•ollected  the  said  $210  and  paid  off  the  Perry  note  out  of 
the  proceeds  thereof , and  also  to  recover  the  balance  left  of  the 
$iM0  note  after  satisfying  the  Perry  note.  The  feme  plain- 
tiff alleged  that  the  $210  was  her  pro])erty,  given  for  the 
purchase  of  her  land,  and  that  the  defendant  knew  this ;  that 
luither  she  nor  her  husband  could  read  or  write,  and  the 
defendant  knew  this.  And  she  alleges  that  she  gave  the  note 
to  her  husband  to  deposit  with  the  defendant  White  to  collect 
and  pay  off  the  Perry  note;  that  she  could  not  and  did  not 
read  the  receipt  brought  home  by  her  husband,  and  supposed 
it  properly  stated  the  conditions  upon  which  said  note  was 
delivered  to  the  defendant,  and,  as  above  stated,  until  her  land 
was  advertised  for  sale  to  satisfv  the  Perrv  debt.  She  also 
alleges  that  when  she  indorsed  the  $210  note  she  said  to  White 
that  whatever  remained  after  ])aying  the  Perry  debt  was  to  be 
paid  to  her,  and  that  the  defendant  White  agreed  to  this. 
The  defendant  White  in  his  answer  admitted  that  he  knew 
th(»  $210  note  was  given  for  land  belonging  to  the  feme  plain- 
tiff, and  that  he  knew  that  she  could  neither  read  nor  write. 
But  he  denied  that  he  made  any  contract  with  the  feme  plain- 
tiff at  the  time  she  indorsed  the  note,  or  at  any  other  time, 
and  insisted  that  he  had  the  right  to  apply  the  whole  of  the 
proceeds  to  the  husband's  account,  and,  as  the  Perry  note  had 
been  assigned  to  him,  he  had  the  right  to  foreclose  the  mort- 
gage given  to  secure  the  $110  note,  by  sale  of  the  feme 
plaintiff's  land. 
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The  feme  plaintiff,  while  an  the  witness  stand,  was  asked 
three  times,  in  somewhat  modified  terms,  to  state  the  con- 
versation between  her  and  the  defendant  White  when  she 
indorsed  the  note,  and  to  state  if  there  was  any  contract  be- 
tween them  at  that  time.  These  questions  were  objected  to  by 
the  defendants,  and  she  was  not  allowed  to  answer.  This  was 
error,  and  would  entitle  the  plaintiff  to  a  new  trial.  But 
further  on  in  her  examination  she  was  again  asked  the  same 
question,  and  was  allowed  to  answer  without  objection.  This 
question  and  answer  cured  the  error  of  the  Court  in  ruling  it 
out  when  asked  before. 

The  plaintiffs  contend  that  no  title  or  right  passed  to  the 
defendant  White  by  the  indorsement,  and  cite  Walton  r. 
Bristol,  125  N.  C,  419,  as  authority  for  this  conten- 
tion. But  upon  examination  it  will  be  seen  that  WcU- 
ton  V.  Bristol  is  not  an  authority  for  this  position.  In  that 
case  the  husband  did  not  indorse  the  note,  but  only  the  wife, 
while  in  this  case  both  husband  and  wife  signed  (indorsed) 
the  note.  And  therefore  it  falls  within  the  doctrine  of 
Farthing  v.  Shields,  100  ^.  C,  289 ;  Jones  v.  Craigmiles,  114 
X.  C,  618;  Jennings  v.  llinton,  126  N.  C,  48,  and  Bates  v. 
Sultan,  117  X.  C,  94. 

The  Court  seems  to  have  charged  the  jury  fully  and  cor- 
rectlv  as  to  whether  there  was  a  contract  entered  into  be- 
tween  the  plaintiff  and  the  defendant  White  at  the  time 
she  indorsed  the  note.  The  defendant  testified  that  there  was 
not,  and,  under  the  charge  of  the  (^ourt,  the  jury  must  have 
so  found. 

The  plaintiffs  further  contend  that  the  feme  plaintiff  testi- 
fied that  she  could  neither  read  nor  write,  and  that  she  did  not 
know  the  contents  of  the  receipt,  and,  although  she  kept  it 
for  so  long  a  time  without  having  it  read,  that  this  was  no 
more  than  laches  on  her  part,  and  does  not  estop  or  bar  her 
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from  setting  up  her  rights.  This,  we  think,  as  a  single  propo- 
sition of  law,  is  true,  and  it  seems  to  have  been  so  held  in  the 
oliarge  of  the  Court  in  this  case.  But  as  the  jury  must  have 
found  that  there  was  no  contract  entered  into  bv  the  defend- 

■ 

ant  with  the  feme  plaintiff,  and  as  it  was  admitted  that  she 
indorsecl  the  note  to  the  defendant,  her  rights  depended  upon 
tlic  written  receipt  which  she  introduced  in  evidence.  As  she 
introduced  this  receipt  in  evidence,  and  claims  benefit  under 
it,  she  was  bound  by  the  provisions  that  were  against  her. 
She  could  not  accept  a  part  and  reject  a  part.  If  she  ac- 
oept(^d  its  benefits,  she  must  submit  to  its  burdens.  And  un- 
<ler  the  terms  of  this  receipt  she  was  not  entitled  to  the  residue 
of  tl:e  $210  note  after  paying  the  Perry  debt. 

We  see  no  relief  for  the  plaintiff,  except  to  correct  the 
judjnnent  as  to  costs.  The  principal  ground  of  plaintiff's  ac- 
tion was  to  have  the  Perry  debt  declared  paid,  and  to  have 
the  note  and  mortgage  surrendered  for  cancellation.  In  this 
she  succeeded,  and  had  judgment  for  the  surrender  and  can- 
cellation. And  it  makes  no  difference  that  the  defendant, 
after  denying  her  right  to  this  relief,  admitted  at  the  close  of 
the  evidence  that  she  was  entitled  to  it.  The  first  exception 
of  the  plaintiffs  is  that  the  judgment  does  not  give  the  plain- 
tiffs their  costs,  and,  as  we  see  no  reason  why  they  are  not  en- 
titled to  it,  this  exception  is  sustained,  and  the  judgment  will 
be  so  reformed  as  to  give  the  plaintiffs  their  costs,  and  the 
costs  of  this  appeal  will  be  taxed  against  the  defendants. 
There  is  error.  Judgment  will  be  modified  in  accordance 
with  this  opinion. 

Error. 
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POWELL  V.  PERRY. 
(October  9,  1900.) 

Landlord  and  Tenant — Advances — Lien. 

Where  a  landlord  either  pays  or  becomes  responsible  for  suppliea 
to  enable  tenant  to  make  a  crop,  such  supplies  are  advances. 

Civil  Action  of  Claim  and  Delivery  by  J.  M.  Powell 
against  J.  W.  Perry,  heard  by  Judge  H,  R.  Bryan,  at  Special 
Tenn,February  26, 1900,  of  Hertford  Superior  Court  From 
judgment  for  defendant,  plaintiff  appealed. 

Oeorge  Cowper,  for  plaintiff. 
Winbon^e  <£:  Lawrence,  for  defendant. 

Clark,  J.  The  only  question  presented  is  whether,  when  a 
landlord  pays  another  for  supplies  which  have  been  furnished 
to  his  tenant  to  make  the  crop,  upon  the  landlord's  promise 
to  be  responsible  for  the  same,  such  supplies  are  an  "advance- 
ment" entitled  to  the  protection  of  the  landlord's  lien  given  by 
Code,  sec.  1754.  We  think  this  falls  within  both  the  spirit 
and  the  letter  of  the  enactment.  It  was  upon  the  credit  given 
to  the  landlord's  promise  that  the  supplies  were  furnished 
which  enabled  the  tenant  to  make  the  crop.  It  was  equally 
an  advancement  by  the  landlord,whether  he  furnished  the  sup- 
plies direct,  or  procured  another  to  do  so  upon  his  (the  land- 
lord's) responsibility;  and  it  is  immaterial  whether  he  paid 
cash,  or  only  promised  to  pay  if  the  tenant  did  not.  In  either 
event  the  supplies  are  furnished  by  the  landlord's  aid,  and  for 
whatever  he  is  out  of  pocket  thereby,  whether  he  pays  before 
the  goods  are  furnished,  or  after  the  tenant's  failure  to  pay,  he 
is  entitled  to  the  lien  given  by  statute  to  any  landlord  making 
"advancements"  to  his  tenant.     Though  here  the  plaintiff  did 


X.  C]  SEPTEMBER  TEEM,  1900.  23 


Perky  v.  Perry. 


not  pay  the  amount  of  the  bill  for  supplies  till  after  he  insti- 
tuted this  action  against  the  defendant,  who  had  seized  the 
tenant's  crop,  the  lien  upon  such  payment  dated  back  (like  la- 
borers' and  mechanics'  liens,  and  liens  for  materials  fur- 
nished) to  the  time  when  the  supplies  had  been  furnished  upon 
the  plaintiff's  promise  to  pay  for  them.  The  cause  of  action 
existed  against  the  defendant  upon  his  taking  the  crop  upon 
which  the  landlord  had  an  inchoate  lien.  The  nonsuit  is  set 
aside. 

New  trial. 


PERRY  V.  PERRY. 
(October  9,  1900.) 


1.  Landlord  and  Tenant — Lien — Mortgage. 

A  lessee,  who  sublets  land  and  furnishes  supplies  to  sub-tenant, 
holds  a  prior  Hen  to  a  mortgagor  of  the  crops. 

2.  Landlord  and  Tenant — Lease — Lien — Fraud. 

That  a  lease  between  a  lessor  and  lessee  is  void,  does  not  affect 
relations  existing  between  lessee  and  a  sub-tenant  as  to  lien 
for  adyancements. 

Civil  Action  by  J.  W.  Perry  against  Philip  T.  Perry 
and  another,  heard  by  Judge  H.  R,  Starhuck,  and  a  jury,  at 
Spring  Term,  1900,  Bertie  Superior  Court.  From  a  judg- 
ment for  defendants,  plaintiff  appealed. 

Martin  &  Peebles,  for  plaintiff. 
Francis  D,  Winston,  for  defendants. 

Montgomery,  J.  The  defendant,  Perry,  had  an  agree- 
ment with  the  guardian  of  certain  infant  children  by  which  a 
piece  of  land  in  Bertie  Coimty  was  put  into  the  possession 
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and  charge  of  Perry,  *Svith  the  privilege  of  working  it  him- 
self, paying  rent  therefor,  or  renting  it  out  to  others,  and 
with  the  instruction  that  he  should  use  it  the  best  he  could, 
just  as  he  would  his  own  land."  Perry  rented  the  land  in  the 
year  1898  to  the  other  defendant,  Warrington,  for  1,000 
pounds  of  lint  cotton,  and  during  the  year  advanced  to  War- 
rington supplies  to  aid  him  in  making  the  crop,  to  the  amount 
of  $82.  In  May  of  the  same  yeat*,  Warrington  executed  his 
note  in  the  sum  of  i$250,  payable  on  November  .  .  following, 
to  the  plaintiff,  and,  to  secure  the  same,  executed  a  chattel 
mortgage  on  the  crop  growing  and  to  be  grown  on  the  same 
land.  After  the  payment  of  the  rent  there  were  left  two 
bales  of  cotton,  which  the  defendant,  Perry,  intended  to  apply 
towards  the  payment  of  his  supply  account  advanced  to  the 
other  defendant;  and,  after  the  same  was  delivered  by  War- 
rington to  the  other  defendant,  it  was  seized  by  the  plaintiff 
in  an  action  to  recover  personal  property,  with  the  intent  on 
his  part  to  apply  it  to  the  debt  which  Warrington  owed  to 
him. 

The  first  issue  submitted  to  the  jury  was  in  these  words: 
**Is  the  plaintiff  the  owner  of  the  property  described  in  the 
complaint,  and  is  he  entitled  to  the  possession  of  the  same  ?" 
And  his  Honor  instructed  the  jury  to  answer  the  issue,  "No." 
There  was  no  error  in  the  instruction. 

Under  the  agreement  between  the  guardian  and  the  de- 
fendant Perry,  Perry,  by  his  subsequent  action,  became  a 
tenant  of  the  guardian,  and  his  agreement  with  Warrington 
constituted  in  law  the  relation  of  landlord  and  tenant,  or 
rather  that  of  tenant  and  sub-tenant.  And  the  defendant, 
Perry,  therefore  had  the  right  to  apply  the  crop  made  by  War- 
rington towards  the  satisfaction  of  the  amount  due  for  the 
rent  and  for  supplies  furnished  with  which  to  make  the  crop. 
The  contention  of  the  plaintiff's  counsel  that  the  contract  of 
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rental  by  the  guardian  to  Perry  was  void,  under  chap.  83 
of  the  Acts  of  1891,in  so  far  as  that  contract  can  be  construed 
into  a  rental  of  the  land,  can  not  be  maintained.  Between 
the  guardian  and  his  wards,  the  agreement  might  Ix^  treated 
as  a  nullity  by  the  wards,  if  there  was  either  fraud  or  negli- 
gence in  procuring  a  just  and  reasonable  rent  for  the  land. 
With  that,  however,  the  plaintiff  has  no  concern. 
No  error. 


DEITRICK  V.  CASHIE  AND  CHOWAN  RAILRuAD  AND  LUMBER 

COMPANY. 

(October  9,  1900.) 

Master  and  Sert^ant — Burden  of  Proof — Discharge. 

The  burden  of  showing  cause  for  discharge  of  servant  by  master 
is  on  the  latter. 

CrviL  Action  by  Julian  A.  Deitrick  against  the  Cashie 
and  Chowan  Railroad  and  Lumber  Company,  heard  by  Judge 
O.  H.  Allen,  at  Xovember  Term,  1899,  Bertie  Superior 
Court.     From  judgment  for  defendant,  plaintiff  appealed. 

R.  B,  Peebles,  for  plaintiff. 
Francis  D.  Winston,  for  defendant. 

Fairclotii,  C.  J.  The  plaintiff  alleges  that  in  February, 
1898,  he  contracted  with  the  defendant  to  work  for  12  months 
at  a  fixed  price,  and  that  the  defendant  paid  him  for  his  work 
until  September  1,  1898,  and  on  or  about  that  day  discharged 
him  without  legal  cause.  The  action  is  for  the  contract  price 
for  the  balance  of  the  12  months,  less  the  amount  received 
from  other  work.     The  defendant  denied  that  the  employ- 
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ment  was  for  a  year,  and  averred  that  it  was  by  the  day,  and 
that  the  plaintiff  was  subject  to  be  discharged  at  any  time. 
This  issue  was  submitted:  "Is  the  defendant  indebted  to 
the  plaintiff  ?"  Each  party  introduced  evidence,  and  the  jury 
answered,  "No."  The  only  exception  is  to  this  part  of  the 
charge  to  the  jury:  "They  must  be  satisfied  by  the  greater 
weight  of  the  evidence  that  the  employment  was  for  a  year, 
and  that  the  company  wrongfully  discharged  the  plaintiff." 
The  plaintiff  excepted.  The  contention  is  that  the  Court 
should  have  told  the  jury  that  the  burden  of  showing  that  the 
discharge  was  for  legal  cause  was  upon  the  defendant,  and 
that  it  was  not  incumbent  on  the  plaintff  to  show  that  he  was 
discharged  without  cause.  From  such  authority  as  we  have, 
and  upon  common  reasoning,  we  are  of  opinion  that  the 
burden  of  showing  cause  for  the  discharge  was  upon  the  de- 
fendant. If  the  plaintiff  was  able  to  show  his  alleged  con- 
tract, and  that  he  was  discharged  during  the  term,  he  showed 
prima  facie  a  breach  of  the  contract,  and  was  entitled  to  dam- 
ages unless  the  defendant  could  justify  the  breach  by  showing 
legal  cause  for  the  disctarge.  "Where  he  (the  servant)  was 
discharged  while  engaged  in  the  performance  of  the  contract, 
and  before  his  term  of  service  had  expired,  the  burden  is  cast 
upon  the  employer  of  alleging  and  proving  facts  in  justifica- 
tion of  the  dismissal."  Abb.  Tr.  Ev.  (2d  Ed.),  473.  "And 
in  order  to  avoid  liability  the  employer  must  show  some  act 
actually  done  by  the  servant,  after  the  contract  of  hiring  was 
entered  into,  that  operates  as  a  valid  legal  excuse  for  his  re- 
fusal to  receive  him."  Wood,  Mast.  &  S.,  267.  "All  that  is 
required  on  the  part  of  the  servant  is  to  establish  a  valid  con- 
tract, and  a  bona  fide  purpose  on  his  part  to  perform  it,  and  a 
refusal  on  the  part  of  the  employer  to  accept  his  services; 
and,  in  the  absence  of  proof  by  the  employer  of  facts  and  cir- 
cumstances that  operate  as  a  legal  excuse  for  such  refusal,  he 
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is  liable  for  all  the  damages,  not  exceeding  the  contract  price, 
sustained  by  the  servant."  Id.,  268.  This  principle  is  held 
in  Texas,  Massachusetts,  and  Virginia.  See  note  on  page 
268,  above.  The  authorities  cited  by  the  defendant  are  appli- 
cable to  cases  and  questions  as  to  when  the  burden  of  proof 
shifts  between  the  parties.  In  the  case  at  bar  the  burden  of 
showing  cause  originates  and  remains  with  the  defendant 
upon  this  state  of  facte. 
Error. 


HAHN  V.  HEATH. 
(October  9,  1900.) 

1.  Plea  in  Bar — Appeal — Exception, 

Appeal  lies  immediately  from  oyerrullng  plea  in  bar  or  also  af- 
ter final  judgment. 

2.  Chattel  Mortgage — Crops, 

Mortgage  on  crop  of  year  next  following  the  execution  of  the 
mortgage  is  valid. 

Civil  Action  by  M.  Hahn  &  Co.,  against  J.  H.  Heath  and 
others,  heard  by  Judge  0.  H.  Allen,  at  May  Term,  1900,  of 
Ckaven  Superior  Court.  From  judgment  for  plaintiff,  the 
defendants  appealed. 

Simmons,  Pou  &  Ward,  for  plaintiff. 
W.  D,  Mclver,  for  defendant. 

Clakk,  J.  The  plea  in  bar  being  overruled,  the  defendant 
noted  his  exception,  and  from  the  final  judgment  upon  the 
referee's  report  he  appealed.  That  exception  being  the  only 
one  presented,  the  plaintiff  moves  to  dismiss  the  appeal  upon 
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the  ground  that  it  was  waived  by  not  appealing  at  the  time. 
But  the  noting  the  exception  in  the  record  shows  that  it  was 
not  waived.  It  is  true  that,  upon  overruling  the  plea  in  bar, 
the  defendant  might  have  appealed  at  once.  Stnith  v.  Golds- 
horo,  121  N.  C.,-  360,  and  cases  there  cited.  This, 
liowever,  is  a  privilege,  and  the  defendant  does  not 
waive  his  right  by  not  prosecuting  his  appeal  at  that  juncture, 
provided  he  preserves  his  right  to  have  the  action  of  the  Court 
reviewed  by  having  his  exception  noted  in  the  record.  Austin 
r.  Stewart,  126  N.  C,  525,  527.  Indeed,  if  an 
appc^al  had  then  been  taken,  but  not  prosecuted,  it  would  be 
treated  as  an  exception,  and  the  matter  of  appeal  reviewed 
upon  appeal  from  the  final  judgment.  Alexander  v.  Alexan- 
der, 120  K  C,  472 ;  Luttrell  v.  Martin,  112  N.  C,  593. 

Rut,  while  the  motion  to  dismiss  must  be  denied,  we  find 
no  merit  in  the  exception  to  overruling  the  plea  in  bar.  The 
mortgage  was  excuted  on  the  23rd  of  November,  1896,  upon 
**all  the  crops  of  cotton,  corn,  and  other  products  to  be  raised" 
on  certain  farms,  sufficiently  described,  to  secure  a  note  fall- 
ing due  on  the  15th  of  October,  1897.  There  can  be  no  im- 
certainty  in  this  which  would  vitiate  the  mortgage;  for  this 
language  calls  for  the  crops  to  be  raised  thereafter,  not  those 
already  matured.  Wheat  might  be  sown  that  Fall,  but  it 
would  not  be  raised  till  the  following  year,  and  cotton  and 
corn  are  planted  in  the  Spring.  Therefore  the  crop  to  be 
harvested  in  1897  is  clearly  intended.  The  reasoning  in 
Taylor  v,  Hodges,  105  N.  C,  34-4,  is  exactly  in  point,  and  is 
not  varied  by  the  fact  that  there  the  mortgage  on  the  crop  was 
executed  in  April  to  secure  a  note  falling  due  in  October. 

Xor  is  this  mortgage  void,  imder  Loftin  v.  Hines,  107 
X.  C,  360.  It  is  there  held  that  a  mortgage  on  the 
•crop    other    than    of    the    year    current    is    invalid,    but 
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the  context  shows  that  by  this  is  meant  "the  crop 
next  following  the  conveyance"  (Wooten  v.  Hill,  98  X.  C, 
52),  which  case  and  language  are  cited  in  Loftin  v, 
Hines  as  the  authority  upon  which  it  rests.  If  it  be 
contended  that  the  mortgage  here  extended  to  the  crops  of  all 
future  years  because  no  year  is  mentioned,  then  Loftin  i\ 
Hines  is,  indeed,  authority  for  the  plaintiff,  since  it  holds 
that,  even  though  future  years  are  expressly  named,  the  mort- 
gage, while  invalid  as  to  them,  is  good  as  to  "the  crop  next 
following  the  mortgage.'* 
Affirmed. 


MEBKIN3   V.    NORFOLK   AND    SOUTHERN   RAILROAD    CO. 

(October  16,  1900.) 

Evidence — Sufficiency — Master  and  Servant — Personal  In- 
juries— Damages — Nonsuit — Trial, 

Evidence  in  this  case  held  insufficient  to  be  submitted  to  the 
jury  on  the  question  whether  the  employer  negligently 
caused  the  death  of  its  employe. 

Douglas  and  Clark,  J  J.,  dissent. 

Civil  Action  hv  J.  G.  Meekins,  administrator  of  John 
Jones,  against  the  Xorfolk  and  Southern  Railway,  hear:!  by 
Judge  A,  L.  Coble,  at  Spring  Term,  1900,  of  Tyrrell  Su- 
perior Court.  From  judgment  of  nonsuit,  the  plaintiff  ap- 
pealed. 

The  plaintiff  introduced  Eliza  Jones,  who  testified  the 
plaintiff's  intestate  was  her  husband.     That  he  died  June  1, 
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1898.  He  was  about  forty  years  of  age.  They  would  have 
been  married  24  years  last  March.  He  was  fireman  on 
steamer  "Mary  E.  Roberts,"  which  was  operated  by  the  de- 
fendant company  connecting  its  road  from  Edenton  to 
Mackey's  Ferry.  He  had  been  on  the  boat  for  a  long  time. 
He  received  $25.00  per  month  and  board  and  place  to  sleep 
until  the  railroad  cut  the  salaries  of  its  employes  and  then  he 
erceived  $22.00  per  month  instead  of  $25.00.  That  he  would 
«end  her  every  month  for  her  and  the  family  $10,  $15,  $20 
and  sometimes  all  of  his  salary.  He  took  good  care  of  his 
family.  He  stayed  at  his  work  regularly.  He  got  hurt  in 
March,  1898. 

On  cross-examination,  she  said  he  had  some  cough  after  he 
returned  from  the  hospital  in  Baltimore,  where  he  carried  her 
for  treatment.     It  did  not  hinder  him  from  his  work. 

Henry  Whedbee  introduced  for  plaintiff,  testified  that  he 
WHS  on  the  boat  the  day  John  Jones  got  hurt,  saw  him  five  or 
ten  minutes  before  he  got  hurt.  He  was  standing  on  a 
plank,  which  reached  across  the  boat  in  the  engine-room.  He 
was  reaching  up  after  something.  The  plank  was  in  the 
l)oiler-room,  where  he  was  found.  It  was  admitted  by  the 
defendant  that  the  plank  was  placed,  when  in  its  usual  place, 
for  the  fireman  to  walk  on  from  one  side  of  the  boat  to  the 
other.  The  boat  was  about  half  wav  between  Edenton  and 
Mackey's  Ferry  when  said  Jones  was  injured.  He  was  in  the 
engine-room,  the  place  he  belonge<l.  The  witness  went  on  the 
upper  deck,  and  in  four  or  five  minutes  i.ews  came  that  John 
J  >nes  had  fallen.  He  then  went  down  to  the  engine-room  and 
Jones  was  lying  in  the  Chief's  room.  The  Chief  was  binding 
np  the  leg  of  the  deceased.  The  deceased  said  to  witness  that 
the  plank  you  »aw  me  standing  upon  slipped  and  he  fell. 
Don't  think  the  plank  was  fastened.  Have  seen  others  walk 
across  this  plank.     He  was  fireman  on  the  boat. 
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On  cross-examination,  witness  said  he  used  to  cross  on  this 
l.)oat  about  twice  a  week.  Each  end  of  the  plank  was  in  middle 
of  door  on  each  side  of  the  boat.  That  he  has  seen  the  plank 
at  a  different  place  near  the  boiler.  The  plank  was  in  the 
door  over  the  steps.  The  place  he  usually  saw  it  was  near 
the  boiler.  It  generally  stayed  in  jambs  and  when  it  stayed 
in  the  jambs  it  could  not  slip.  It  seemed  as  he. had  put  the 
plank  out  to  reach  up  for  something.  This  day  the  plank 
was  not  in  the  jambs  at  all.  Usually  it  stayed  in  the  jambs 
and  a  portion  of  it  in  the  door.  When  in  its  usual  place 
there  was  nothing  to  keep  it  from  being  pulled  out  in  the 
iloor  in  the  position  it  was  in  that  morning.  When  the  plank 
was  in  the  usual  place  it  could  not  slip  endwise  and  it  would 
not  hardly  slip  sideways  unless  some  one  pulled  it  out.  It 
was  a  loose  plank. 

J.  C.  Meekins  introduced,  testified  he  saw  the  plank  a  great 
many  times;  he  never  noticed  plank  enough  to  tell  as  to 
wliether  it  would  slip  backward  or  forward.  Saw  nothing  to 
keep  it  from  slipping  back  and  forward.  That  he  is  the  ad- 
ministrator. 

Dr.  Ab.  Alexander  introduced  and  testified  he  knew  de- 
ceased from.chiklhood.  He  has  seen  the  plank  and  does  not 
think  plank  was  fastened  as  to  moving  sideways.  The  large 
portion  of  plank  was  in  front  of  the  doors.  lie  saw  the  de- 
ceased after  his  injury  and  would  say  the  cause  of  his  death 
was  Bright's  disease  of  the  kidnen^s.     Thinks  the  Bright's 

disease  was  caused  by  the  fall.     This  fall  shortened  his  life. 

t. 

His  leg  was  broken  and  back  hurt  by  the  fall.     The  injury 
Avas  the  cause  of  the  Bright's  disease. 

On  cross-examination,  he  said  that  deceased  had  a  cough 
and  may  have  had  some  latent  disease  of  the  hmgs.  The  de- 
ceased told  witness  that  he  was  standing  upon  th^  board  that 
was  above  the  fire-room.     That  he  was  reaching  above  his 
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head  and  the  board  slipped  and  he  fell,  falling  on  his  back 
and  breaking  his  leg.  That  they  took  him  out  of  the  en- 
gineroom  and  told  him  his  leg  was  broken;  that  he  was- 
taken  to  Dr.  Dillard,  who  attended  him  for  the  fractured 
leg  and  injuries  received,  and  he  had  not  been  free  from 
since. 

The  witness  said  on  cross-examination  that  this  was  same 
plank  spoken  of  over  the  fire-room. 

Plaintiff  rested.  The  defendant  moved  for  judgment  as- 
of  nonsuit  imder  acts  of  1897  and  1809.  Motion  sustained 
and  plaintiff  excepted. 

Holton  (f-  Alexander  and  E,  F.  Aydlett,  for  plaintiff. 
Pruden  &  Pruden  and  Shepherd  &  Shepherd,  for  defend- 
ant. 

MoNTCfOMERY,  J.  This  action  was  brought  by  the  admin- 
istrator to  recover  damages  for  the  death  of  his  intestate,  al- 
leged to  have  taken  place  through  the  negligence  of  the  de- 
fendant. The  alleged  negligence  was  that  the  defendant 
failed  to  provide  for  the  deceased  an  appliance  to  be  used 
over  the  hold  of  the  boat  for  the  use  and  convenience  of  the 
employes  in  passing  from  one  side  to  the  other,  in  the  nature 
of  a  gang-plank,  that  was  safe  and  suitable;  the  one  in  use 
having  been  alleged  to  have  been  made  of  unsound  material, 
and  not  fastened  and  secured  at  its  ends  in  jambs,  so  as  to 
prevent  its  slipping  and  giving  way.  After  the  plaintiff 
had  pro<luced  his  evidence  and  rested  his  case,  the  defendant 
moved  for  judgment  as  of  nonsuit,  under  chap.  109  of  the 
Acts  of  1897 ;  and,  upon  the  motion  having  been  allowed,  the 
plaintiff  excepted  and  appealed.  It  therefore  becomes  neces- 
sary for  us  to  consider  and  to  decide  whether  the  plaintiff's 
evidence,  in  a  just  and  reasonable  view  of  it,  was  sufficient  to 
warrant  the  jury  in  finding  the  issue  as  to  the  defendant's  neg- 
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ligence  in  the  plaintiff's  favor.  If  there  was  more  than  a 
scintilla  offered  on  that  issue  by  the  plaintiff,  the  matter  ought 
to  have  been  submitted  to  the  jury,  and  there  was  error  in  the 
ruling  of  the  Court  below.  If  there  was  no  fit  evidence  of- 
fered by  the  plaintiff  to  be  submitted  to  the  jury,  then  his 
Honor  was  correct  in  allowing  the  motion. 

The  defendant  railroad  company  owned  and  operated  a 
steamboat  as  a  transfer  boat  between  Edenton,  N.  C,  and 
Mackey's  Ferry ;  and  the  plaintiff's  intestate  was  engaged  in 
the  service  of  the  defendant,  as  fireman  on  the  boat,  at  the 
time  he  received  the  injury  which  resulted  in  his  death. 
Four  witnesses  were  introduced  and  examined  by  the  plain- 
tiff,— Eliza  Jones,  widow  of  the  intestate;  Henry  Whedbee, 
who  w^as  aboard  the  steamer  the  dav  of  the  accident,  and  who 
saw  the  intestate  just  before  and  just  after  he  was  hurt ;  the 
plaintiff ;  and  Dr.  Alexander,  who  saw  the  intestate  after  he 
was  hurt.  The  evidence  of  the  widow  and  the  two  last-named 
witnesses  is  immaterial  on  the  question  of  the  defendant's 
negligence.  Whedbee  testified  on  his  examination-in-chief,  in 
substance,  that  he  saw  the  intestate,  five  or  ten  minutes  l)efore 
he  got  hurt,  standing  on  a  plank  which  reached  across  the  boat 
in  the  engine-room,  and  that  he  was  reaching  up  after  some- 
thing; that  the  intestate  was  in  the  engine-room,  where  he  be- 
longed ;  that  in  a  few  minutes  he  heard  that  the  intestate  had 
fallen,  and  immediately  went  to  where  he  was;  that  the  in- 
jured man  said  to  the  witness  that  the  plank  the  witness  saw 
the  intestate  standing  upon  slipped,  and  he  fell ;  that  the 
plank  was  not  fastened.  On  his  cross-examination  the  wit- 
ness said  that  he  used  to  cross  on  this  boat  about  twice  a 
week.  Each  end  of  the  plank  was  in  the  middle  of  a  door  on 
each  side  of  the  boat  and  he  had  seen  the  plank 
at  a  different  place,  near  the  boiler.  The  plank  was 
in  the  door,  over  the  steps.  The  phice  he  usually  saw  it  was 
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near  the  boiler.  "It  generally  stayed  in  jambs,  and  when  it 
stayed  in  the  jambs  it  could  not  slip.  It  seems  that  he  had 
put  the  plank  out  to  reach  up  for  something.  This  day  the 
plank  was  not  in  the  jambs  at  all.  Usually  it  stayed  in  the 
jambs,  and  a  portion  of  it  in  the  door.  When  it  was  in  its 
usual  place  there  was  nothing  to  keep  it  from  being  pulled  out 
in  the  door,  in  the  position  it  was  in  that  morning.  When  the 
plank  was  in  the  usual  place,  it  could  not  slip  endwise,  and  it 
would  not  hardly  slip  sideways  unless  some  one  pulled  it  out. 
It  was  a  loose  plank.''  We  are  of  the  opinion  that  the  evi- 
dence was  not  sufficient  in  a  just  and  reasonable  view  of  it,  to 
warrant  the  jury  in  finding  the  issue  of  negligence  in  favor 
of  the  plaintiff.  The  plank  was  sound,  and  it,  or  another 
like  it,  had  been  used  for  some  time  for  the  purposes  alleged 
in  the  complaint;  and  the  plaintiff's  intestate  had  been  em- 
ployed a  long  time,  as  his  widow  testified.  There  was  no 
allegation  in  the  complaint  that  such  a  plank,  if  it  had  been 
sound  and  well  secured  at  the  ends,  would  not  have  been  a 
proper  and  safe  appliance  for  the  purposes  for  which  it  was 
used.  Jambs  were  prepared  to  receive  the  plank,  and  it  gen- 
erally stayed  in  jambs,  and  when  it  stayed  in  the  jambs  it 
could  not  slip.  It  seems  from  the  evidence,  therefore,  that 
the  defendant  furnished  the  proper  appliances  to  enable  the 
employes  of  the  boat  to  pass  safely  over  the  hold,  but  that  the 
plaintiff's  intestate  misused  them.  The  witness,  Whedbee, 
said,  "It  seemed  he  (intestate)  put  the  plank  out  to  reach  up 
for  something."  If  any  other  person,  however,  than  the 
intestate,  had  moved  the  plank  from  the  jambs,  the  intestate 
would  have  used  it  in  its  misplaced  position  at  his  peril,  under 
the  facts  in  this  case.  The  doctrine  of  the  assumption  of  risk 
does  not  arise  in  this  case ;  for,  so  far  as  the  evidence  discloses, 
the  defendant  furnished  proper  appliances  for  the  plaintiff's 
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intestate  to  do  his  work  with  safety.     The  trouble  was  that  he 
did  not  use  them  as  he  should  have  done. 
No  error. 

Douglas,  J.  I  can  not  concur  either  in  the  opinion  or  the 
judgment  of  the  Court,  as  I  think  there  was  sufficient  evidence 
(that  is,  more  than  a  scintilla,)  tending  to  prove  the  negli- 
gence of  the  defendant.  This  being  so,  the  case  should  have 
been  submitted  to  tlie  jury,  wlio  alono  can  determine  the 
weight  of  the  evidence  and  the  existence  of  the  facts.  It  may 
be  that  the  jury  would  have  found  for  the  defendant,  and  I 
would  probably  have  done  so  had  I  been  in  their 
place;  but  I  was  not  on  the  jury,  and  as  a  judge  I 
have  no  right  to  usurp  their  functions.  I  would  not  feel 
justified  in  killing  a  man  simply  because  I  might  think  that 
he  would  eventually  be  hung.  In  fact,  a  nonsuit  always 
looked  to  me  to  be  somewhat  in  the  nature  of  judicial  lynch- 
ing, resorted  to  by  the  Court  when  the  orderly  process  of  law, 
though  amply  sufficient,  seemed  too  slow  to  meet  the  ends  of 
justice.  The  Supreme  Court  of  Georgia  has  characterized  a 
nonsuit  as  a  purely  mechanical  operation,  not  rising  to  the 
dignity  of  a  mental  process.  It  says  in  Vickers  v.  Railroad 
Co,,  64  Ga.,  300:  "Nonsuit  is  a  process  of  legal  mechanics. 
The  case  is  chopped  off.  Only  in  a  clear,  gross  case  is  this 
mechanical  treatment  proper.  When  there  is  any  doubt,  an- 
other method  is  to  be  used — a  method  involving  a  sort  of 
mental  chemistry;  and  the  chemists  of  the  law  are  the  jury. 
They  are  supposed  to  be  able  to  examine  every  molecule  of 
the  evidence,  and  to  feel  every  shock  and  tremor  of  its  proba- 
tive force."  I  believe  it  is  still  the  law  in  this  State  that  on 
a  motion  for  nonsuit  the  evidence  must  be  taken  in  the  light 
most  favorable  for  the  plaintiflF.  Spruill  v.  Insurance  Co., 
120  N.  C,  141 ;  Collins  v.  Swanson,  121  N.  C,  67;  Cable  v. 
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Railway  Co.,  122  N.  C,  892 ;  Cox  v.  Railroad  Co.,  123  N.  C, 
604 ;  Cogdell  v.  Railroad  Co.,  124  N.  C,  302 ;  Gates  v.  Max, 
125  N.  C,  139;  Brinkley  v.  Railroad  Co.,  126  N.  C,  88. 
This  rule  is  clearly  laid  down  by  Justice  Furches  in  deliv- 
ering the  opinion  of  the  Court  in  Johnson  v.  Railway  Co., 
122  N.  C,  955,  as  follows:  "In  cases  of  demurrer  and  mo- 
tions to  dismiss  under  the  Act  of  1897,  the  evidence  must  be 
taken  most  strongly  against  the  defendant.  Every  fact  that 
it  reasonably  tends  to  prove  must  be  taken  as  proved,  as  the 
jury  might  so  find."  Let  us  apply  this  rule  to  the  case  at 
bar.  The  evidence,  taken  in  the  light  most  favorable  to  the 
plaintiff,  might  well  justify  the  following  findings:  That 
the  plaintiff's  intestate  was  using  a  plank  furnished  by  the 
defendant  for  his  use,  and  was  hurt  while  using  it  for  some 
purpose  necessary  to  the  proper  performance  of  his  drttios, 
an*:,  while  so  using  it  in  a  manner  not  palpabjy  danii^erouS; 
was  hurt  by  its  sudden  slipping;  that,  while  the  plank  was 
'generally'  kept  in  the  jambs,  it  was  not  always  kept  there, 
and  was  occasionally  or  frequently  taken  out,  with  the  consent 
or  direction  of  the  defendant,  to  be  used  in  the  same  manner 
in  which  the  plaintiff  was  hurt.  In  fact,  it  may  be  that  the 
intestate  was  so  using  it  when  he  was  hurt.  There  is  no  evi- 
dence whatever  of  the  fact,  assumed  by  the  Court,  that  the 
intestate  himself  had  moved  the  plank.  It  is  true,  one  wit- 
ness says  that  "it  seemed  he  put  the  plank  out  to  reach  for 
something ;"  but  this  is  evidently  a  mere  expression  of  opinion 
on  the  part  of  the  witness,  who  does  not  pretend  to  have  seen 
the  intestate  move  the  plank.  It  may  well  hav::  been  tliat  the 
plank  was  moved  by  the  captain  of  the  boat,  or  some  "ine 
imder  his  direct  instructions  and  supervision.  If  that  were 
so,  could  not  the  plaintiff  recover  ?  It  may  be  said  that  I  am 
assiimiijg  something  not  shown  in  the  evidence.  Tliat  is  true, 
but  the  assumption  of  the  Court  that  the  intestate  himself 
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nicecl  the  plank  is  equally  without  evidence.  If  we  attempt 
t^)  fjccountfor  the  moving  of  the  plank  by  mere  asamnption, 
we  must,  on  a  motion  for  nonsuit,  assume  the  theory  most 
fn  vol  able  to  the  plaintiflF.  This  is  not  unjust  to  the  defend- 
ant, because  by  his  motion  he  deprives  the  plaintii?  of  his 
riplit  to  a  trial  by  jury.  If  the  defendant  wants  his  evi- 
d(nice  weighed  in  equal  scales,  let  him  leave  it  »^o  the  jury, 
wlio  alone  can  do  it.  The  plaintifF's  intestate  and  the  cap- 
iiiiri  were  not  fellow  servants,  and,  even  if  they  ha<l  been,  it 
would  have  made  no  difference,  under  the  Act  of  1897.  The 
faot  that  the  plank  was  not  fastened  in  the  jambs  was  some 
evidence  tending  to  prove  that  other  methods  of  nro  were 
contemplated.  The  master  is  bound  to  furnish  safe  ap- 
pliances for  the  use  of  his  servants,  and  these  appliances  must 
be  safe  under  all  conditions  of  probable  use.  The  Court,  in 
its  opinion,  says  that  the  defendant  furnished  proper  ap- 
pliances, but  that  the  plaintiff's  intestate  misused  them.  Here 
are  two  affirmative  findings  of  fact,  both  of  which  are  arrived 
at  by  construing  the  evidence  in  the  light  most  favorable  to  the 
defendant.  The  Court  again  says  that  "if  any  other  person, 
however,  than  the  intestate,  had  moved  the  plank  from  the 
jambs,  the  intestate  would  have  used  it  in  its  misplaced  posi- 
tion at  his  peril."  This  can  not  be  the  law.  Suppose  the 
captain  or  some  other  duly  authorized  agent  of  the  defend- 
ant had  used  it,  and  it  had  become  necessary  for  the  intestate 
to  use  it  in  the  performance  of  his  regular  duties ;  he  could 
surely  have  recovered,  unless  the  danger  was  so  obvious  that 
no  prudent  man  would  have  run  the  risk.  But  this  of  itself 
would  have  involved  the  question  of  assumption  of  risk,  which 
the  Court  itself  says  does  not  arise  in  the  case.  In  any  event, 
would  not  that  have  been  a  question  for  the  jury?  If  the 
Court  means  to  base  its  opinion  on  the  ground  that  there  was 
no  evidence  tending  to  prove  negligence  on  the  part  of  the 
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defendant,  I  must  still  respectfully  dissent.  It  seems  to  me 
that  the  mere  fact  of  the  accident  happening  to  the  intestate 
while  using  a  plank  admittedly  provided  by  the  defendant 
for  his  use  is  some  evidence  of  negligence.  It  was  so  held 
as  far  back  as  the  leading  case  of  Stokes  v.  Saltonstall,  13 
Pet.,  181.  The  syllabus  says :  "The  facts  that  the  carriage 
was  upset,  and  the  plaintiff's  wife  injured,  are  prima  facie 
evidence  that  there  was  carelessness  or  negligence  or  want  of 
skill  on  the  part  of  the  driver,  and  throw  upon  the  defendant 
the  burden  of  proving  that  the  accident  was  not  occasioned  by 
th  edrivers'  fault."  In  the  recent  case  of  Hogan  v.  Railway 
Co.,  149  N.  Y.,  the  Court  says :  "This  being  so,  it  is  further 
assumed  that  buildings,  bridges,  and  other  structures  properly 
constructed  do  not  ordinarily  fall  upon  the  wayfarer.  So, 
also,  if  anything  falls  from  them  upon  a  person  lawfully  pass- 
ing along  the  street  or  highway,  the  accident  is  prima  facie 
evidence  of  negligence,  or,  in  other  words,  the  presumption 
of  negligence  arises."  In  this  latter  case  the  Court  below  di- 
rected a  verdict  for  the  plaintiff,  and  this  direction  was  sus- 
tained by  the  Court  of  Appeals.  I  must  confess  that  I  am  not 
partial  to  nonsuits,  and  I  may  be  mistaken  in  my  view  of  the 
law,  as  may  have  been  the  great  judges  whose  opinions  I  fol- 
low ;  but,  such  being  my  sincere  convictions,  I  must  give  them 
effect  so  far  as  in  me  lies. 

Clark,  J.,  concurs  in  dissenting  opinion. 
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WRIGHT  V.  BOND. 
(October  16.  1900.) 

1 .  Majulam us — Execution — Sheriff, 

Mandamus  will  not  lie  to  compel  a  sheriff  to  sell  land  liable  to 
execution,  where  there  is  an  adequate  remedy  at  law. 

2.  Tlomesfoad — Execution — Exemptions, 

The  acquisition  or  an  additional  interest  in  property  subsequent 
to  the  levy  of  an  execution  will  not  deprive  the  owner  of 
his  homestead  exemption. 

3.  F¥aud — Debtor — Judgment — Execution, 

It  is  not  fraud  to  acquire  such  an  additional  interest  in  land  as 
to  entitle  the  owner  to  a  homestead  and  thereby  defeat  the 
levy  of  an  execution. 

Application  for  Mandamus  by  Augustus  Wright  against 
Turner  i\  Bond,  as  sherifF  of  Bertie  County,  and  C.  L.  Henry, 
heard  by  Judge  H,  R,  Sfarbuck,  at  May  Term,  1900,  of  Beb- 
TiK  Superior  Court.  From  a  judgment  refusing  mandamus, 
the  plaintiff  appealed. 

Martin  &  Peebles,  for  plaintiff. 
Francis  D.  Wijiston,  for  defendants. 

FiTROiTER,  J.  The  plaintiff  has  three  judgments  against 
one  Henry,  amounting  to  more  than  $300,  docketed  in  the 
clerk's  office  of  the  Superior  Court  of  Bertie  County  on  the 
8th  day  of  January,  1900,  and  therefore  a  lien  on  any  land 
lie  may  own,  lying  in  Bertie  County,  for  ten  years  from  the 
date  of  docketing.  The  plaintiff  has  caused  executions  to  be 
issued  on  said  judgments,  and  placed  them  in  the  hands  of  the 
defendant,  who  is  sheriff  of  said  county  of  Bertie.     At  the 
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time  these  executions  were  issued  and  placed  in  the  hands  of 
the  defendant  sheriff,  the  said  Henry,  defendant  in  said  judg- 
r.ieuts,  owned  the  remainder  after  the  dower  estate  of  his 
mother  in  thirty-one  acres  of  land  lying  in  said  county.  And 
it  is  agreed  that  said  land  is  worth  $303.50,  and  that  said 
Henry  owns  no  other  real  estate;  that  the  defendant  levied 
said  executions  on  said  land,  and  advertised  the  same  for  sale 
thereunder,  but  before  any  sale  was  made  the  mother  released 
and  conveyed  all  her  interest  in  said  thirty-one  acres  of  land 
to  the  defendant  in  said  judgments,  and  he  demands  that  his 
homestead  exemption  shall  be  laid  off  and  assigned  to  him 
tliereon.  This  the  defendant  proceeded  to  have  done,  and, 
there  being  no  excess,  declined  to  sell  said  land  for  the  plain- 
tiff's debts.  The  plaintiff  thereupon  brings  this  action,  and 
asts  the  Court  to  issue  a  writ  of  mandamus  commanding  the 
clefor.dant  to  proceed  to  sell  said  land,  and  to  apply  the  pro- 
c«»e(is  '•o  his  judgments.  It  seems  to  us  that,  if  the  plaintiff 
has  a  remedy  against  the  defendant,  it  is  not  in  this  action. 
The  executions  themselves  are  commands  to  the  sheriff  to  pro- 
ceed to  sell  such  property  as  the  defendant  Henry  may  have, 
liable  to  execution  and  sale.  And,  if  he  has  not  done  this, 
he  and  his  sureties  are  liable  by  attachment,  and  in  an  action 
upon  his  bond ;  and  there  is  no  allegation  or  suggestion  that 
the  defendant  is  insolvent,  or  that  his  bond  is  not  good.  And, 
as  a  matter  of  law,  we  know  that  the  plaintiff's  lien'  continues 
for  ten  years,  and  longer,  if  he  is  prevented  from  enforcing  it 
on  account  of  the  homestead ;  that,  while  the  writ  of  manda- 
mus will  issue  in  proper  cases  to  compel  public  officers  to  per- 
form ministerial  duties,  it  must  be  in  cases  where  the  party 
asking  it  does  not  have  the  ordinary  legal  remedies  by  which 
he  can  have  redress  for  his  wrongs.  Hughes  v.  Commission^ 
ers,  107  N.  C,  698.  But  from  the  argument  of  counsel,  it 
would  seem  that  it  was  expected  that  we  should  decide  whether 
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the  defendant  Henry  was  entitled  to  have  his  homestead  in 
this  land ;  and,  while  we  can  not  admit  that  this  question  is 
properly  before  us,  it  may  be  not  improper  for  us  to  express 
our  opinion  upon  this  question.  The  plaintiff  admits  that,  if 
the  defendant  Henry  had  acquired  his  mother^s  life  interest 
in  this  land  before  he  docketed  his  judgment,  he  would  be  en- 
titled to  his  homestead.  But  he  contends  that  under  the  rul- 
ing of  this  Court  in  Murchison  v.  Plyler,  87  N.  C,  79,  the 
defendant  Henrv  would  not  have  been  so  entitled  at  the  time 
he  docketed  his  judgments,  and  the  acquisition  of  the  life 
estate  after  that  time  was  a  fraud  on  his  rights.  This,  it 
seems  to  us,  would  be  to  reverse  the  doctrine  of  frauds.  The 
question  of  fraud  is  not  unfrequently  presented  where  a 
debtor  disposes  of  his  property.  But  no  case  has  been  called 
to  our  attention,  and  .we  do  not  think  any  can  be  found,  where 
the  creditor  alleged  fraud  upon  the  ground  that  the  debtor 
had  acquired  more  property  than  he  had  when  the  debt  was 
made  or  the  judgment  taken.  The  plaintiff,  by  docketing  his 
judgment,  acquired  no  estate  in  the  land.  His  docketed  judg- 
ment was  only  a  lien  on  the  land,  and  he  has  that  now.  He 
has  been  deprived  of  no  vested  right,  and  we  are  at  a  loss  to 
see  what  legal  right  he  has  been  deprived  of.  The  judgment 
below,  refusing  the  mandamus,  is  affirmed. 
Affirmed. 


WEBB  V.  CUMMINGS. 
(October  16,  1900.) 

Deeds — Description,  Sufficiency  of — Boundaries. 

The  language  of  the  deed  in  this  case  held  sufficiently  descrip- 
tive to  convey  the  land  claimed  by  the  grantee. 
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Petition  by  W.  6.  Webb,  administrator  of  estate  of  Staton 
Cunimiiigs,  against  Anne  Cummings  and  others,  for  a  sale  of 
lands  for  assets,  heard  by  Judge  H.  R.  Starhuch  and  a  jury, 
at  April  Term,  1900,  of  Edgecombe  Superior  Court.  From 
judgment  for  defendants,  petitioner  appealed. 
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PLAT. 


Gilliam  &  Gilliam,  for  plaintiff. 

John  L.  Bridgers  and  James  Pender,  for  defendant. 

Faircl(.th,  C.  J.  The  plaintiff  files  a  petition  against  the 
widow  and  children  to  sell,  for  assets,  a  tract  of  land  which  he 
alleges  belonged  to  his  intestate,  Staton  Cummings,  contain- 
ing 430  acres.  The  tract  is  irregular  in  shape,  and  is  de- 
scribed bv  well-defined  lines,  with  courses  and  distances.  The 
widow  in  her  answer  alleges  that  she  is  the  owner  of  200  acres 
of  said  land  by  virtue  of  a  deed  made  to  her  by  her  husband 
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for  a  valuable  consideration.  The  only  question  is  whether 
the  description  in  her  deed  is  definite  enough  to  convey  the 
title  to  said  200  acres.  The  descriptive  language  is  this: 
"A  certain  tract  of  land  situated  on  the  east  side  of  Staton 
Cummings'  tract,  he  now  resides  on,  to  contain  200  acres, 
and  adjoining  the  lands  of  D.  V.  Mercer,  W.  Y.  Webb,  and 
Staton  Cummings'  land  on  the  west  side."  It  was  admitted 
that  Staton  Cummings  owned  no  land  to  the  east  of  the  tract 
above  referred  to.  The  plaintiff  contends  that  the  description 
is  so  indefinite  that  no  title  passed,  and  that  the  200  acres 
can  not  be  located.  It  is  manifest  that  the  husband  intended 
to  convey  to  his  wife  200  acres  of  land  on  the  east  side  of 
his  tract  of  430  acres.  Of  course,  we  can  not  .observe  his  in- 
tention, unless  his  language  in  Xhe  deed  is  sufficient  to  carry 
the  title  as  he  intended.  His  Honor  held  that  the  widow  is 
the  owner  of  said  200  acres,  and  the  defendant  excepted  and 
appealed. 

Ordinarily  the  quantity  of  land  is  immaterial,  but  when 
the  boundary  line  is  uncertain,  as  in  this  case,  the  quantity 
becomes  an  important  and  material  element.  Clearly,  to  cut 
off  200  acres  "on  the  east  side  of  Staton  Cummings'  tract," 
etc.,  the  division  line  must  run  north  and  south.  On  the 
plat  filed  in  this  case,  it  appears  from  the  sixth  station  that 
a  line  due  south  is  drawn  to  a  point  in  the  south  boundary 
line  of  the  whole  tract,  and  the  surveyor  testifies  that  that 
line  cuts  off  exactly  200  acres  on  the  east  side,  and  that  no 
other  north  and  south  line  will  cut  off  exactly  200  acres.  The 
method  of  locating  this  south  and  nortJi  line  does  not  appear 
in  the  record,  but  the  fact  that  it  cuts  off  exactly  200  acres 
shows  that'' the  location  can  be  ascertained.  In  Stewart  v. 
Salmonds,  74  N.  (1,  518,  a  rude  way  of  establishing  the 
division  line  is  pointed  out,  in  a  case  involving  a  similar 
question.     This  case  has  been  approved  and  followed  in  War- 
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ren  v.  Mdkely,  85  N.  C,  12,  and  Cox  v.  Cox,  91  N.  C,  256. 
The  same  result  can  be  accomplished  by  the  rules  in  trigo- 
nometry and  the  logarithmic  system.  No  doubt,  competent 
and  practical  surveyors  have  other  convenient  modes  of  do- 
ing their  work  on  scientific  principles.  We  think,  therefore, 
that  his  Honor  properly  instructed  the  jury  that  the  defend- 
ant Anne  Cummings  was  the  owner  of  the  200  acres  de- 
scribed in  her  deed  from  her  husband. 
AflSrmed. 


MEBANE  V.  CAPBHART. 
(October  16.  1900.) 


Bastards — Evidence — Admissibility — Parent  and  Child. 

Upon  the  issue  of  paternity  under  act  1866,  it  is  competent  to 
show — 

(a)  That  the  alleged  father  did  not  have  access  for  more 
than  twelve  months  before  birth  of  child. 

(b)  Ihat  the  alleged  father  and  mother  separated  on  ac- 
count of  a  dispute  as  to  the  paternity  of  the  child. 

(c)  Admissions  of  mother  as  to  paternity  of  child. 

(d)  That  the  mother  was  Intimately  associated  with  a  man 
other  than  the  alleged  father  sometime  before  and  after 
the  begetting  of  the  child. 

Special  Proceeding  for  Partition  of  Land  by  Isaiah 
Mebane  and  others  against  Henrietta  Capehart  and  others, 
heard  by  Judge  0.  H.  Allen  and  a  jury,  at  Spring  Term, 
1900,  of  Bertie  Superior  Court.  From  judgment  for  de- 
fendant, plaintiff  appealed. 

The  contention  of  the  plaintiffs  (petitioners)  was  that 
thev  were  the  owners  in  fee  and  tenants  in  common  of  the 
land  as  the  children  of  a  slave,  Moses  Hoggard,  and  Zlyphia 
Hoggard,  also  a  slave ;  that  they  were  bom  of  a  slave  cohabi- 
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tation,  which  was  followed  by  a  marriage  after  the  war ;  and 
that  the  feme  defendant  was  not  born  of  such  cohabitation, 
but  was  the  child  of  Zylphia  by  another  person.  The  land 
was  the  property  of  Moses,  and  Zylphia  o^vned  no  interest 
in  it.  The  answer  shows  the  contention  of  defendants,  to- 
wit:  "The  defendants,  reserving  the  right  to  have  this  ac- 
tion dismissed  for  want  of  a  prosecution  bond,  say,  in  answer 
to  the  petition  [after  admitting  allegations  in  complaint,] 
that  section  8  of  complaint  [alleging  that  it  is  impossible  to 
divide  the  land  with  justice  to  the  tenants,  and  that  a  sale 
thereof  is  necessary]  is  untrue,  and  that  said  land,  nine  or 
more  years  ago,  was  surveyed  at  the  instance  of  plaintiffs  and 
defendants,  and  the  shares  of  both  plaintiffs  and  defendants 
allotted  to  them,  and  they  have  been  in  the  possession  of  their 
respective  shares  since  that  time;  the  plaintiff  Mebane  hav- 
ing cut  and  sold  the  timber  from  his  share,  which  was  wood- 
land, and  the  other  plaintiffs  cultivating  and  improving  their 
shares,  and  the  defendants  clearing  up,  fencing,  ditching,  and 
building  a  dwelling,  etc.,  on  the  part  allotted  by  parol  to 
the  defendant  Henrietta,  and  living  upon  and  cultivating  the 
same.  And  the  defendants  aver  that  it  is  to  the  interest  of 
the  tenants  in  common  owning  the  said  lands  that  the  same 
be  actually  partitioned,  and  by  way  of  equitable  and  affirma- 
tive relief  ask  that  the  same  be  actually  partitioned,  and  that, 
as  to  the  part  of  said  premises  heretofore  allotted  to  her  by 
parol,  the  commissioners  who  may  be  appointed  in  the  action 
for  said  purpose  be  required  in  such  partition  to  allot  the 
same  to  her,  and  in  so  doing  shall  not  take  into  consideration 
the  improvements  placed  thereon  by  the  defendants  since 
their  possession  of  the  same,"  Section  9  of  the  complaint 
alleges  that  Henrietta  Capohart  claims  to  be  an  heir-at-law  of 
Moses  Hoggard,  and  as  such  to  be  entitled  to  a  share  in  the 
land;  but  these  petitioners  deny  that  she  owns  any  interest 
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in  it,  and  aver  that  they  are  the  owners  of  the  land,  and  are 
tenants  in  common  in  the  following  proportion,  to-wit:  Isaac 
Mebane,  one-third;  Mary  E.  Holley,  one-third,  and  Sabray 
Holley,  one-third.  In  reply  to  this  section  of  the  complaint 
the  defendants  allege  that  Henrietta  does  claim  an  interest 
in  the  land,  to-wit:  one-fourth  thereof,  but  denies  that  the 
plaintiifs  are  the  owners  of  the  whole  thereof,  but,  on  the 
contrary,  aver  that  each  of  the  plaintiffs  own,  respectively, 
but  one-fourth  interest,  making  in  all  three-fourths  thereof, 
and  that  said  Henrietta  owns  the  remaining  one-fourth  share ; 
wherefore,  defendants  demand  that  the  premises  be  actually 
partitioned,  and  that  the  share  heretofore  allotted  to  her  by 
parol  be  allotted  as  her  share  thereof,  and  for  such  other  and 
further  relief,  etc. 

The  evidence  of  the  plaintiffs  was  as  follows : 
Isaac  Mebane:  "I  am  47  years  old.  My  father  was 
Moses  Hoggard,  and  my  mother  was  Zylphia  Hoggard.  Both 
dead.  Their  children  bom  to  them  in  slavery  were  Mary  E. 
Holley,  Isaac  Mebane  and  Sarah  Ann  Holley.  Zylphia  had 
another  child — Henrietta,  the  defendant.  When  she  was 
born  my  father  was  hired  out  in  Martin  County 
and  was  gone  the  whole  of  that  year.  He  left 
home  in  January,  and  did  not  return  until  Christmas  follow- 
ing, and  Henrietta  was  born  the  February  after  that.  He 
had  been  gone  twelve  months  before  Christmas. '*  The  plain- 
tiffs here  offered  to  prove  that  when  Moses  came  home  that 
Christmas,  having  been  absent  a  year,  he  found  Zylphia 
heavy  with  child,  pregnant,  and  that  he  on  that  accoimt  sep- 
arated from  her,  and  lived  apart  from  her  several  years  before 
they  made  up.  This  was  objected  to  by  defendants.  Ob- 
jection sustained,  and  defendants  excepted.  The  plaintiffs 
here  offered  to  show  what  was  the  neighborhood  report  as  to 
the  paternity  of  Henrietta  Capehart.     The  defendants  ob- 
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jectdd.  Objection  sustained,  and  plaintifiFs  excepted.  Plain- 
tiffs then  offered  to  show  that  she  was  not  regarded  and 
treated  by  the  neighbors  and  her  race  as  the  child  of  Moses. 
Objected  to  by  defendants.  Objection  sustained.  Plaintiffs 
excepted.  The  plaintiffs  then  offered  to  show  declarations 
made  by  Zylphia,  the  mother  of  Henrietta,  to  the  effect  that 
Moses  was  not  the  father  of  Henrietta,  but  that  Bennett  Mor- 
ris was  her  father.  Objected  to  by  defendants.  Objection 
sustained.  Plaintiffs  excepted.  Isaac  Mebane  also  testified 
that  his  father  did  not  come  home  at  all,  or  see  his  mother,  for 
twelve  months  just  prior  to  Henrietta's  birth.  "We  had  a 
land  division,  and  no  part  was  allotted  to  Henrietta.  One 
share  was  allotted  to  my  mother  as  her  dower."  It  was  also 
attempted  by  plaintiffs  to  show  that  after  the  war,  when  they 
had  gone  before  a  Justice  of  the  Peace,  and  acknowledged 
themselves  man  and  wife,  Moses  and  Zylphia  had  repeated 
quarrels  as  to  the  paternity  of  Henrietta.  Defendants  ob- 
jected.    Objection  sustained.     Plaintiffs  excepted. 

Mary  HoUey  testified:  "I  am  62  years  old.  My  father 
was  Moses  Hoggard,  and  my  mother  Zylphia.  I  know  when 
Henrietta  was  bom.  The  year  before  her  birth  Moses  was  in 
Martin  County.  He  stayed  away  all  the  year,  and  did  not 
come  home.  ^Vhen  he  got  home,  having  been  gone  a  year,  he 
found  mother  pregnant."  Plaintiffs  offered  to  show  by  this 
witness  the  disturbance  between  Moses  and  Zylphia  as  to  the 
paternity  of  Henrietta  as  above.  Objection  bv  defendants. 
Objection  sustained,  and  plaintiffs  excepted.  Plaintiffs  of- 
fered to  show  that  nine  months  prior  to  birth  of  Henrietta, 
and  at  a  time  when  Moses  was  in  Martin  County,  thirty  miles 
away,  Bennett  Morris  was  a  constant  visitor  at  Zylphia's 
house.  Objected  to  by  defendants.  Objection  sustained, 
and  plaintiffs  excepted.  It  was  proposed  to  show  that  after 
Henrietta  was  bom  Morris  brought  presents  there  for  her. 
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Objected  to  by  defendants.  Objection  sustained,  and  plain- 
tiffs excepted.  It  was  proved  that  Henrietta  went  over  in 
another  county,  and  lived  with  Bennett  Morris  several  years. 
It  was  also  proposed  to  show  by  this  witness  that  Zylphia 
denied  that  Moses  was  the  father  of  Henrietta.  Objected  to 
by  defendants.  Objection  sustained.  Plaintiffs  excepted. 
It  was  also  proposed  to  show  by  this  witness  that  Moses 
treated  Henrietta  different  from  his  children,  and  that  he 
denied  he  was  her  father.  Objected  to  by  defendants.  Ob- 
jection sustained,  and  plaintiffs  excepted.  Plaintiffs  intro- 
duced one  Darvey  Overton,  who  was  not  kin  to  either  Moses 
or  Zylphia,  and  proposed  to  show  by  him  that  he  had  heard 
both  Moses  and  Zylphia  say  that  Moses  was  not  the  father  of 
Henrietta;  that  Moses  treated  her  different  from  the  other 
children ;  that  he  and  his  wife  were  constantly  at  war  on  the 
paternity  of  Henrietta;  and  that  Zylphia  had  exclusive  con- 
trol of  Henrietta,  and  hired  her  out,  and  received  her  wages — 
to  all  of  which  the  defendant  objected.  Objection  sustained, 
and  plaintiffs  excepted.  The  defendants  introduced  no  evi- 
dence. Plaintiffs  asked  the  Court  to  instruct  the  jury  as  fol- 
lows :  *'Tf  the  jury  believe  the  evidence,  they  will  answer, 
*Xo.'  "  l)ecline<l,  and  the  plaintiffs  excepted.  ^*That  the 
presumption  of  legitimacy  arising  when  children  are  born  of 
a  marriage  does  not  arise  in  the  case  of  slaves,  and  there  is  no 
presumption  of  legitimacy  coming  from  slave  cohabitation." 
This  was  refused,  and  the  Court  charged  the  jury  that  when 
it  is  shown  or  admitt-ed  that  Moses  and  Zylphia,  colored  peo- 
ple, lived  together  as  man  and  wife  prior  to  lvS66,  and  that 
they  were  married  under  the  act  providing  for  the  marriage 
of  colored  people  living  together  prior  thereto,  and  that  Hen- 
rietta was  lx)rn  while  they  so  lived  as  man  and  wife,  she  is 
presumed  to  be  their  child,  and  the  burden  is  on  the  plain- 
tiffs to  show  that  she  is  an  illegitimate  child,  that  they  must 
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show  that  while  they  so  lived  as  man  and  wife  it  was  impwh 
aible  for  him  to  have  been  the  father.  To  this  the  plaintiffs 
excepted.  After  the  jury  retired,  the  plaintiffs  moved  for 
judgment  for  want  of  a  properly  verified  answer.  This  was 
refused,  and  defendants  permitted  to  properly  verify  answer. 
To  this  the  plaintiffs  excepted.  The  issue  was,  is  defendant 
Henrietta  Capehart  the  child  of  Moses  Hoggard  and  Zylphia 
Hoggard  ?  The  jury  answered  "Yes."  Plaintiffs  moved  for 
a  new  trial  on  the  ground  that  the  Court  erred  in  excluding 
evidence  as  set  out  above,  and  in  declining  to  charge  as  re- 
quested, and  in  giving  the  charge  excepted  to.  The  plaintiffs 
appealed  from  the  judgment  rendered. 

• 

Francis  D,  Winston,  for  plaintiffs. 
R.  B.  Peebles,  for  defendants. 

FuKCHES,  J.  (after  stating  the  facts).  This  is  a  proceed- 
ing to  partition  land  among  the  heirs-at-law  of  Moses  Hog- 
gard. It  is  admitted  that  the  plaintiffs  are  heirs  of  the  said 
Moses,  but  they  deny  that  the  defendant  Henrietta  Cape- 
hart  is  the  child  and  heir-at-law  of  the  said  Moses.  The  said 
Moses  was  a  slave,  and  had  a  woman  named  Zylphia,  who  waa 
also  a  slave,  for  his  wife.  After  their  emancipation  they 
were  married  under  the  provisions  of  the  act  of  1866.  The 
plaintiffs  and  the  defendant  were  all  children  of  Zylphia, 
and  were  all  born  during  the  time  Moses  claimed  Zylphia  as 
his  wife.  But  the  plaintiffs  allege  that  Moses  was  hired  out 
in  Martin  County,  some  thirty  miles  from  where  Zylphia 
lived,  the  year  before  the  defendant  was  born  in  February, 
and  had  not  been  home  during  the  year  preceding  her  birth, 
and  was  not  her  father,  but  a  colored  man  named  Ben  Morris 
was.  For  the  purpose  of  proving  that  Moses  was  not  the 
defendant's  father,  the  plaintiffs  offered  evidence  to  prove 
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that  Moses  was  hired  out  as  stated  above ;  and  in  addition  to 
thi&  evidence  they  offered  to  show  that  when  Moses  came  home 
at  Christmas,  before  the  defendant  was  bom,  he  found  Zyl- 
phia  heavy  with  child,  and  that  he  left  her,  and  they  did  not 
live  together  as  husband  and  wife  for  two  or  three  years.  But 
they  "made  up"  their  troubles,  and  again  lived  together  as 
man  and  wife,  and  were  so  living  when  they  were  emanci- 
pated. The  plaintiffs  also  offered  evidence  to  prove  that 
Moses  and  Zylphia  quarreled  about  the  paternity  of  the  de- 
defendant,  in  which  Moses  alleged  that  he  was  not  the  father 
of  the  defendant,  and  Zylphia  admitted  that  he  was  not,  but 
stated  that  Ben  Morris  was  her  father.  The  plaintiffs  also 
proposed  to  show  by  evidence  that  Ben  Morris  was  a  fre- 
quent visitor  of  Zylphia  during  the  absence  of  Moses,  and 
made  presents  to  the  defendant  in  recognition  of  his  pater- 
nity, as  the  plaintiffs  allege.  But  all  this  evidence  was  ob- 
jected to  by  the  defendants,  and  excluded  by  the  Court,  and 
in  this  there  was  error.  It  seems  to  us  that  the  cases  of  Er- 
win  V.  Bailey,  123  N.  C,  628,  and  Woodard  v.  Blue,  107 
N.  C,  407,  fully  sustain  our  ruling,  and  show  that  this  evi- 
dence excluded  by  the  Court  should  have  been  admitted ;  and 
the  whole  matters  involved  in  these  exceptions  have  been  so 
fully  discussed  in  these  cases  that  we  do  not  feel  called  upon 
to  repeat  the  argument  in  this  case.  There  was  error  in  ex- 
cluding this  evidence,  for  which  the  plaintiffs  are  entitled  t© 
a  new  trial. 
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WILLIAMS  V.  BROWN. 
(October  16,  1900.) 

1.  Injunction — Foreclosure  of  Mortgage. 

A  mortgagee  may  not  be  restrained  by  injunction  from  threat- 
ening to  foreclose  a  mortgage. 

f.  Injunction — Assignment — Mortgages, 

Mortgagee  may  not  be  restrained  from  foreclosing  a  mortgage 
because  he  refused  to  assign  the  mortgage  to  a  friend  of 
mortgagor. 

S.  Mortgages — Assignment. 

The  assignee  of  a  mortgage  may  sell  though  the  assignment  is 
not  registered. 

Application  for  Injunction  by  M.  M.  Williams  against 
H.  A.  Bro^vn  and  others,  heard  by  Judge  H,  R.  Starbuck,  at 
Spring  Term,  1900,  of  Craven  Superior  Court.  From  re- 
fusal to  grant  injunction,  the  plaintiff  appealed. 

W.  D.  Mclver,  for  plaintiff. 
No  counsel  contra, 

EuRCHES,  J.  This  is  an  action  in  which  the  plaintiff 
asks  to  have  the  defendant  enjoined  from  foreclosing  a  mort- 
gage to  secure  a  debt  of  $78,  and  to  restrain  the  defendant 
from  threatening  to  enjoin  him  from  selling  timber  off  the 
mortgaged  land.  The  plaintiff  alleges  two  grounds  upon 
which  he  puts  his  right  to  this  injunction.  The  first  is  that 
the  defendant  is  the  assignee  of  the  mortgage,  but  the  as- 
signment has  not  been  registered;  and  the  other  is  that  de- 
fendant threatents  to  stop  him  from  selling  timber  off  the 
mortgaged  premises  unless  he  will  pay  both  the  mortgaged 
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debt  and  also  a  docketed  judgment  which  defendant  holds 
on  plaintiif ;  that  he  is  unable  to  pay  either  unless  the  defend- 
ant will  let  him  sell  timber  oflF  the  mortgaged  land ;  that,  if  the 
defendant  will  let  him  do  this,  he  can  sell  the  growing  tim- 
ber on  said  land  for  $80,  and  pay  off  the  mortgage  debt ;  that 
he  has  proposed  to  the  defendant  that  if  he  will  assign  the 
mortgage  debt  to  a  friend  of  his,  and  agree  not  to  interfere 
with  his  selling  the  timber  off  said  land,  said  friend  will 
pay  him  the  amount  of  the  mortgage  debt,  but  the  defendant 
refuses  to  do  this.  The  amount  of  the  docketed  judgment  is 
not  stated,  and  it  was  admitted  on  the  hearing  by  the  plain- 
tiff on  the  trial  below,  and  so  appears  on  the  transcript  of 
record,  that  the  assignment  of  said  mortgage  to  defendant  was 
in  writing,  and  conveyed  the  legal  title  to  the  defendant.  It 
is  also  stated  that  plaintiff's  land  was  not  worth  more  than 
$1,000,  and  he  claimed  a  homestead  thereon.  Upon  this 
state  of  facts  we  are  unable  to  see  the  plaintiff's  right  to  the 
injunction  prayed  for.  Of  course,  the  plaintiff  has  the  right 
to  pay  the  defendant  the  mortgage  debt,  and  thereby  discharge 
the  mortgage  lien  on  the  land.  This  he  does  not  offer  to 
do,  but  asks  the  Court  to  enjoin  the  defendant  from  foreclos- 
ing his  mortgage  because  he  will  not  agree  to  assign  it  to  a 
friend  of  the  plaintiff.  This  the  Court  can  not  do.  The 
plaintiff's  other  ground  is  equally  untenable.  The  Court 
can  not  enjoin  the  defendant  from  talking,  nor  from  threat- 
ening to  enjoin  the  plaintiff.  This  would  be  to  enjoin  the 
defendant  from  enjoining  the  plaintiff,  and  we  think  this 
would  be  carrying  the  injunction  business  a  little  too  far. 
The  attention  of  the  Court  was  called  to  the  case  of  Jones  v, 
Brition,  102  N.  C,  166.  The  facts  in  the  case  before  us  do 
not  make  it  necessary  to  review  that  case ;  but  it  will  be  ob- 
served that  Jones  v,  Britton  was  by  a  divided  Court,  there 
being  two  dissenting  opinions  filed,  while  Judge  Shepherd 
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filed  a  concurring  opinion,  which  must  be  given  the  weight 
of  the  opinion  of  the  Court,  as  he  held  the  balance  of  power ; 
Chief  Justice  Smith  agreeing  with  Justice  Merrimon,  who 
wrote  the  leading  opinion,  and  Justices  Avery  and  Davis  dis- 
senting from  the  opinion  of  JusticeMerrimon,  concurred  in 
by  Chief  Justice  Smith,  Therefore  that  case  could  not  be 
considered  as  authority  further  than  the  rule  laid  down  in  the 
concurring  opinion  of  Justice  Shepherd.  We  feel  justified 
in  saying  this  much,  as  that  case  was  cited  on  the  argument, 
but  we  do  not  think  we  would  be  justified  in  saying  more 
than  this  in  considering  this  appeal. 
The  judgment  is  affirmed. 


GAMMON  V.  JOHNSON. 
(RoYSTER,  Intervener.) 

(October  16,  1900.) 

1.  Mortgages — Assignee — Rents  and  Profits, 

The  assignee  of  a  mortgagee,  in  possession,  is  chargeable  with 
rents  and  profits. 

2.  Mortgages — Burden  of  Proof, 

A  mortgagee  in  possession  is  presumed  to  have  entered  as  mort- 


3.  Usage — Evidence — Custom, 

Custom  is  inadmissible  where  there  is  direct  evidence  that  It 
was  not  observed  in  the  transaction  in  question. 

Civil  Action  by  G.  K.  Grammon  against  J.  W.  Johnson 
and  wife  Indiana  Johnson,  and  W.  H.  Johnson,  to  fore- 
close a  mortgage,  in  which  F.  S.  Royster,  administrator  of 
O.  C.  Farrar,  a  judgment  creditor,  intervened,  heard  by 
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Judge  H.  R.  Starhuck  and  a  jury,  at  Spring  Term,  1900,  of 
Edgecombe  Superior  Court.  From  judgment  for  plaintiff, 
intervener  appealed. 

J,  jB.  Oaskill  and  John  L.  BHdgers,  for  plaintifiF. 
O,  M.  T,  Fountain,  for  intervener. 

FuECHES,  J.  In  1887  the  defendant,  Johnson,  borrowed 
$1,350  from  Sherrod  &  Bro.,  for  which  he  executed  his  note, 
and  also  a  mortgage  or  deed  in  trust  on  the  land  described  in 
the  complaint,  to  secure  the  payment  of  said  note.  Only 
$450  had  been  paid  on  said  note  when  the  plaintiff,  on  the 
5th  day  of  April,  1899,  became  the  purchaser  and  assignee 
of  said  note,  and  on  the  same  day  commenced  this  action 
for  a  foreclosure  and  sale  of  said  land ;  and  at  Spring  Term 
of  said  Court,  no  answer  being  filed,  by  consent  of  defend- 
ant the  plaintiff  recovered  judgment  for  the  sum  of  $2,- 
282.62,  and  also  had  a  decree  of  foreclosure  and  order  of  sale. 
A  commissioner  was  appointed,  and  the  land  sold  on  the  4th 
day  of  September,  1899,  when  the  plaintiff  became  the  pur- 
chaser at  the  price  of  $2,700.  On  the  19th  of  October,  1891, 
O.  C.  Farrar  recovered  a  judgment  against  said  Johnson  for 
the  sum  of  $2,183.92,  which  remains  unpaid,  and  is  a  lien  on 
said  land,  subject  to  the  mortgage  made  to  secure  the  Sherrod 
debt;  that  said  Farrar  is  dead,  and  the  intervener,  F.  S. 
Royster,  is  his  administrator,  and  at  October  Term,  and  be- 
fore said  sale  had  been  confirmed,  by  leave  of  Court  became  a 
party  to  said  action,  and  filed  his  petition.  In  his  said  peti- 
tion he  alleges  that  after  the  plaintiff  purchased  and  became 
assignee  of  the  mortgage  debt  of  Sherrod  &  Bro.,  and  thereby 
became,  in  effect,  the  mortgagee,  he  took  possession  of  said 
land,  cut  and  sold  timber  therefrom,  and  worked  a  part 
thereof  in  cotton ;  and  said  intervener  asks  that  the  value  of 
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said  timber  and  the  rental  value  of  the  crop  of  cotton  be  ap- 
plied on  the  mortgage  debt,  and  that  he  have  the  residue  of 
the  purchase  paid  for  said  land,  after  paying  the  mortgage 
debt,  reduced  by  the  value  of  the  timber  cut  by  plaintiff,  and 
the  rental  value  of  the  cotton.  On  the  trial  it  was  admitted 
that  the  plaintiff  cut  timber  on  said  land  in  April,  1899, 
which  the  jury  find  to  be  worth  $34;  and  the  plaintiff  ad- 
mitted that  he  cultivated  a  two-horse  crop  of  cotton  on  said 
land  in  the  year  1899,  and  it  was  agreed  that  the  rental  value 
of  the  cotton  was  $140.  But  plaintiff  says  that  the  inter- 
vener has  failed  to  show  that  he  entered  upon  said  land  after 
the  date  of  the  assignment  of  the  mortgage  on  the  6th  of 
April,  1899,  and  in  fact  he  alleges  that  the  intervener  intro- 
duced no  evidence  upon  this  point,  while  plaintiff  says  that 
the  witness,  Corbett,  testified  that  the  custom  was  to  com- 
mence preparing  for  a  crop  early  in  the  year,  and  that  some 
persons  commenced  in  the  latter  part  of  the  old  year.  But 
the  same  witness  (Corbett)  also  testified  that  he  (witness) 
rented  some  of  this  land  from  the  plaintiff  in  March  or 
April,  1899.  So  it  would  seem  that,  if  there  was  any  such 
custom  as  testified  to,  he  and  the  plaintiff  did  not  observe 
this  custom,  and  it  seems  that  no  such  custom  prevailed  with 
the  plaintiff ;  and  this  evidence  should  not,  as  it  seems  from 
the  charge  of  the  Court  it  did,  influence  him  in  the  trial* 

The  Court  charged  the  jury,  in  substance,  that  the  value  of 
the  timber  cut  by  the  plaintiff  should  be  credited  on  the 
mortgage  debt.  He  also  charged  the  jury — correctly  as  we 
think,  and  as  was  admitted  by  counsel  for  plaintiff, — that  the 
plaintiff,  after  the  assignment  of  the  mortgage,  sustained  the 
relation  of  mortgagee  to  the  mortgagor,  and  the  general  rule 
was  that  the  rents  and  profits  in  the  hands  of  a  mortgagee  in 
possession  should  be  applied  to  the  mortgage  debt.  And  he 
further  charged  that  the  rule  was  that  a  mortgagee  in  posses- 
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sion  of  the  mortgaged  premises  was  presumed  to  have  entered 
as  mortgagee.  The  charge  so  far  was  correct.  But  he  further 
charged  that  there  was  no  evidence  showing  wh<'ther  the  plain- 
tiff entered  before  or  after  he  became  the  owner  of  the  mort- 
gage; that,  if  he  entered  before,  he  would  not  be  liable  for 
the  rent  cotton,  and  the  burden  was  on  the  intervener  to  show 
thiA  he  entered  after  the  purchase  and  assignment  of  the 
mortgage ;  and  instructed  the  jury  to  answer  this  issue  "No," 
that  the  plaintiff  was  not  liable  for  the  rent  cotton.  In  this 
ins!  motion  there  is  error.  The  presumption  being  that  the 
plaintiff  entered  as  mortgagee,  the  burden  was  upon  him  to 
i'ebut  the  presumption,  and  to  show  that  he  did  not  so  enter, 
if  8  uch  were  the  fact ;  and  it  is  singular  that  the  Court,  after  it 
had  stated  the  rule  correctly,  should  have  fallen  into  this 
error,  for  which  a  new  trial  must  be  granted. 
Error.     New  trial. 
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VALENTINE  v.  BRITTON. 
(October  16.  1900.) 


1.  Jvdgment — Index. 

"J.  Mizeir'  or  "Jo  Mizell"  is  a  sufficient  crofis-indexing  for  a 
Judgment  against  "Josiah  Mizell." 

3    Jitdgment — Cross-Index — Lien. 

One  oross-index  is  insufficient  for  two  judgments,  though  they 
appear  on  the  same  page  and  include  the  same  parties,  and 
only  the  first  judgment  on  the  page  will  constitute  a  Hen. 

3.  Administrators — Executors — Misapplication  of  Funds. 

An  administrator  is  personally  liable  for  misapplication  of 
funds. 

*1.  Costs — Administrator. 

An  administrator  should  be  taxed  with  the  costs  of  a  suit  sub- 
jecting him  to  liability  for  misapplication  of  funds. 

5 .  Notice — A  dvertisement . 

Plaintiff  need  not  show  that  he  presented  his  claim  if  admin- 
istrator fails  to  ayer  or  prove  that  he  had  given  notice  to 
creditors. 

Faircloth,  C.  J.,  concurs  in  result  only. 

Civil  Action  by  E.  H.  Valentine  and  W.  E.  White,  ad- 
ministrators of  D.  A.  Valentine,  deceased,  against  D.  W. 
lU'itton,  administrator  of  Josiah  Mizell,  deceased,  heard  by 
^iidge  U.  R.  Starhuclc,  at  February  Term,  1900,  of  Bebtle 
SajHTJor  Court.  It  was  agreed  that  a  jury  trial  be  waiv^oJ 
and  that  the  Judge  render  judgment  upon  inspection  of  the 
record  introduced  in  evidence,  to-wit,  the  judgment  docket 
mnd  the  cross-index  to  judgments,  pleadings,  etc.  From  judg- 
ment for  plaintiffs,  the  defendant  appealed. 
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Francis  D.  Winston,  St.  Leon  Scull  and  B.  B.  Winbome, 
for  plaintiffs. 

Martin  &  Peebles,  for  defendants. 

Claek,  J.  Rnffin  ?T.  White,  on  the  25th  day  of  May, 
1886,  obtained  a  judgment  in  Bertie  Superior  Court 
against  T.  W.  Brown,  John  Wilson,  and  Josiah  Mizell,  and 
on  the  same  day,  and  in  the  same  Court,  he  obtained  another 
judgment  against  C.  J.  Morris  and  Josiah  Mizell.  Both 
these  judgments  were  docketed  in  the  above  order  in  Book 
B,  p.  163,  and  indexed.  On  the  cross-index,  however,  the 
only  entry  containing  Mizell's  name  is  one  entry,  "J.  Mizell 
et  als.,  defendants.  R.  M.  White,  plaintiff.  Judg.  Docket 
Book  B,  p.  163."  Subsequently  the  plaintiffs,  administra- 
tors of  Valentine,  obtained  a  judgment  against  Josiah  Mizell 
and  another,  which  was  docketed  in  the  Superior  Court  of 
Bebtie,  July  9,  1892,  and  properly  indexed  and  cross-in- 
dexed. The  answer  admits  as  to  the  two  White  judgments 
that  "the  first  one  docketed  was  indexed  and  cross-indexed," 
and  has  been  duly  satisfied.  The  defendant's  contention, 
however,  is  that  the  one  cross-index  above  set  forth,  "J.  Mizell 
et  als.,  defendants,"  etc.,  by  referring  to  Book  B,  p.  163,  ia 
sufficient  cross-indexing  as  to  both  judgments  on  that  page, 
and  that,  if  it  is  not,  it  would  be  as  much  a  reference  to  the 
second  judgment  as  to  the  first.  We  concur  with  the  defend- 
ant, as  was  also  held  by  the  Court  below,  that  "J.  Mizell,"  or 
"Jo.  Mizell,"  was  a  sufficient  cross-indexing  for  a  judgment 
against  "Josiah  Mizell;"  but  we  further  concur  with  his 
Honor  that  where  two  judgments,  taken  by  the  same  plaintiff, 
are  docketed  against  the  same  defendant,  and  only  one  i& 
cross-indexed  against  that  defendant,  it  is  in  law  a  cross-in- 
dexing of  the  judgment  first  entered  on  the  judgment  docket. 
Anyone  turning  to  the  page  on  the  docket  referred  to  in  the- 
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cross-index  (Book  B,  p.  163,)  and  finding  the  described  judg- 
ment against  Jo.  Mizell  canceled,  could  not  be  expected  to- 
look  further  on  same  page  for  another  judgment  against  him. 
The  second  judgment  not  having  been  cross-indexed  (for 
only  one  judgment.  White  against  Mizell,  was  cross-indexed), 
it  was  not  a  lien  upon  the  realty  of  Mizell.  Code,  sec.  118  j 
Eahn  v.  Mosely,  119  !N.  C,  73 ;  Dewey  v.  Sugg,  109  N.  C.,. 
328;  Holman  v.  Miller,  103  N.  C,  118.  The  defendant,  ad- 
ministrator of  Mizell,  who  sold  the  land  to  make  assets,  erred 
in  applying  any  part  of  the  proceeds  to  such  judgment  in 
preference  to  the  judgment  of  the  plaintiff,  which  was  duly 
docketed,  indexed,  and  cross-indexed,  and  which  was  there- 
fore a  valid  lien  upon  the  realty. 

The  administrator  was  properly  taxed  with  the  costs.  It 
is  a  proceeding  to  subject  him  to  liability  for  misapplication 
of  the  funds,  and  not  to  recover  a  debt  out  of  the  estate^ 
against  which  the  plaintiff  already  had  a  judgment,  and 
hence  section  1429  of  The  Code  does  not  apply.  Section 
1459  applies  to  cases  where  the  administrator  unreasonably 
denies  a  claim  tiled  under  Code,  sec.  1448.  Hence,  also,  the 
exception  as  to  the  administrator's  commissions  needs  not  to 
be  considered.  Besidfes,  the  record  shows  that,  after  paying 
the  plaintiff's  judgment,  there  is  a  sufficiency  in  hand  for 
that  purpose. 

The  exception  that  it  is  not  shown  that  the  plaintiff  ever 
presented  his  claim  will  not  avail,  as  it  is  neither  averred 
nor  proved  that  the  defendant  had  given  the  notice  required 
by  Code,  sec.  1421.     Love  v.  Ingram,  104  N.  C,  600. 

No  error. 

Faircloth,  C.  J.,  concurs  in  result  only. 
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WILLIFORD  V.  WILLIAMS. 
(October  16.  1900.) 

Trespass — Burden  of  Proof — Cutting  Timber. 

Where  defendant  admits  cutting  timber  but  claims  the  rlgbt 
under  contract  with  plaintiff,  who  denies  selling  timber  on 
entire  tract,  burden  is  on  defendant  to  show  the  right  to  cut 
timber  on  the  disputed  part. 

Civil  Action  by  J.  B.  Williford  and  another  against  J.  C. 
Williams,  heard  by  Judge  H.  R.  Starhuck  and  a  jury,  at 
Spring  Term,  1900^  of  Bertie  Superior  Court.  From  judg- 
ment for  defendant,  plaintiffs  appealed. 

Martin  &  Peebles,  for  plaintiffs. 
Francis  D.  Winston,  for  defendants. 

Montgomery,  J.  The  plaintiffs,  in  their  complaint,  al- 
lege that  the  defendant  trespassed  upon  their  lands,  and  cut 
and  removed  valuable  timber  trees  therefrom,  and  was  still 
trespassing  and  cutting  timber.  The  purpose  of  the  action 
was  to  recover  damages  for  the  trespass,  including  the  value 
of  the  timber  cut,  and  for  an  injunction  to  restrain  the  de- 
fendant from  further  trespass.  The  defendant,  in  his 
answer,  admits  that  the  title  to  the  land  is  in  the  plaintiff, 
J.  B.  Williford,  and  Sarah  E.  Askew,  the  wife  of  the  other 
plaintiff,  A.  J.  Askew;  but  he  avers  that  he  had  a  contract 
with  the  plaintiffs  under  the  terms  of  which  he  became  the 
purchaser  from  the  plaintiff's  of  the  right  for  the  term  of  a 
year  to  cut  the  standing  timber  on  the  tract  of  land,  and  that 
his  entry  and  cutting  the  timber  were  not  unlawful,  but 
rightful,  under  the  contract.  The  plaintiffs,  in  their  replica- 
tion, denied  that  they  had  made  a  contract  with  the  defendant 
by  which  they  sold  to  him  the  timber  on  the  entire  tract  of 
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land,  as  was  alleged  in  the  answer ;  but  they  admitted  that  the 
plaintiffs,  Williford  and  A.  J.  Askew,  sold  to  the  defendant 
the  timber  left  on  a  certain  portion  of  the  land,  to-wit,  that 
part  which  had  been  cut  over  by  Hoggard  and  Daniel.  From 
the  statement  of  case  on  appeal  the  only  exception  made  by 
the  plaintiffs  (appellants)  was  one  to  the  instruction  of  his 
Honor  that  the  burden  was  on  the  plaintiffs  by  preponderance 
of  evidence  to  establish  their  contention  as  to  the  contract, 
to-wit,  that  the  timber  to  be  cut  was  that  part  which  had  been 
cut  over  by  Hoggard  and  Daniel.  The  contract  was  a  verbal 
one,  but  in  the  pleadings  the  plaintiffs  did  not  set  up  as  a 
defence  the  statute  requiring  such  a  contract  to  be  in  writing. 
The  plaintiffs  introduced  testimony  tending  to  show  that  their 
contract  with  the  defendant  embraced  only  that  part  of  the 
timber  on  the  Heart's  Delight  tract,  which  had  been  cut  over 
by  Hoggard  and  Daniel;  and  the  defendant  introduced  evi- 
dence tending  to  show  that  the  contract  embraced  the  timber 
on  the  entire  Heart's  Delight  tract.  We  are  of  the  opinion 
that  there  was  error  in  the  ruling  of  his  Honor.  If  the  plain- 
tiffs, in  their  replication,  had  denied  absolutely  the  state- 
ments made  and  set  up  as  a  counter-claim  in  the  answer,  cer- 
tainly the  defendant  would  have  had  the  burden  of  proving 
the  contract  which  he  set  up  in  the  answer,  he  having  ad- 
mitted that  he  had  cut  timber  on  the  plaintiff's  land,  and  car- 
ried it  off.  The  fact  that  in  the  replication  the  plaintiffs  ad- 
mitted the  defendant's  right  to  cut  timber  off  a  part  of  the 
land  did  not  relieve  the  defendant  of  proving  by  a  preponder- 
ance of  evidence  the  right  to  cut  timber  from  the  disputed 
portion.  The  case  is  analagous  to  one  of  a  suit  upon  a  note 
or  bond,  where  the  execution  of  the  instrument  had  been  ad- 
mitted, and  payment  of  the  whole  averred  to  have  been  made, 
and  the  plaintiff  replied,  denying  the  answer,  but  admitting 
part  payment.     The  burden  would  be  on  the  defendant  to 
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show  by  a  preponderance  of  evidence  that  he  had  paid  the 
whole  debt ;  that  is,  the  balance  not  admitted  by  the  plaintiff 
to  have  been  paid. 
Error. 


BDWARDS  V.  SUPERVISORS  OF  PUBLIC  ROADS  OP  MANNING 

TOWNSHIP. 

(October  16,  1900.) 

Highways — Ohstru^tion — Fences — Injunction. 

Under  Acts  1899,  chap.  437,  fence  commissioners  are  proper  par- 
ties to  maintain  injunction  against  a  board  of  road  super- 
visors to  prevent  removal  of  gates  across  a  highway  erected 
in  pursuance  of  such  act,  and  a  restraining  order  enjoining 
the  road  supervisors  from  removing  such  gates  should  have 
been  continued  to  the  hearing. 

Suit  by  William  Edwards  and  others,  Fence  Commission- 
-ers,  against  the  Board  of  Supervisors  of  Public  Koads  of 
Manning  Township.  From  an  order  vacating  a  restraining 
order,  heard  and  allowed  by  Judge  E.  W.  Timberlake,  at 
Chambers,  at  Louisburg,  July  7,  1900,  the  plaintiffs  ap- 
pealed. 

F.  8.  Spruill,  for  plaintiffs. 
W,  M.  Person,  for  defendants. 

Clabk,  J.  By  chapter  437,  acts  1  99,  certain  territory 
in  Nash  County  was  placed  in  stock-law  territory,  and  the 
plaintiffs  were  subsequently  appointed,  under  the  authority 
of  said  act,  Fence  Conmiissioners.  Section  5  provides  that 
said  Fence  Commissioners  shall  have  all  the  powers  of  Fence 
Commissioners  "in  any  other  fence-law  territory"  in  this 
State.     Section  3  provides  that  chapter  20,  volume  2  of  The 
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Code  shall  apply  to  the  territory  herein  described.  Code, 
«ec.  2821,  which  is  in  said  chapter  20,  authorizes  any  per- 
sons owning  land  adjoining  stock-law  territory  to  have  their 
lands  taken  within  the  same.  Under  this  authority,  certain 
land-owners  adjoining  the  territory  described  had  their  lands 
taken  within  the  stock-law  fence,  and  gates  were  erected 
across  the  roads  where  their  outside  boundaries  came,  in- 
stead of  where  the  boundaries  of  the  territory  described  in 
the  act  would  have  crossed.  In  this  there  was  nothing  not 
authorized  by  law.  The  defendants,  the  Township  Board  of 
Supervisors  of  Public  Roads,  made  an  order  to  remove  the 
gates,  whereupon  the  plaintiflFs  obtained  a  restraining  order 
against  such  action  upon  a  complaint  setting  forth  the  above 
facts,  and  the  irreparable  injury  to  crops  in  the  stock-law  ter- 
ritory if  such  gates  should  be  taken  down,  sustaining  the 
«ame  by  affidavits  of  the  adjacent  land -owners  who  have  been 
taken  into  the  stock-law  territory.  The  defendants  can  not 
rely  upon  Code,  sec.  2068,  which  requires  license  to  be  ol> 
tained  to  erect  gates  across  a  public  road,  because,  by  chapter 
T7,  acts  1885,  that  section  does  not  apply  to  stock-law  terri- 
tory. We  think  the  duties  of  the  Fence  Commissioners,  as 
quasi  trustees,  authorized  them  to  maintain  this  action  against 
the  tearing  down  of  the  gates  erected  by  them.  Doubtless 
they  were  further  competent  by  being  land-owners  within  the 
ttock-law  inclosure.  The  restraining  order  should  have  been 
continued  to  the  hearing. 
Error. 
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CANTWELrL  v.  BOYKIN. 
(October  16,  1900.) 

Oaming — Futures — Sufficiency  of  Evidence. 

Evidence  in  this  case  held  sufficient  to  go  to  jury  on  question 
whether  a  contract  was  within  Acts  1899,  chap.  221,  pro- 
hibiting dealing  in  "futures.' 


»> 


Civil  Action  by  W.  L.  Cantwell  against  W.  J.  Boykin^ 
heard  by  Judge  /.  W.  Bowman,  at  February  Term,  1900,  of 
Wilson  Superior  Court.  From  a  juderment  for  defendant^ 
the  plaintiff  appealed. 

A  jury  was  empannelled  and  the  following  issue  was  sub- 
mitted : 

Is  the  defendant  indebted  to  the  plaintiff,  and  if  so,  m 
what  amount  ? 

The  only  witness  examined  was  W.  L.  Cantwell,  the  plain- 
tiff, who  testified  as  follows: 

In  the  year  1896, 1  do  not  remember  the  exact  date,  I  paid 
for  Mr.  Boykin,  at  his  request,  to  Silsby  &  Co.,  Stock  Brokers 
of  Washington,  D.  C,  $91.66.  At  the  time  his  request  was 
made,  Boykin  promised  to  reimburse  me,  but  no  payment  has 
been  made. 

The  said  sum  paid  at  his  request  was  the  sum  for  which  I 
obtained  the  judgment  in  this  action  before  the  Justice  of  the 
Peace. 

Cross-examination.  I  rendered  Boykin  a  statement  of  this 
account.  I  don't  remember  the  month  the  account  was  given 
Boykin;  it  was  sometime  prior  to  the  first  of  May,  1896. 
He  went  to  Virginia  in  May.  I  have  a  copy  of  the  account. 
I  lived  in  Wilson  in  1896 ;  I  was  acting  as  commission  broker 
for  Silsby  &  Co.  Their  head-office  was  in  Washington,  D.  C. 
I  represented  them  here,  as  correspondent,  or  agent  to  a  lim- 
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ited  extent — not  to  solicit,  but  U)  accept  and  forward  orders. 
Had  an  office,  but  no  private  wire — the  telegraph  office  was 
near  by.  I  sent  orders  to  Silsby  for  Boykin,  Cozart  &  Wash- 
ington for  ribs — one  lot  of  meat — one  contract — don't  remem- 
loer  the  amount  in  pounds  of  the  contract.  I  had  no  meat 
here.  Boykin  dealt  in  leaf  tobacco,  so  did  Cozart  &  Wash- 
ington ;  they  did  not  handle  meat.  It  was  what  is  termed  a 
speculative  contract;  order  was  for  the  purchase  of  a  rib 
contract  for  some  future  month.  The  margin  was  not  paid  by 
the  customer  until  he  was  notified  that  his  order  had  been 
executed.  When  the  market  went  down  on  a  purchase,  until 

■ 

the  margin  was  exhausted,  Silsby  had  a  right  to  close  the 
contract,  unless  the  customer  j?ave  notice  that  iie  wiflhed  to 
hold  longer,  and  this  would  end  the  trade.  Boykin,  Co- 
zart &  Washington  had  a  right  to  close  at  any  time  and  take 
the  profits — either  party  had  the  right  to  demand  actual  de- 
livery. Can't  give  date  of  contract  now;  it  was  prior  to 
May,  1896;  statement  of  account  was  rendered  to  Boykin. 
I  have  a  copy  of  the  account  in  book  in  my  office;  did  not 
consider  it  necessary  to  bring  it  here.  Margin  was  put  up  on 
this  contract.  When  margin  was  exhausted  I  notified  them. 
Cozart  &  Washington  paid  their  part  and  Boykin  requested 
me  to  pay  the  amount  due  by  him  and  that  he  would  re-im- 
burse  me.  I  waited  until  October,  1898,  to  bring  suit  be- 
cause I  had  the  repeated  promises  of  one  I  thought  to  be  a 
gentleman  that  he  would  pay  me,  and  on  that  account  waited 
until  the  right  to  bring  action  was  about  to  be  barred  by  the 
statute  of  limitations.  The  reason  why  I  did  not  take  an  ap- 
peal in  a  similar  suit  tried  at  the  last  Court  was  because  the 
jury,  under  a  charge  from  the  Court,  found  an  issue  of  fact 
against  me.  T  was  indicted  and  convicted  for  conducting  this 
business.     I  got  a  commission  on  each  order  sent  in. 

Re-direct  examination. — I  had  no  interest  in  the  business 
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beyond  the  commission  which  was  paid  me  when  the  order 
was  sent  in.  I  got  a  commission  on  a  contract  of  cotton  of 
$5,  the  same  on  ribs,  in  the  sense  that  a  fire  insurance  agent 
gets  15  per  cent  of  the  first  premium  paid  to  the  company. 
Silsby  was  a  commission  merchant,  and  acted  as  Boykin's 
agent  in  making  his  purchase.  Boykin  could  have  demanded 
the  delivery  of  the  ribs  at  the  time  specified  in  the  contract. 
I  had  form  furnished  by  Silsby  for  customers  to  write  their 
orders  upon,  and  the  fact  that  actual  delivery  might  be  de- 
manded was  printed  on  each  of  them.  F.  A.  Woodard  and 
John  F.  Bruton  were  the  attorneys  who  assisted  the  State  in 
the  prosecution  referred  to  above.  The  indictment  was  pend- 
ing two  years.  I  insisted  at  each  term  of  the  Court  for  a 
trial,  and  failing  to  get  a  trial,  I  finally  proposed  to  the  So- 
licitor that  if  he  would  nol  pros,  the  indictment  I  would  pay 
the  costs.  This  he  promised  to  do.  He  did  not  quash  the 
bill,  however,  but  had  the  entry  made  that  I  had  pleaded 
guilty.  This  was  the  conviction  referred  to  in  the  cross-  ♦ 
examination.  Since  that  time  and  to  the  present  day  the 
same  business  has  been  and  is  conducted  here  by  others. 

Re-cross  examination. — Forms  were  not  always  used.  I 
don't  know,  but  presume  that  the  forms  were  intended  to 
avoid  the  statute.  No  one  ever  demanded  specific  delivery, 
but  all  customers  had  a  right  to  demand  the  delivery  of  ar- 
ticles bought  by  them,  at  all  times. 

On  the  completion  of  CantwelFs  e\'ideneo  the  plaintiff 
rested. 

The  defendant  then  moved  to  nonsuit. 

The  plaintiff  objected. 

Objection  overruled  and  the  plaintiff  excepts  and  appeals. 

The  plaintiff  assigns  as  error: 

1.  The  refusal  of  his  Honor  to  allow  the  issue  to  be  an- 
swered by  the  jury,  and  in  rendering  a  judgment  of  non- 
suit. 
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Deans  &  Cantwell  and  Jos.  H.  Pou,  for  plaintiff. 
Fred  A.  Woodard,  for  defendant. 

Faibcloth,  C.  J.  This  is  an  action  to  recover  money  al- 
leged to  have  been  paid  by  plaintiff  for  and  at  the  request 
of  the  defendant.  The  defendant  alleges  that  he  does  not 
owe  the  plaintiff  anything,  and  that  the  contract  was  illegal 
and  void.  At  the  trial  the  plaintiff  testified  that  he  was  act- 
ing as  commission  broker  for  Silsby  &  Co.,  and  that  he  sent 
an  order  for  the  defendant  for  produce,  of  some  future  month, 
etc.  At  the  close  of  the  plaintiff's  evidence,  his  Honor  held 
that  he  could  not  recover.  The  plaintiff  assigns  as  error  the 
refusal  of  the  Court  to  allow  the  issue  to  be  answered  by  the 
jury.  The  defendant  relied  upon  acts  1889,  c.  221,  forbid- 
ding vicious  contracts.  The  sole  question  is,  was  there  suf- 
ficient evidence  to  submit  the  issue  to  the  jury  ?  After  read- 
ing the  evidence,  we  think  there  was,  and  that  the  refusal 
of  the  Court  to  do  so  was  error.  For  instance,  the  plaintiff 
testified  that  "it  was  what  is  termed  a  ^speculative  contract.'  " 
Did  that  mean  legal  speculation,  or  speculation  forbidden  by 
Acts  1899,  c.  221  ?  Again,  "either  party  has  a  right  to  de- 
mand actual  delivery.  *  *  *  l  don't  kno\\',  but  presume 
that  the  forms  were  intended  to  avoid  the  statute.  No  one 
ever  demanded  specific  delivery,  but  all  customers  had  a  right 
to  demand  the  delivery  of  articles  bought  by  them,  at  all 
times."  What  does  this  evidence  mean  with  reference  to  a 
contract  for  future  delivery  ?  The  error  of  the  Court  renders 
another  trial  proper. 

Venire  de  novo. 
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WHITTED  V.  FUQUAY. 
(October  23,  1900.) 

1.  Verdict — Setting  Aside — Weight  of  Evidence — Superior 
Court — Supreme  Court — I'riaL 

The  trial  judge  has  the  right  to  set  aside  a  verdict  as  against 
the  weight  of  evidence.  The  Supreme  Court  has  no  such 
power. 

2.  Verdict — Evidence — Sufficiency. 

The  Supreme  Court  can  go  no  farther  than  to  say  whether  there 
is  any  evidence  upon  which  the  Jury  might  reasonably  have 
found  the  verdict. 

3.  Specific  Performance — Defenses — Contract, 

The  fact  that  a  party  had  made  a  bad  trade  does  not  relieve 
him  from  the  specific  performance  of  his  contract. 

4.  Specific  Performance — Contracts — Questions  for  Jury — 
Questions  for  Court. 

In  a  suit  to  compel  specific  performance,  whether  a  contract  is 
inequitable  is  not  a  question  for  jury  but  for  the  Court,  and 
the  jury  can  only  find  the  facts. 

5.  Notice — Fraud — Specific  Performance. 

When  a  party  is  put  upon  inquiry,  he  is  presumed  to  have  notice 
of  every  fact  which  a  proper  examination  would  enable  him 
to  find  out. 

Civil  Action  by  W.  A.  Whitted  and  W.  W.  Wliitted 
against  A.  P.  Fnquay  and  T.  B.  Crowder,  heard  by  Judge 
W.  A.  Hoke  and  a  jury,  at  Spring  Term,  1900,  of  Wake  Su- 
perior Court.  From  judgment  for  plaintiffs,  defendants  ap- 
pealed. 

Winston  &  F^iller  and  H.  E.  N orris,  for  plaintiffs. 

Argo  &  Snow  and  Shepherd  &  Shepherd,  for  defendants. 
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FuRCHES,  J.  This  is  an  action  upon  an  allied  contract 
for  the  sale  of  land  in  which  a  specific  performance  is  de- 
manded. The  relief  prayed  for  was  refused,  and  plaintiffs 
appealed  to  this  Court.  There  were  two  issues  submitted 
to  the  jury,  upon  which  they  passed:  (1)  Did  the  defend; 
ant,  A.  P.  Fuquay,  contract  and  agree  in  writing  to  convey  to 
plaintiffs  the  lands  described  in  complaint  at  thie  price  of 
$1,000,  as  of  date  19th  November,  1898,  reserving  one  acre 
near  spring?.  Ans.  Yes.  (2)  Would  the  specific  enforce- 
ment of  such  contract  be  oppressive  and  inequitable?  Ans. 
Yes."  There  were  other  issues  submitted,  but  they  i^efre  not 
passed  upon  by  the  jury.' 

Upon  the  argument  before  this  Court,  the  defendant  in- 
sisted that  the  evidence  submitted  did  not  constitute  a  con- 
tract for  the  sale  of  land,  as  contended  by  the  plaintiffs ;  and, 
while  this  issue  was  found  against  the  defendant,  the  judg- 
ment was  in  his  favor,  and  he  did  not  appeal.  We  mention 
these  facts  for  the  purpose  of  stating  that  the  ruling  of  the 
Court  on  this  issue  is  not  before  us  on  this  appeal,  and  there- 
fore is  not  considered. 

The  only  matter  before  us  is  upon  the  evidence,  ruling  and 
judgment  of  the  Court  upon  the  second  issue.  The  specific 
performance  of  a  contract  for  the  sale  of  land  is  an  equitable 
relief,  not  dt^mandable  as  a  matter  of  absolute  right,  but  a 
right  that  rests  in  the  sound  judicial  discretion  of  the  Court. 
Lloyd  v.  Wheatley,  55  N.  C,  269 ;  Ramsay  v.  Gheen,  99  N. 
C,  215.  But  where  a  valid  legal  contract  is  established, 
which  possesses  no  objectionable  features  to  prevent  its  spe- 
cific execution,  and  no  fraud  appears  as  an  inducement  to 
making  the  same,  the  Court  will,  as  a  matter  of  course,  de- 
cree a  specific  performance.  3  Pom.  Eq.  Jur.,  sec.  1402 ; 
Stamper  v.  Stamper,  121  X.  C,  251;  Bryson  v.  Peak,  48 
N.  C,  310 ;  Kitchen  x\  Herring,  42  X.  C,  190.     The  doc- 
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trine  is  well  understood  by  the  profession,  and  more  easily 
stated  than  applied.  The  doctrine  of  specific  performance 
is  the  same  now  as  before  The  Code  practice  was  adopted. 
It  is  still  equitable  in  its  nature,  but  administered  in  a  Court 
having  jurisdiction  of  both  legal  and  equitable  demands. 
But  while  the  principle  governing  in  actions  for  specific  per- 
formance is  the  same,  the  mode  of  trial  is  changed,  to  some 
extent  at  least.  Under  the  old  equity  practice,  the  Court 
found  the  facts  shown  by  the  evidence,  and  in  this  way  en- 
lightened its  conscience  and  enabled  it  to  pronounce  its  judg- 
ment. It  might,  ex  mero  motu,  formulate  issues,  and  send 
them  to  a  (^ourt  of  Law  to  be  tried  by  a  jury,  and  certified 
back  to  the  Court  of  Equity.  But  the  Court  of  Equity  had 
the  right  to  disregard  the  findings  of  the  jury  if  it  saw  proper 
to  do  so,  and  proceed  to  find  the  f  act«.  But,  under  the  Con- 
stitution of  1868  and  The  Code,  either  party  has  the  right  to 
have  the  issues  of  fact  arising  upon  the  pleadings  found  by 
the  jury,  unless  they  expressly  waive  this  right  And,  as 
this  is  now  a  constitutional  right  the  parties  have,  we  do  not 
suppose  the  Court,  though  passing  upon  an  equitable  de- 
mand, would  be  at  liberty  to  disregard  the  findings  of  the 
jury,  as  it  might  have  done  under  the  old  practice.  But  the 
Court  would  have  the  right  to  set  aside  the  verdict,  if  it 
thought  it  contrary  to  the  weight  of  evidence,  and  to  order  a 
new  trial.  And,  while  the  trial  judge  has  the  right  to  set 
aside  the  verdict  as  against  the  weight  of  evidence,  this  Court 
has  no  such  right.  The  furthest  it  can  go  is  to  say  whether 
there  is  any  evidence  upon  which  the  jury  might  have  reason- 
ably foimd  the  v^erdict  it  did.  It  is  contended  by  the  plain- 
tiffs that  there  was  no  such  evidence  in  this  case  that  au- 
thorized the  finding  of  the  jury  upon  the  second  issue,  and 
this  is  one  of  the  questions  by  this  appeal  for  our  considera- 
tion.    Another  is  as  to  whether  the  facts  found  by  the  jury 
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are  sufficient  to  justify  the  judgment  of  the  Court  in  refusing 
the  demand  of  the  plaintiffs  for  a  specific  performance  of  the 
contract. 

The  evidence  in  the  case  must  be  considered  by  us  with 
reference  to  its  bearing  upon  the  second  issue,  which  is  in  the 
following  language:  *^Would  the  specific  enforcement  of 
such  a  contract  be  oppressive  and  inequitable  ?"  It  will  be 
seen  that  this  issue  submits  but  one  question  of  fact  to  the 
jury ;  that  is,  would  it  be  "oppressive"  to  specifically  enforce 
the  contract?  The  other  part  of  the  issue  only  contains  the 
question,  except  the  last  word,  "inequitable,"  and  this  was 
purely  a  matter  for  the  consideration  of  the  Court  upon  the 
facts  found  by  the  jury.  They  were  not  competent  to  say 
whether  it  was  equitable  or  inequitable  any  more  than  it  was 
lawful  or  unlawful.  They  could  only  find  the  facts,  and 
then  it  was  for  the  Court  to  say  that  the  facts  found  made  it 
inequitable — that  is,  against  equity,  against  the  law  as  ad- 
ministered in  (^ourts  of  Equity — specifically  to  enforce  the 
contract. 

Then,  does  the  evidence  show  that  it  would  oppress,  or 
would  be  oppressive,  on  the  defendant  to  require  him  to  per- 
forai  this  contract, — that  is,  to  convey  land  recently  worth 
$r^00  for  $1,000  ?  And  does  this  justify  him  in  withholding 
from  the  plaintiff  the  right  he  had  to  have  the  contract  spe- 
cifically performed,  because  the  jury  foimd  that  it  would  be 
oppressive  for  him  to  do  so,  without  its  being  found  that  the 
plaintiff  practiced  a  fraud  on  the  defendant,  or  that  he  in 
some  way  dealt  unfairly  with  the  defendant,  or  that  he  took 
some  unfair  advantage  of  him  in  the  transaction,  or  that 
plaintiff  suppressed  some  fact  from  the  defendant  of  which 
he  had  knowledge  and  the  defendant  did  not  have,  and 
by  reasonable  diligence  could  not  have.  Without,  at 
least,  some  of  these  elements,  we  are  unable  to  see 
why  a  specific  performance  should  not  have  been  granted. 
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There  must  be  something  more  than  the  fact  that  a  party  had 
made  a  bad  trade  to  relieve  him  from  his  obligation  to  per- 
form it.  The  simple  fact  that  the  defendant  sold  a  tract  of 
land  worth  $1,500  for  $1,000  will  not  do  so,  and  this  is  all 
the  defendant  can  complain  of,  as  he  sold  it  to  another  for 
$1,500,  after  coming  to  this  county,  seeing  the  land,  and 
knowing  all  about  the  railroads.  The  defendant  was  raised 
on  this  land,  and  knew  every  foot  of  it.  There  had  been  no 
minerals  found  upon  it  to  change  its  intrinsic  value,  of 
which  the  plaintiffs  knew  and  the  defendant  did  not. 
Nothing  had  happened  to  the  land  but  what  the  defendant 
knew.  The  only  thing  alleged  by  the  defendant  is  that  two 
railroads  had  been  built,  one  from  Raleigh  to  the  land,  and 
another  from  Apex  to  a  point  near  the  land,  and  saw-mills 
had  been  erected  near  the  land,  that  enhanced  its  value. 
These  roads  are  public  enterprises,  open  and  notorious,  and 
of  equal  knowledge  to  all  persons.  The  saw-mills  were  the 
result  of  the  construction  of  the  roads,  and  it  would  hardly 
seem  probable  that  the  defendant,  who  owned  the  tract  of 
land  only  worth  $3  per  acre  a  few  years  ago,  would  not  have 
been  quickened  to  find  out  something  of  the  cause,  when  he 
had  a  dozen  applications  from  different  parties  to  buy  it  at  a 
price  above  $10  per  acre.  But  defendant  testified  that  he 
"had  heard  rumors  of  a  railroad  contemplated  to  the  prop- 
erty. *  *  *  iXad  heard  rumors  that  railroad  was  com- 
pleted,  but  gave  it  no  credence.  These  rumors  came  in  a 
letter  from  the  locality;  letter  written  by  either  one  of  my 
brothers  or  Afr.  Blanchard.  *  *  *  Forty  or  fifty,  or 
sixty,  or,  perhaps,  ninety  days,  before  the  17th  of  Xovember 
a  brother  of  witness,  who  lived  in  one  and  one-half  miles 
of  spring,  wrote  that  he  believed  there  was  to  be  a 
railroad,  because  Air.  Angier  got  some  hands  in  part  off  liis 
land,  grading  the  road."  It  is  a  well-settled  rule  that  any 
knowledge  of  a  fact,  the  truth  of  which  may  be  ascertained 
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by  proper  inquiry,  puts  the  party  on  notice,  and  deprives 
him  of  his  equity.  James  v.  Gaither,  93  N.  C,  358.  But, 
upon  a  thorough  examination  of  the  evidence  (consisting 
principally  of  the  correspondence),  we  see  nothing  concealed 
from  the  defendant,  or  unfair  in  the  transaction,  on  the  part 
of  plaintiffs, — nothing  that  appeals  to  the  Court  to  cause  it 
to  withhold  from  the  plaintiffs  a  specific  performance  of  the 
contract,  taking  it  that  there  was  a  contract  to  sell.  Bryson 
V.  Peck,  supra.  We  are  therefore  of  the  opinion  that  plain- 
tiffs' sixth  prayer  for  instruction,  "that  there  is  no  sufficient 
evidence  in  the  case  to  authorize  the  jury  to  answer  the 
second  issue,  'Yes,'  and,  if  the  jury  believe  the  evidence,  they 
will  answer  eaid  issue,  'No,' "  should  have  been  given. 
Error.     New  trial. 

Faikcloth,  C.  J.     I  agree  to  a  new  trial,  but  not  with  the 
opinion  on  the  merits. 


PORTEai  V.   WHITE. 
(October  23,  1900.) 

Verdict — Directing — Prohib  iiing  Defense — THal, 

It  is  error  for  the  Court,  after  plaintiff  has  rested,  to  direct  a 
verdict  for  him  and  refuse  to  allow  defendant  to  introduce 
competent  evidence. 

Civil.  Action  by  A.  T.  Porter  against  C.  A.  White,  execu- 
tor of  Samuel  Cory,  W.  L.  F.  Cory,  J.  H.  Cory,  Lovie 
Worthington,  Armetta  Worthington  and  Louis  Worthington, 
heard  by  Judge  /.  W.  Bowman,  at  Spring  Term,  1900,  of 
Pitt  Superior  Court.  From  judgment  for  plaintiff,  de- 
fendant appealed. 
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Slcinner  £  Whidbee,  for  plaintiff. 
Jarvis  &  Blow,  for  defendants. 

Faircloth,  Q.  J.  This  action  is  to  have  a  deed  absolute 
on  its  face  declared  to  be  a  mortgage  security.  The  plaintiff 
rested  his  case  with  evidence  tending  to  show  his  contention, 
and  his  Honor  directed  the  jury  to  answer  the  issue  "Yes," 
in  favor  of  the  plaintiff.  The  defendant,  in  apt  time,  offered 
to  introduce  evidence  to  show  (1)  that  the  deed  was  not  in- 
tended by  the  parties  to  be  a  mortgage  or  security;  (2)  that 
the  redemption  clause  had  not  been  omitted  by  ignorance, 
mistake,  or  undue  advantage;  (3)  that  the  deed  was  made 
and  accepted  as  an  absolute  deed;  (4)  that  plaintiff  occupied 
the  land  in  controversy  as  the  tenant  of  defendant's  intestate, 
and  paid  him  yearly  rent  therefor.  The  Court  declined  to 
hear  the  testimony,  and  defendant  excepted.  We  are  not  in- 
formed as  to  the  kind  or  character  of  the  evidence  offered,  or 
whether  it  was  competent  or  not ;  but,  upon  a  very  plain  prin- 
ciple, the  defendant  was  entitled  to  introduce  any  competent 
evidence  that  would  sustain  his  contention,  or  defeat  that  of 
the  plaintiff.  We  think  his  Honor's  refusal  to  hear  defend- 
ant's evidence  was  error,  and  renders  another  trial  proper. 
It  is,  therefore,  unnecessary  to  consider  other  questions  dis- 
cussed on  the  argument. 

Error. 
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(October  23,  1900.) 

1.  Chattel  Mortgage — Tender — Sale — Trover — Conversion. 

A  mortgagee  unnecessarily  selling,  after  a  full  and  lawful  ten- 
der, would  be  guilty  of  a  breach  of  trust  and  thereby  render 
himself  liable  to  the  injured  party. 

2.  Trover  —  Conversion  —  Chattel  Mortgage — Mortgagor — 
Agent — Sale — Evidence, 

It  is  error  in  an  action  by  mortgagor  for  conversion,  to  exclude 
evidence  that  property  was  delivered  by  mortgagor  to  agent 
of  mortgagee  with  authority  to  sell  and  apply  proceeds  to 
payment  of  certain  debts. 

Civil  Action  by  E.  M.  Taylor  against  W.  C.  Brewer  & 
Co.,  heard  by  Judge  J.  W.  Bowman  and  a  jury,  at  Spring 
Term,  1900,  of  Fkanklin  Superior  Court.  From  judg- 
ment for  plaintiff,  defendants  appealed. 

Z>.  B.  Massenburg  and  W.  M.  Person,  for  plaintiff. 
N.  Y.  Otilly,  for  defendants. 

Douglas,  J.  This  is  a  civil  action  for  damages  for  the 
wrongful  conversion  of  certain  personal  property,  to-wit,  a 
horse,  buggy,  and  harness,  or  rather  the  proceeds  thereof.  It 
appears  that  the  plaintiff  executed  to  the  defendants  a  mort- 
gage upon  his  crop  as  well  as  upon  his  horse,  buggy  and 
harness.  Whether  there  were  two  mortgages  given  to  de- 
fendants, or  only  one  mortgage  covering  all  the  property, 
does  not  clearly  appear,  nor  would  it  make  any  apparent  dif- 
ference. The  plaintiff  also  executed  a  mortgage  upon  his 
crop  to  Mrs.  Eaybom,  but  whether  before  or  subsequent  to 
the  Brewer  mortgage  seems  equally  uncertain.     There  is^ 
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however,  no  question  of  priority,  and,  indeed,  no  apparent 
conflict  of  interest,  between  the  mortgagees,  only  one  of 
whom  is  a  party  to  this  action.  All  three  mortgages  were 
placed  in  the  hands  of  the  witness,  GuUey,  for  collection  or 
foreclosure,  who  wrote  to  the  plaintiff,  asking  him  to  pay 
them,  or  to  bring  back  the  horse,  buggy,  and  harness,  and  de- 
liver them  to  be  sold  for  that  purpose.  In  a  few  days  the 
plaintiff  delivered  the  said  property  to  the  said  GuUey,  at 
the  same  time  putting  him  in  possession  of  the  crop.  It 
seems  that  nearly  all  the  defendants'  debt  was  paid  from  the 
proceeds  of  the  crop,  the  doubly-charged  property,  leaving  a 
balance  of  $12.46  as  claimed  by  the  defendants,  and  $6.62  as 
found  by  the  jury.  The  said  Gulley,  ostensibly  acting  as  at- 
torney for  the  defendants  and  Mrs.  Raybom,  sold  the  horse, 
buggy,  and  harness  for  $28.50,  paid  $12.46  to  the  defend- 
ants, $20.70  to  Mrs.  Raybom,  and  tendered  $1.88  to  the 
plaintiff.  Before  such  sale  the  plaintiff  tendered  to  the  de- 
fendants the  full  amount  due  them,  and  forbade  the  sale. 
This  tender  was  refused,  althoujafh  it  was  clearlv  the  dutv  of 
the  defendants  to  accept  it,  if  full,  free,  and  unconditional. 
We  do  not  mean  to  say  that  the  legal  effect  of  such  a  tender 
was  to  discharge  the  lien.  That  question  is  not  before  us,  as 
the  plaintiff  is  not  peeking  to  recover  the  property  sold. 
In  any  event,  a  mortgagee  unnecessarily  selling,  after  a  full 
and  lawful  tender,  would  be  guilty  of  such  a  breach  of  trust 
as  would  render  him  liable  to  the  injured  party.  Hence  we 
see  but  little  error  in  the  case,  as  tried,  especially  as  there 
is  no  exception  to  the  Judge's  charge ;  but  there  is  an  excep- 
tion to  the  exclusion  of  evidence  which  we  think  was  com- 
petent, and  which,  if  admitted,  might  have  materially 
changed  the  character  of  the  action.  It  appears  in  the  record 
that  "counsel  for  defendant  then  stated  that  they  proposed 
to  show  that  the  property  was  delivered  to  Gulley  by  the 
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plaintiff,  with  instructions  to  sell  it,  and  pay  the  Eaybom 
mortgage  and  the  Brewer  mortgages.  His  Honor  excluded 
the  testimony,  and  ruled  that,  if  plaintiff  had  directed  Gui- 
lty ty  parol  to  sell  the  property,  and  pay  off  the  Eaybom 
debt  and  the  Brewer  mortgages,  that  he  could  revgke  that 
authority  at  any  time."  In  this  there  was  error.  We  do 
not  see  why  the  plaintiff  could  not  lawfully  have  placed  the 
property  in  GuUey's  hands  to  be  applied  to  the  Eayborn  debt, 
subject,  of  course,  to  the  prior  lien  of  the  defendants.  Such 
action,  including  manual  delivery,  would  be  equivalent  to  a 
pledge  of  the  equitable  interest,  especially  as  Gulley  appears 
to  have  been  the  attorney  of  the  creditors,  and  not  of  the 
debtor.  Even  if  Gulley  had  been  the  mere  agent  of  the 
plaintiff,  we  doubt  if  the  latter  could  have  revoked  his  au- 
thority after  he  had  used  the  proceeds  of  the  doubly-charged 
fund  to  exonerate  the  property  now  in  dispute,  especially  if 
by  so  doing  he  had  incurred  any  personal  responsibility. 
Moreover,  in  that  event,  how  would  the  defendants  have 
been  liable  for  a  mere  breach  of  duty  by  the  plaintiff's  agent  ? 
We  can  not  tell  what  the  excluded  evidence  might  have 
proved  if  it  had  been  admitted,  but  it  is  at  least  possible 
that  it  might  have  raised  questions  of  equitable  rights,  such 
as  contribution  or  estoppel.  In  this  event,  other  excluded 
evidence — such  as  that  showing  the  disposition  of  the  crop — 
might  have  become  competent.  As  it  seems  to  us  that  the 
exclusion  of  competent  evidence  prevented  the  proper  devel- 
opment of  the  defense,  a  new  trial  should  be  ordered.  The 
defendants  are  entitled  to  show  for  what  purposes  and  on 
what  conditions  the  property  was  placed  in  the  hands  of  Gul- 

ley.  .  ^1' 

New  trial. 
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COBB  V.  PERRY. 
(October  23,  1900.) 

Trusts — Sufficiency  of  Evidence  to  Establish — Trustee. 

There  being  more  than  a  scintilla  of  evidence  that  the  defendant 
held  certain  property  as  trustee,  that  question  should  have 
been  submitted  to  the  jury. 

Civil  Action  by  Maud  P.  Cobb  against  O.  H.  Perry,  H. 
H.  Perry  and  Caroline  Fov,  heard  by  Judge  H.  R.  Starbucks 
at  Spring  Terra,  1900,  of  Craven  Superior  Court.  Upon 
intimation  by  the  Court  that  plaintiff  and  defendants  other 
than  O.  H.  Perry  were  not  entitled  to  recover,  the  plaintiff 
and  defendants  other  than  O.  H.  Perry  submitted  to  a  non- 
suit and  appealed. 

W,  D,  Mclver,  for  the  plaintiff,  and  defendants  other  than 
O.  H.  Perry. 

Simmons,  Pou  &  Ward,  for  O.  H.  Perry. 

Faircloth,  C.  J.  The  plaintiff  sues  to  have  the  defend- 
ant, O.  H.  Perry,  declared  a  truste<^  for  the  benefit  of  herself 
and  other  children  of  G.  W.  Perry  and  wife  S.  B.  Perry. 
On  February  3,  1 877,  G.  W.  Perry  and  wife  conveyed  a  tract 
of  land  by  deed  to  A.  W.  Wood,  and  on  February  10,  1877, 
said  Wood  conveyed  the  same  land  to  defendant,  O.  H. 
Perry;  and  it  is  allied  that  the  agreement  was  that  the  de- 
fendant should  hold  the  land,  pay  off  an  incumbrance  thereon, 
and  then  divide  the  land  among  the  children.  It  is  alleged 
that  there  was  no  other  consideration  in  either  deed.  At 
the  conclusion  of  the  evidence  his  Honor  was  of  opinion  that 
plaintiff  could  not  recover.     A  nonsuit  and  appeal  was  taken. 

The  only  question  for  this  Court  to  consider  is  whether 
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the  case  should  have  been  submitted  to  the  jury,  and  that 
depends  on  the  evidence.  We  will  refer  to  only  a  part  of 
the  evidence.  The  plaintiff  testified  that  she  heard  a  con- 
versation between  the  defendant  and  the  mother  on  the  (lay 
the  deed  was  signed,  after  the  father  had  signed,  when  "O.  H. 
Perry  asked  her  (the  mother)  if  she  could  not  trust  him, 
and  said  that  he  did  not  want  the  property  to  cheat  the  other 
children  out  of  it ;  that  he  was  willing  to  do  what  was  right." 
J.  Oliver  Foy  testified :  "The  day  the  first  deed  was  made, 
and  before  deeds  were  made,  I  came  to  Mr.  Simmons'  office, 
and  found  him  writing  a  deed.  O.  H.  Perry  was  there.  I 
told  ().  H.  Perry  his  father  had  said  not  to  have  the  deed 
written;  that  he  would  not  sign  it.  Mr.  Simmons  said, 
*Well,  who  is  to  pay  for  it  V  O.  H.  Perry  said  he  would  pay 
for  it,  and  told  Sinmaons  to  go  ahead  and  write  it.  I  re- 
turned to  Mr.  G.  W.  Perry's  home  about  12  o'clock.  About 
1  o'clock  p.  m.,  O.  H.  Perry  came  in  with  J.  E.  West,  Clerk 
Superior  Court,  into  the  room  where  G.  W.  Perry  was,  and 
had  deed  with  him.  I  was  present.  G.  W.  Perry  said  to 
O..H.  Perry,  ^Didn't  Bob  (referring  to  witness)  tell  you  I 
wouldn't  sign  the  deed  V  O.  H.  Perry  said  he  could  see  no 
reason  why  G.  W.  Perry  hesitated  about  aignine:  the  deed, 
and  went  into  an  adjoining  room  with  O.  11.  Perry,  and  per- 
haps his  daughter.  He  signed  the  deed  in  the  adjoining 
room,  and  I  was  not  present.  The  day  after  the  deed  was 
signed  by  G.  W.  Perry,  but  before  Mrs.  S.  B.  Perry  signed  it, 
I  heard  a  conversation  between  O.  H.  Perry  and  her.  I 
asked  her  in  presence  of  Oliver  not  to  sign  the  deed ;  told  her 
she  had  a  dower  interest  in  it,  and  insisted  on  her  not  signing 
it ;  told  her  it  would  not  interfere  with  Oliver's  attending  to 
the  estate  as  his  father  wished,  and  that  by  not  signing  it  she 
would  retain  her  dower  interest.  Don't  recall  that  Oliver 
said  anything.     Am  positive  he  did  not  say  he  was  not  taking 
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it  in  trust.  After  the  deeds  had  been  executed,  Oliver  often 
stated  to  me  that  it  was  his  purpose  to  settle  oflF 
the  incumbrances  upon  the  land,  and  divide  the 
property,  as  his  father  wished.  G.  W.  Perry  was  in 
bad  health  at  the  time  deed  was  made;  was  confined  to  his 
bed,  and  died  a  few  weeks  afterwards.  He  was  financially 
embarrassed."  ^iss  Koonce  said  that  she  talked  with  O.  H. 
Perry  several  times,  and  he  said  he  meant  to  do  right  by  the 
children.  Mrs.  Clara  Foy  testified  for  plaintiff  and  herself 
as  follows :  "On  the  day  before  the  day  the  deed  was  signed 
by  father,  I  had  a  conversation  with  O.  H.  Perry.  He  told 
me  to  use  my  influence  with  father  to  get  him  to  make  a  deed 
for  the  plantation,  and,  as  soon  as  he  should  get  the  deed,  he 
would  give  me  a  right  for  my  interest.  After  the  deed  was 
written,  but  before  it  was  signed,  Oliver  came  into  the  room 
where  my  father  was,  and  said,  'I  have  the  deed  and  check 
written  by  Mr.  Henderson  for  $1,000,  and  Mr.  Simmons 
said  that  will  do  just  as  well.'  My  father  then  said  he  would 
not  sign  the  deed.  *You  haven't  done  what  you  promised  to 
do,  and  I  won't  sign  it.'  Oliver  then  said,  'Come  into  the 
room  with  me,  and  I  will  tell  you  why  I  didn't  stand  to  my 
promise.'  When  they  went  into  the  other  room,  father  again 
said,  T  won't  sign  it.'  Oliver  then  said,  'If  you  don't  sign 
it,  I  will  take  what  I  have  got  and  leave.'  I  had  gone  into 
the  other  room  with  them.  When  Oliver  said  this,  my  father 
then  signed  the  deed.  Twelve  years  after  this,  I  asked 
Oliver  to  buy  me  a  home  in  Richlands.  He  said  he  had 
promised  his  father  to  take  the  property,  pay  the  debts,  and 
keep  a  home  for  mother,  and  buy  me  a  home,  and  take  care 
of  his  little  sister  (the  plaintiff),  and  that  he  intended  to  do 
it.  He  said  he  would  buy  me  a  home,  but  never  did."  Mrs. 
S.  B.  Perry  testified:  "Before  I  signed  the  deed,  the  de- 
fendant, Oliver,  told  me  he  did  not  want  to  hold  this  prop- 
erty to  cheat  the  children  out  of  it,  but  must  do  what  was 
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right ;  that  Wood  was  to  at  once  make  a  deed  to  him."  The 
rule,  so  often  stated,  is  that,  when  there  is  more  than  a  scin- 
tilla of  evidence,  about  which  reasonable  minds  may  differ, 
the  evidence  on  the  issue  should  be  submitted  to  a  jury.  In 
the  present  case  we  think  the  evidence  falls  within  the  rule, 
and  that  the  refusal  to  submit  it  to  the  jury  was  error.  As 
the  case  goes  back  for  trial,  we  refrain  from  expressing  any 
opinion  on  other  legal  questions  discussed  on  the  argument. 
Venire  de  novo. 


CANTWELL  v.  HERRING. 
(October  23,  1900.) 

Verification — Amendment — Answer — Pleading, 

It  is  discretionary  with  the  trial  court  to  aUow  an  amendment 
of  a  verification  to  an  answer. 

MoNTooMEBY,  J.,  dissonting. 

Civil  Action  by  W.  L.  Cantwell  against  Doane  Herring, 
heard  by  Judge  J.  W.  Bowman,  at  Spring  Term,  1900,  of 
Wilson  Superior  Court.  From  order  permitting  defendant 
to  amend  verification  to  his  answer,  plaintiff  appealed. 

Deans  &  Cantwell  and  J.  H.  Pou,  for  plaintiff. 
Fred  A.  Woodard,  for  defendant. 

Douglas,  J.  This  was  a  civil  action  based  on  a  contract 
coming  on  to  be  heard  upon  the  complaint  and  answer.  The 
plaintiff  moved  for  judgment  upon  the  sworn  complaint, 
alleging  that  the  verification  of  the  answer  was  insufficient. 
The  Court  held  with  the  plaintiff  that  the  verification  of  the 
answer  was  not  sufficient,  whereupon  the  defendant  asked 
leave  to  amend  such  verification.  Such  leave  was  granted 
127 6 
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over  the  objection  of  the  plaintiff.  On  motion  of  the  defend- 
ant, the  Court  then  allowed  an  amended  answer  to  be  filed, 
the  plaintiff  again  objecting.  The  plaintiff  assigns  as  error 
(1)  the  refusal  of  his  Honor  to  grant  the  motion  of  the 
plaintiff  for  judgment  on  the  sworn  complaint;  (2)  in  al- 
lowing the  defendant  to  amend  his  verification  of  the  an- 
swer; (3)  in  allowing  an  amended  answer  to  be  filed.  This 
presents  the  sole  question  whether  the  Court  below  acted 
within  the  limits  of  its  lawful  discretion  in  permitting  an 
amendment  of  the  verification  to  the  answer  over  the  objec- 
tion of  the  plaintiff.  We  think  it  did.  Sections  272-274, 
Code,  give  ample  powers  of  amendment,  and  these  provisions 
have  uniformly  been  beneficially  construed  by  this  Court. 
In  fact,  in  Gilchrist  v.  Kitchen,  86  N.  C,  20,  it  is  held  that, 
independently  of  The  Code,  "the  Superior  Courts  possess  an 
inherent  discretionary  power  to  amend  pleadings  or  allow 
them  to  be  filed  at  any  time,  unless  prohibited  by  some  stat- 
ute, or  unless  vested  rights  are  interfered  with."  From  the 
wording  of  The  Code,  as  well  as  its  essential  reason,  we  must 
conclude  that  the  power  of  amendment  extends  to  the  verifi- 
cation of  pleadings.  We  can  find  no  decision  in  our  reports 
to  the  contrary.  We  are  cited  to  several  cases,  but,  so  far 
from  sustaining  the  contention  of  the  plaintiff,  they  sustain 
the  ruling  of  the  Court  below.  In  Mallard  v.  Patterson,  108 
N.  C,  255,  an  unverified  answer  was  filed  to  a  verified  com- 
plaint, and,  after  the  lapse  of  five  years,  the  defendant  asked 
to  be  allowed  to  verify  this  answer,  or  to  file  a  new  one  prop- 
erly verified.  This  Court  says  (on  page  258,  108  N.  C, 
page  94)  :  "Clearly,  he  was  not  entitled  to  do  so  as  of  right. 
It  was  discretionary  with  the  Court  to  allow  or  disallow  his 
application,  or  grant  the  same  with  limitations.  The  Court 
allowed  him  to  answer,  alleging  ^meritorious'  defenses,  but 
not  to  avail  himself  of  the  statute  of  limitations.     This  the 
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Court  might  do,  and  its  exercise  of  discretion  in  such  re- 
spect is  not  reviewable  in  this  Court."  In  Oriffin  v.  Light 
Co.,  Ill  X.  C,  434,  the  Court  says:  "The  verification  hav- 
ing been  sufficient,  it  was  error  to  refuse  the  plaintiff  judg- 
ment because  an  unverified  answer  was  filed.  *  *  *  It 
is  true  the  Court  might,  in  its  discretion,  have  extended  the 
time  for  the  defendant  to  file  its  answer  so  as  to  give  oppor- 
tunity, if  desired,  to  verify  it,  *  *  *  and  the  exercise 
of  this  discretion  is  not  reviewable.  *  *  *  But  in  the 
present  case  that  discretion  was  not  exercised.  Why  it  was 
not  asked  does  not  appear,  unless,  as  is  probable,  the  defend- 
ant could  not  verify  a  denial  of  the  plaintiff's  allegations  in  a 
plain  action  on  a  note  in  his  possession."  In  Curran  v. 
Kerchner,  117  N.  C,  264,  the  verified  complaint  set  out  two 
notes — one  for  $5,000,  and  the  other  for  $2,000.  The  de- 
fendant answered  as  to  the  first  note,  but  was  silent  as  to  the 
second.  The  defendant  did  not  ask  to  be  allowed  to  amend 
his  answer  in  any  way,  probably  from  his  inability  to  verify  a 
sufficient  denial.  Under  such  circumstances,  the  Court  held 
that  the  plaintiff  was  entitled  to  judgment  on  the  $2,000  note 
for  want  of  answer.  There  was  no  question  whatever  as  to 
the  power  of  the  Court  below  to  grant  leave  to  amend.  Skin- 
ner V.  Terry y  107  N.  C,  106,  refers  entirely  to  setting  aside  a 
judgment  for  excusable  neglect.  The  same  question  is  raised 
in  Phifer  v.  Insurance  Co.,  123  N.  C,  405.  It  there  ap- 
pears that  at  the  January  Term  the  defendant  moved  before 
Judge  Greene  for  a  continuance  in  order  to  amend  its  verifi- 
cation. This  motion  the  Court  refused,  apparently  in  the 
simple  exercise  of  its  discretion,  and  gave  judgment  for  the 
plaintiff.  Afterwards,  at  the  August  Term,  before  Judge 
Starhuck,  the  defendant  moved  to  set  aside  the  judgment  on 
the  ground  of  mistake,  surprise,  or  excusable  neglect.  The 
Court,  as  a  matter  of  law,  refused  to  grant  the  defendant's 
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motion,  and  it  was  this  ruling  that  was  sustained  on  appeal. 
Judge  Greene's  refusal  to  continue  does  not  appear  to  have 
been  under  discussion. 

Having  thus  considered  the  cases  cited  by  the  plaintiif,  we 
now  come  to  those  relied  upon  by  the  defendant.  In  Payne 
V.  Boyd,  125  'N.  C,  499,  the  Court  says,  on  page  602,  125 
N.  C.J  page  632 :  "We  deem  it  necessary  to  adhere  to  the 
reasonable  enforcement  of  this  rule  in  the  interest  of  substan- 
tial justice.  In  the  present  case  it  does  not  appear  to  work 
any  hardship,  and  in  all  cases  the  party  can  appeal  to  the  dis- 
cretionary power  of  amendment  lodged  in  the  Court,  which 
we  doubt  not  will  be  exercised  upon  all  proper  occasions." 
In  Best  V.  Dunn,  126  K  C,  560,  the  Court  says:  ^Thifer 
V.  Instcrance  Co.,  123  N.  C,  410,  and  Cole  v.  Boyd,  125 
N.  C,  496,  held  that,  the  verification  of  the  complaint  being 
insufficient,  a  judgment  by  default  final  should  be  corrected 
into  default  and  inquiry,  but  it  was  not  held  that  the  Court 
could  not  permit  a  proper  verification."  The  concurring 
opinion  in  this  case  says :  "I  merely  wish  to  emphasize  the 
fact  that  this  Court  did  not  intend,  by  its  decisions  in  Phifer 
V,  Insurance  Co.,  123  K  C,  410;  Cole  v.  Boyd,  125  N.  C, 
496,  and  Payne  v.  Boyd,  125  N.  C,  499,  to  limit  in  any 
degree,  even  by  disapproval,  the  power  of  the  court  below  to 
allow  amended  verifications  in  the  interest  of  substantial 
justice.  The  object  of  those  decisions  was  to  compel  a  suffi- 
cient verification,  so  that  a  pleader,  who  took  advantage  of 
the  form  of  the  statute,  would  be  equally  bound  by  its  sub- 
stantial purpose.  *  *  *  Where  the  allowance  of  such 
an  amendment  tends  to  a  fair  trial  of  the  case  upon  its  mer- 
its, I  think  it  is  eminently  proper  that  the  Court  should 
grant  it,  giving,  of  course,  to  the  adverse  party  a  reasonable 
opportunity  to  meet  the  amended  pleadings."  The  question 
as  to  whether  the  original  verification  to  the  answer  was 


N.  C]  SEPTEMBER  TERM,  1900.  85 


Bell  i;.  Commissionebs. 


really  insufficient  is  not  before  us,  and  hence  we  express  no 
opinion  on  that  point.     For  the  reasons  above  stated,  the 
judgment  of  the  court  below  is 
Affirmed. 

MoNTGOMEEY,  J.,  disscnts. 


BE5LL  V.  COMMISSIONERS  OF  JOHNSTON  COUNTY. 

(October  23,  1900.) 

1.  Counties — Part  of  State  Oovemment, 

Counties  are  a  branch  of  the  State  goyernment. 

2.  Counties — When  Liable  for  Damages. 

Counties  may  be  sued  only  in  such  cases  as  may  be  allowed  by 
statute. 

3.  County  Commissioners — Hospitals — Damages, 

County  Commissioners  are  not  liable  for  failure  to  establish  hos- 
pitals under  The  Code,  sec.  707,  subd.  22. 

4.  County  Commissioners — Personal  Liability — Neglect  of 

Duty — Complaint — Sufficien  cy. 

The  complaint  sets  out  no  allegations  of  fact  which  amount  to  a 
cause  of  action  against  the  defendants  personally  for  neg- 
lect of  duty. 

MoNTOOMERT  and  Douglas,  J.J.,  concur  in  the  result,  but  not  in 
the  opinion. 

Ctvtl  Action,  by  R.  C.  Bell  against  Commissioners  of 
Johnston  County  and  others,  heard  upon  complaint  and  de- 
murrer ore  tenus,  by  Judge  W,  S.  O'B.  Robinson,  at  Fall 
Term,  1900,  of  Johnston  Superior  Court.  From  judgment 
sustaining  the  demurrer,  the  plaintiff  appealed. 
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The  plaintiff  alleges: 

1.  That  he  is  a  citizen  of  Raleigh,  Wake  County,  North 
Carolina. 

2.  That  the  said  town  of  Selma  was  duly  incorporated 
under  the  laws  of  the  State  of  North  Carolina  of  the  years 
1872  and  1873  and  the  acts  amendatory  thereof,  having  the 
various  powers  and  duties  under  The  Code  of  North  Caro- 
lina, chapter  62,  as  well  as  the  other  powers  conferred  in  its 
said  charter,  among  said  powers  being  that  of  arrest  and 
proper  imprisonment  and  detention  of  such  persons  neces- 
sary to  be  arrested,  imprisoned  and  detained  for  the  benefit 
of  the  health  of  the  inhabitants  of  said  town  and  of  the  com- 
munity at  large,  and  for  the  peace  and  well  being  thereof; 
and  to  that  end  and  for  that  purpose  the  said  town  of  Selma, 
organized,  accepted  the  said  powers,  and  became  a  corpora- 
tion according  to  law  and  fully  exercised  all  powers  and  priv- 
il^es  thereunder,  at  and  before  the  time  hereinafter  com- 
plained of  and  continues  to  exercise  the  same  at  the  present 
time. 

3.  That  before  and  at  the  time  hereinafter  complained  of, 
and  at  the  present  time,  the  following  officers  were  elected, 
qaulified,  inducted  and  installed  into  office,  to-wit:  John 
Parker,  mayor  and  ex  officio  chairman  of  the  Board  of  Town 
Commissioners  and  member  of  the  Board  of  Health  for  the 
county  of  Johnston;  J.  A.  Spiers,  William  Bichardson, 
David  Price  and  William  Driver,  members  of  the  Town 
Board  of  Commissioners;  Dr.  N.  J.  Noble,  the  duly  and 
regularly  appointed  health  officer  of  said  Selma,  a  registered 
physician  and  ex  officio  a  member  of  the  Board  of  Health  of 
said  county  of  Johnston. 

4.  That  the  county  of  JcJinston  is  duly  organized  accord- 
ing to  law,  with  the  rights,  powers  and  duties  incident 
thereto,  and  that  James  T.  Whittenton  is  chairman  of  the 
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Board  of  County  Commissioners  and  that  George  W.  Maa- 
sengill  and  C.  M.  Wilson  are  associate  county  commissioners, 
and  that  L.  I).  Wharton  is  county  superintendent  of  health 
of  said  county,  and  that  all  said  county  officers  were  duly 
elected,  qualified,  inducted  and  installed  into  office  prior  to 
the  times  hereinafter  mentioned;  that  the  said  James  T. 
Whittenton  was  and  is  ex  officio  member  of  the  County 
Board  of  Health  for  said  Johnston  County ;  that  the  County 
Board  of  Health  of  Johnston  County  has  been  organized  ac- 
cording to  law  prior  to  the  times  herein  complained  of. 

5.  That  the  disease  of  smallpox  has  been  prevalent  in  the 
State  of' North  Carolina  for  the  past  year  or  more,  breaking 
out  in  localities  surrounding  said  county  of  Johnston,  and 
that  said  Johnston  County,  especially  the  said  town  of  Selma, 
has  been  for  the  past  year  or  more  particularly  exposed  to 
and  warned  of  said  disease,  and  that  all  said  officials  herein- 
before named  had  actual  or  implied  knowledge  thereof,  and 
of  the  fact  that  said  Selma  is  located  at  the  junction  of  two 
railroads,  over  which  persons  having  said  disease  and  exposed 
thereto  were  and  are  continually  passing  and  repassing  and 
staying  over  in  said  Selma  and  other  places  within  said 
Johnston  County,  and  that  heretofore  and  within  twelve 
months  from  this  day  and  date  the  said  disease  has  broken 
out  within  the  said  town  of  Selma  and  other  localities  within 
said  Johnston  County. 

6.  That  notwithstanding  the  matters  stated  in  the  next 
preceding  paragraph,  the  said  officials,  or  any  of  them,  being 
careless  and  negligent,  have  not  taken  any  steps  to  provide 
suitable  prisons  or  hospitals  or  places  of  invohmtary  deten- 
tion for  those  having  said  disease  or  from  whom  the  conta- 
gion might  be  publicly  spread,  nor  have  they  had  such  prisons 
oi^hospitals  or  places  provided,  though  they  were  advised  of 
and  knew,  or  reasonably  may  have  known,  the  danger  of 
their  not  doing  so. 
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7.  That  at  or  about  the  hour  of  eleven  on  the  morning  of 
February  1,  1900,  the  said  mayor  and  commissioners  of  the 
town  of  Selma  and  the  said  county  officials  confined  the  plain- 
tiff herein  in  the  house  of  one  J.  H.  Jackson,  which  was  used 
as  a  boarding-house,  situated  within  said  Selma,  by  placing 
guards  armed  with  gims,  pistols  or  rifles  around  the  said 
house,  with  instructions  to  keep  him  therein  and  not  permit 
him  to  escape  until  or  about  the  hour  of  10  p.  m.  of  the  fol- 
lowing day,  well  knowing  that  within  said  house  was  a  per- 
son having  a  malignant  case  of  smallpox,  and  that  the  plain- 
tiff's confinement  in  said  house  was  dangerous  to  the  health, 
comfort  and  life  of  said  plaintiff,  by  keeping  him  in  great 
dread  and  mental  and  physical  suffering  and  anxiety. 

8.  That  at  or  about  the  hours  of  3  or  4  p.  m.  of  said  Feb- 
ruary 1,  1900,  the  plaintiff,  being  very  frightened  to  find 
himself  thus  confined,  and  fearing  and  dreading  that  he 
would  take  the  loathsome  disease,  wrote  a  note  to  the  mayor 
and  ex  officio  chairman  of  the  Board  of  Commissioners  of 
said  town  and  member  of  the  said  County  Board  of  Health, 
demanding  and  beseeching  that  some  other  place  be  imme- 
diately provided  for  his  detention;  that  the  said  mayor  re- 
ceived the  note  within  a  short  time  af t€r  it  was  sent  and  neg- 
ligently and  carelessly  made  no  reply  thereto,  though  he,  the 
said  Town  Commissioner,  the  said  member  of  the  County 
Board  of  Health  and  the  said  County  Superintendent 
thereof,  and  the  said  County  Commissioners  well  knew  that 
a  proper  place  for  said  plaintiff's  detention  could  readily 
have  been  temporarily  provided  within  an  hour  at  any  time, 
except  for  their  carelessness  and  negligence,  before  and  dur- 
ing his  unlawful  confinement  as  aforesaid,  and  that  the  said 
confinement  and  the  unlawful  and  improper  manner  thereof 
was  well  known  to  the  countv  and  town  officials  herein  made 
parties-defendant ;    that    the    plaintiff   repeatedly    informed 
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the  said  guard  and  the  other  representatives  as  aforesaid  of 
the  said  town  and  coiinty  that  he  would  pay  the  expenses  of 
the  necessary,  proper  and  lawful  place  of  confinement  and 
detention,  and  that  the  said  town  and  county  would  be  put 
to  no  expense  if  they  would  provide  the  proper  prison  or 
place  of  detention  and  confinement. 

9.  That  though  confined  and  imprisoned  as  aforesaid  and 
not  permitted  to  go  beyond  certain  prison  bounds  established 
by  the  order  of  the  said  town  and  county,  the  said  plaintiff 
was  wilfully,  carelessly  and  negligently  abandoned  by  the 
authorities  of  the  said  town  and  county  without  their  making 
any  arrangements  or  provisions  for  his  having  food,  cloth- 
ing, or  for  his  health  and  comfort.  That  the  only  manner  in 
which  he  could  procure  anything  to  eat  was  by  inducing  said 
guard  to  employ  chance  passers-by  to  go  and  purchase  it  from 
the  storeys  in  said  Selma,  with  his,  the  plaintiff's  money,  and 
at  his  own  expense,  and  bring  it  to  a  place  just  within  said 
prison  bounds  from  which  he  could  carry  it  within  the  said 
house  of  confinement. 

10.  That  at  or  about  the  hour  of  10  o'clock  p.  m.,  of  Feb- 
ruary 2,  1900,  the  said  Town  Conmiissioners  informed  the 
plaintiff  that  he  was  at  liberty  to  go  anywhere  he  pleased, 
excepting  the  said  town  of  Selma,  and  acting  accordingly, 
but  so  as  not  to  spread  any  contagious  disease,  he  went  dur- 
ing the  night  of  February  4,  1900,  through  the  country  to 
Raleigh,  N.  C,  where  a  suitable  hospital,  prison,  or  place  of 
detention  had  been  built,  and  where  he  received  proper  at- 
tention and  remained  for  a  few  days  until  properly  dis- 
charged by  the  proper  officials  of  said  Raleigh.  That  he 
could  not  leave  his  place  of  confinement  in  Selma  before  he 
did  leave  for  he  knew  not  what  would  become  of  him  if  he 
succumbed  to  the  loathsome  disease  without  any  place  to  lay 
his  head  and  without  help  or  medical  attention,  all  owing  to 
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the  negligent,  careless  and  unlawful  failure  of  the  defend- 
ants herein  to  provide  them,  which  it  was  their  duty  to  do, 
and  of  which  they  had  warning  and  notice. 

11.  That  while  fully  acknowledging  and  alleging  the 
power  or  authority  of  the  said  county  and  town  officials  to  im- 
prison him  in  a  proper  and  lawful  manner,  the  plaintiff  con- 
tends that  the  manner  of  and  place  of  imprisonment  were 
wrongful  and  unauthorized  by  law,  and  that  accordingly  he 
has  suffered  in  body  and  mind  and  has  been  endamaged  by 
his  physical  and  mental  suffering  and  anguish  in  the  amount 
of  ten  thousand  dollars. 

Whl?tefore,  the  plaintiff  demands  judgment : 

First.  That  he  recover  ten  thousand  dollars  damage. 

Second.  That  he  recover  his  costs  and  disbursements,  to 
be  taxed  by  the  Clerk. 

Third.  And  for  such  other  and  further  relief  as  he  may 
be  entitled  to. 

JB.  C,  Strong,  for  plaintiff. 

J.  H.  Pou,  J.  A.  Narron  and  F.  H.  Busbee,  for  defend- 
ants. 

Clark,  J.  This  was  an  action  for  tort.  Upon  demurrer 
ore  ieniis  it  was  properly  dismissed,  both  as  to  the  defend- 
ants, the  county  commissioners  of  Johnston,  officially  as 
representing  the  county,  and  as  to  them  individually.  In 
the  latter  aspect,  the  com*plaint  sets  out  no  allegations  of  fact 
which  amount  to  a  cause  of  action  against  them  personally 
for  neglect  of  duty,  under  Code,  sec*  711,  but  the  averments 
are  against  the  county  commissioners  in  their  corporate  ca- 
pacity, i.  e.,  against  the  county,  for  their  failure  to  establish 
hospitals,  under  Code,  sec.  707  (22).  It  is  held  by  an  un- 
broken line  of  decisions,  and  reiterated  at  last  term  {Prich- 
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ard  V.  Commissioners,  126  N.  C,  908),  that  counties,  being 
a  branch  of  the  State  government,  can  be  sued  only  in  such 
cases  and  for  such  causes  as  are  authorized  by  statute.  In 
that  case  the  Court  says  (page  912,  126  N.  C.)  :  "It  is  well 
settled  in  this  State  that  counties  (that  is,  the  boards  of 
county  commissioners  in  their  corporate  capacity),  are  not 
ordinarily  liable  to  actions  of  a  civil  nature  for  the  toanner 
in  which  they  exercise  or  fail  to  exercise  their  corporate  pow- 
ers. They  may  be  sued  only  in  such  cases  and  for  such 
causes  as  may  be  provided  and  allowed  by  the  statute.  Coun- 
ties are  not,  in  a  strictly  legal  sense,  municipal  corporations, 
like  cities  and  towns.  They  are  rather  instrumentalities  of 
government,  and  are  given  corporate  powers  to  execute  their 
purposes,  and  they  are  not  liable  for  damages,  in  the  absence 
of  statutory  provisions  giving  a  right  of  action*' — citing 
Manual  v.  Commissioners,  98  N.  C,  9,  and  White  i\  Com- 
m,issioners,  90  N.  C,  437.  While  there  was  dissent  on  other 
points  in  Prichard  v.  Commissioners,  the  Court  was  unani- 
mous upon  the  above  statement  of  the  law.  To  like  purport 
is  Threadgill  v.  Commissioners,  99  N.  C,  352,  which  holds 
that  counties  can  not  be  held  liable  for  the  negligence  of  their 
o£Scers  and  agents,  except  by  express  statutory  provision,  and 
there  is  none  in  this  State.  The  same  rule  is  affirmed  in 
Moffiit  t\  Asheville,  103  N.  C,  at  page  258,  and  is  stated  as 
the  general  law.  Dill.  Mun.  Corp.,  sees.  963,  965. 
No  error. 

MoNTooMEKY  and  Douglas,  JJ.  We  concur  in  the  re- 
sult, but  not  in  the  opinion,  as  we  do  not  think  that  the  facts 
of  this  case  or  the  opinion  in  tJie  Prichard  case  justify  the 
opinion. 
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BAKER  y.  CARTBR. 
(October  23,  1900.) 


1 .  Administrators  —  Jurisdiction  —  Special    Proceedings — 

Creditors — Clerk  Superior  Court. 

The- Clerk  of  the  Superior  Court  has  excluBive  original  Jurisdic- 
tion of  proceedings  to  settle  the  estates  of  decedents. 

2.  Jurisdiction — Superior  Court. 

Where  Superior  Court  acquires  Jurisdiction  of  any  part  of  the 
matter  involved  in  a  suit  it  will  proceed  to  determine  the 
whole. 

3.  Jurisdiction — Superior  Court — Clerk. 

Acts  1887,  chap.  276,  allowing  parties  in  an  action  before  the 
Superior  Court  to  have  all  matter  in  controversy  heard, 
applies  only  to  cases  commenced  before  the  clerk. 

Civil  Action,  by  George  W.  Baker  and  others  against 
Henrietta  Carter  and  Wiley  P.  Carter,  to  set  aside  a  certain 
conveyance  of  property,  heard  by  Jndge  H.  R.  Starbuck,  at 
Spring  Term,  1900,  of  Bebtie  Superior  Court.  From  judg- 
ment for  defendants,  the  plaintiffs  appealed. 

B.  B.  Winhome,  P.  D.  Winston  and  St.  Leon  Scull,  for 
plaintiffs. 

R.  B.  Peebles,  for  defendants. 

FuBCHEs,  J.  This  action  was  commenced  in  the  Superior 
Court,  returnable  in  term  time,  by  G.  W.  Baker  against  Hen- 
rietta Carter  and  W.  P.  Carter,  on  September  22,  1898,  and 
is  therefore  a  civil  action,  and  not  a  special  proceeding.  In 
his  complaint  the  plaintiff  alleges  that  Wiley  Carter,  the 
husband  of  Henrietta  and  father  of  W.  P.  Carter,  who  was 
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then  dead,  and  whose  estate  had  no  personal  representative, 
was  indebted  to  him  at  the  time  of  his  death ;  that  said  Wiley, 
on  the  5th  of  February  before  he  died  in  the  month  of  May 
following,  conveyed  the  tract  of  land  on  which  he  lived,  worth 
$1,000,  to  the  said  Henrietta,  for  life,  with  remainder  to  the 
defendant  W.  P.  Carter;  that  this  conveyance  was  without 
consideration,  and  void  as  to  creditors,  under  the  statute  of 
frauds ;  that  the  said  Wiley  in  the  same  conveyance  gave  all 
his  personal  property  to  the  defendant  Henrietta,  in  fraud  of 
his  creditors,  and  thereby  rendered  himself  insolvent — and 
asks  that  the  deed  for  said  land  and  the  conveyance  for  said 
personal  property  to  defendants  be  set  aside  and  vacated  for 
the  reason  of  said  fraud.  To  this  complaint  the  defendants 
demurred  upon  the  ground  that  the  complaint  did  not  set 
forth  a  cause  of  action,  and  for  the  reason  that  the  Court  had 
no  jurisdiction,  as  the  personal  representative  was  a  necessary 
party.  This  demurrer  should  have  been  sustained,  and  the 
action  dismissed.  But  it  does  not  appear  that  there  was  ever 
a  ruling  by  the  Court  upon  the  demurrer.  And  after  the 
action  had  been  pending  more  than  a  year  there  was  an  order 
making  the  plaintiff  Brown,  who  qualified  at  that  term  of  the 
court  as  administrator  of  the  said  Wiley  Carter,  a  party- 
plaintiff,  and  allowing  the  action  to  be  "turned  into  a  cred- 
itors' bill."  This  was  done,  and  the  said  Brown,  as  admin- 
istrator, and  a  number  of  other  persons,  who  claimed  to  be 
creditors  of  the  said  Wiley  Carter,  made  themselves  plain- 
tiffs ;  and  the  pleadings  were  reformed  so  as  to  make  it  a  so- 
called  creditors'  bill,  in  which  the  insolvency  of  the  said 
Wiley  was  set  forth,  and  the  fraudulent  conveyances  of  the 
land  and  personal  property,  and  again  judgment  was  asked 
setting  aside  said  conveyances  for  fraud.  And  it  is  stated 
that  this  order,  and  the  making  of  new  parties,  and  the 
amended  or  substituted  complaint  were  made  without  objec- 
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tion  on  the  part  of  the  defendants.  And  before  the  trial  the 
only  original  plaintiff,  George  W.  Baker,  took  a  nonsuit  and 
'^withdrew  from  the  action."  But  the  Court  went  on  with 
the  trial,  and  submitted  issues  to  the  jury,  who  found  that 
said  conveyances  were  fraudulent,  upon  which  the  Court  set 
aside  and  vacated  the  said  conveyances  and  ordered  a  sale  of 
the  land,  although  this  had  not  been  asked  in  the  plaintiff's 
prayers  for  judgment. 

We  do  not  deem  it  necessary  to  discuss  the  right  of  the  orig^ 
inal  plaintiff,  Baker,  to  maintain  his  action  as  originally 
brought,  as  he  took  a  nonsuit  and  ^^withdrew  from  the  action" 
before  the  trial.  But  it  seems  to  us  to  be  so  apparent  that  he 
could  not  have  maintained  his  action,  that  it  would  need  no 
discussion  if  he  had  not  abandoned  it.  It  therefore  remains 
to  be  seen  whether  the  new  plaintiffs,  under  the  new  com- 
plaint, can  maintain  this  action.  If  Wiley  Carter  had  not 
been  dead,  the  proper  course  would  have  been  for  his  cred- 
itors to  have  reduced  their  debts  to  judgment,  sold  the  land, 
and  to  have  bought  the  same  if  it  did  not  bring  its  worth, 
taken  the  sheriff's  deed,  and  brought  their  action  of  eject- 
ment. But,  as  no  sale  could  be  made  upon  execution  after 
the  death  of  Wiley  Carter,  the  creditors'  only  remedy  was 
through  the  administrator.  It  was  his  duty  to  proceed,  under 
sec.  1436  of  The  Code,  to  reduce  the  property  fraudulently 
conveyed  by  his  intestate  to  assets  to  pay  the  debts  of  his  in- 
testate; and,  if  he  did  not  and  would  not,  the  creditors  had 
the  right  to  proceed  against  him  and  compel  him  to  do  so. 
But  he  had  to  do  this  in  a  special  proceeding  before  the  clerk, 
who  had  the  original  and  exclusive  jurisdiction  of  the  mat- 
ter. Stancill  v.  Gay,  92  N.  C,  455 ;  Hunt  v.  Sneed,  64 
N.  C,  176 ;  Hendrich  v.  Majfield,  74  K".  C,  626 ;  Hardee  v. 
Williams,  65  X.  C,  56.  A  proceeding  to  sell  land  for  assets 
is  a  special  proceeding,  and  belongs  to  the  clerk.     Hyman  v. 
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Jamigan,  65  K  C,  96 ;  Shields  v.  McDowell,  82  N.  C,  137. 
If  there  are  equities  involved  that  give  the  Superior  Court 
jurifldiction  of  any  part  of  matter  involved  in  the  litigation, 
and  the  Superior  Court  thus  acquires  jurisdiction  of  a  part, 
it  will  proceed  to  determine  the  whole  matter.  Devereux  v. 
Devereux,  81  N.  C,  12 ;  Chambers  v,  Massey,  42  N.  C,  286. 
But  there  is  no  equitable  element  involved  in  this  case,  to 
bring  it  within  the  exception  to  the  general  rule,  and  to  bring 
it  within  the  doctrine  of  Devereux  v.  Devereux  and  Gham- 
hers  V.  Massey.  Nor  does  Act  1887,  chap.  276,  aid  the 
plainti£Fs  in  this  case,  as  that  act  only  implies  where  the 
case  was  commenced  before  the  clerk,  and  by  some  means 
has  been  carried  to  the  Superior  Court,  or  judge,  as  distin- 
guished from  the  clerk  of  the  court.  If  it  had  not  been  for 
the  want  of  jurisdiction,  we  do  not  say  but  what  the  new  ac- 
tion, after  the  administrator  became  a  party,  might  have  been 
6UBt«ined,  although  the  new  complaint  did  not  seem  to  have 
been  draw^  imder  sec.  1436,  and  no  sale  was  asked  for.  But, 
if  it  could  have  been  sustained,  it  would  have  been  by  giving 
a  most  liberal  construction  to  what  appeared  from  the  plead- 
ings, without  their  being  distinctly  alleged.  This  action  can 
not  be  maintained,  and  must  be  dismissed. 
Error.     Dismissed. 
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LUTON  V.  BADHAM. 
(October  80,  1900.) 

1.  Vendor  and  Purchaser — Parol  Contract  to  Convey  Land — 
Statute  of  Frauds — Improvements. 

A  yendor  in  poBsession,  who  repudiates  a  parol  contract  to  con- 
vey land,  is  liable  to  vendee  for  the  value  of  improvements. 


2.  Evidence — Parol — Parol  Contract — Statute  of  Frauds — 
Vendor  and  Purchaser — Improvements. 

That  a  party  entered  and  placed  improvements  on  land  under  a 
iwrol  contract  to  convey,  may  be  proved  by  parol  evidence 
when  the  owner  of  the  land  denies  the  contract 

Douglas,  J.,  dissenting. 

Civil  Action  by  Margaret  Luton,  administratrix,  against 
Hannibal  Badham,  heard  by  Judge  A.  L.  Coble,  at  Spring 
Terra,  1900,  of  Chowan  Superior  Court.  From  a  judgment 
of  nonsuit,  the  plaintiff  appealed. 

Busbee  &  Busbee,  for  plaintiff. 

Pruden  &  Pruden,  and  Shepherd  &  Shepherd,  for  defend- 
ant. 

FuBCHEs,  J.  The  plaintiff  is  the  administratrix  of  Alex- 
ander Badham,  her  former  husband,  and  the  defendant  is  the 
father  of  her  intestate.  The  plaintiff  alleges  that  the  de- 
fendant was  the  owner  of  a  vacant  lot  in  the  town  of  Eden- 
ton,  and  upon  the  marriage  of  her  intestate  the  defendant 
proposed  to  him  that,  if  he  would  build  upon  and  improve 
said  vacant  lot,  it  should  be  his ;  that  he  would  make  him  a 
fee-simple  title  to  it ;  that  upon  this  agreement  her  intestate 
entered  upon  said  lot,  and  greatly  improved  the  same,  by 
erecting  a  dwelling  and  other  out-houses  thereon,  which  im- 
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provements  greatly  enhanced  the  value  of  said  lot,  to  the 
amount  of  f$400;  that  her  husband  and  intestate  lived  on 
said  lot  in  the  dwelling-house  he  had  built  with  the  plaintiff, 
his  wife,  from  1892  until  1897,  when  he  died,  leaving  the 
plaintiff  and  two  children,  the  result  of  their  marriage;  that 
plaintiff  continued  to  occupy  said  house  and  premises  for 
some  time  after  the  death  of  her  intestate,  when  she  sur- 
renderocl  the  possession  to  the  defendant  upon  his  request, 
and  upon  his  promise  to  give  her  a  part  of  the  rent  for  the 
benefit  of  her  said  children,  but  that  since  the  defendant 
has  gotten  possession  of  said  property  he  refuses  to  pay  her 
any  part  of  the  rent,  and  refuses  to  convey  said  land  to  her 
children ;  that  said  contract  and  agreement  between  her  intes- 
tate and  the  defendant  was  never  reduced  to  writing,  her 
intestate  having  full  confidence  in  the  "defendant,  and  believ- 
ing that  he  would  keep  his  said  promise,  and  convey  him  the 
lot;  that  said  contract  and  agreement  being  in  parol  only, 
and  the  defendant  refusing  to  carry  out  the  agreement  and 
to  convey  said  property,  the  plaintiff  asks  that  he  may  be 
decreed  to  account  and  pay  for  the  valuable  and  permanent 
improvements  her  intestate  put  upon  said  lot. 

The  defendant  answers,  and  admits  that  the  plaintiff's 
intestate  was  his  son ;  that  he  went  upon  said  lot  and  occupied 
the  same  with  his  family  until  his  death;  and  that  he  built 
some  small  house  for  his  use  while  there,  but  not  the  dwelling- 
house  which  defendant  alleges  he  built.  But  he  denies  that 
there  was  any  agreement  between  him  and  plaintiff's  intestate 
that,  if  he  would  go  upon  said  lot  and  improve  it,  he  w^ould 
convey  said  lot  to  the  plaintiff's  intestate,  and  denies  that  he 
said  anything  to  said  intestate  to  induce  him  to  improve  said 
lot,  with  the  expectation  that  he  would  convey  the  same  to 
him;  that,  as  the  intestate  was  his  son,  he  simply  permitted 
him  to  occupy  said  lot  without  rent,  and  defendant  admits  a 
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demand  for  title,  and  for  an  account  and  settlement  for  im- 
provements, and  that  he  has  refused  the  same,  but  he  did  not 
fonnally  plead  the  statute  of  frauds. 

Upon  the  trial,  the  Court  formulated  issues  as  to  whether 
there  was  a  parol  contract  or  agreement  between  the  defend- 
ant and  intestate  that,  if  intestate  would  improve  said  lot, 
defendant  would  make  him  a  title  to  it,  and,  if  there  was,  did 
plaintiflF's  intestate,  in  pursuance  of  said  agreement,  enter 
upon  said  lot  and  place  valuable  permanent  improvements 
thereon.  Upon  these  issues  the  plaintiff  introduced  Isaac 
Owens  and  other  witnesses,  and  asked  them  if  they  ever  heard 
the  defendant  say  how  it  was  and  under  what  circumstances 
the  plaintiff's  intestate  entered  upon,  improved,  and  occupied 
said  lot;  stating  that  the  purpose  of  asking  these  questions 
was  to  prove  that  there  was  such  a  parol  contract  between  the 
defendant  and  intestate  as  that  alleged  in  the  complaint. 
The  defendant  objected,  objection  sustained,  and  the  witness 
was  not  allowed  to  answer.  Plaintiff  thereupon  submitted  to 
a  judgment  of  nonsuit,  and  appealed.  This  is  the  case,  and 
the  only  question  presented  for  our  consideration  is  as  to  the 
competency  of  this  evidence. 

It  would  seem  that  Sain  v.  DuUn,  59  N.  C,  195,  and  Dunn 
r.  Moore,  38  N.  C,  364,  cited  by  the  defendant,  sustain  the 
niHiig  of  the  Court.  But  the  question  has  been  before  the 
Court  a  great  number  of  times,  and  we  must  admit  that  the 
opinions  do  not  appear  to  be  always  in  harmony.  A  parol 
contract  for  the  sale  of  land  is  not  a  void  contract,  but  void- 
able, upon  denial  or  a  plea  of  the  statute  of  frauds.  Thonuis 
r.  Kyles,  54  IST.  C,  302  ;  Gulley  v.  Macy,  84  N.  C,  434.  But 
when  the  alleged  contract  is  denied,  or  the  statute  of  frauds 
pleaded,  this  avoids  the  contract,  because  the  party  alleging 
it  is  not  allowed  to  show  by  parol  evidence  what  the  contract 
was.     The  English  rule  seems  to  have  been  that  the  statute 
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of  frauds  must  be  pleaded,  or  the  party  would  be  allowed  to 
proceed  with  parol  evidence  to  establish  the  contract.  But 
our  (/ourts  have  extended  the  rule  so  as  to  include  a  denial 
of  the  contract  as  well  as  by  pleading  the  statute  of  frauds. 
Galley  t\  Macy,  supra,  and  many  other  cases.  Whether  it 
would  not  have  been  better  that  we  had  followed  the  English 
rule  is  not  now  an  open  question,  as  the  rule  seems  to  be 
firnilv  established  the  other  wav  in  this  State. 

But  the  plaintiff  contends  that  she  is  not  claiming  the 
right  to  establish — to  set  up — a  parol  contract;  that  she  is 
not  asking  a  specific  performance,  nor  is  she  asking  damages 
for  the  breach  of  a  parol  contract ;  that  her  contention  is  that, 
by  reason  of  the  contract  or  agreement  between  her  intestate 
and  the  defendant,  the  intestate  was  induced  to  enter  upon 
the  defendant's  land,  and  place  permanent  and  valuable  im- 
provements on  the  same ;  and  that  this  is  a  new  cause  of  ac- 
tion, collateral  to  the  contract,  based  upon  a  new  considera- 
tion given  by  equity  to  prevent  fraud.  If  the  plaintiff  is 
entitled  to  maintain  this  action  against  the  defendant,  it  is 
pi  rely  u])on  e<]ui  table  principles.  Before  the  junction 
of  the  jurisdiction  of  law  and  equity  in  the  same  Court,  a 
Iwirgainee,  in  a  parol  contract  for  the  sale  of  land  where  the 
contract  was  repudiated  by  the  bargainor,  could  not  have  re- 
lief against  the  bargainor  in  a  Court  of  Equity,  if  legal  de- 
mands alone  were  involved.  If  the  bargainee  had  paid  the 
purchase-price,  or  a  part  of  it,  in  nmnry  or  s]KH*ific  personal 
property,  he  had  a  right  of  action  at  law  to  recover  the  'same 
back.  And  a  Court  of  Equity  would  not  aid  him,  unless 
there  was  something  else  connected  with  the  transaction  that 
gave  him  an  equity.  Then  the  Court  of  Equity,  having  ac- 
quire<l  jurisdiction  of  the  matter,  would  proceed  to  investi- 
gate and  settle  l^al  as  well  as  equitable  demands.  Chambers 
V.  ^fa4isey,  42  X.  C,  286.     But  no  such  question  as  this  can 
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arise  now,  as  the  same  Courts  have  both  jurisdictions,  and 
administer  both  law  and  equity. 

If  the  plaintiff's  intestate  entered  upon  the  defendant's 
land  under  a  parol  contract,  and  placed  valuable  and  per- 
manent improvements  thereon,  and  the  defendant,  after  such 
improvements  were  made,  repudiates  the  contract,  and  re- 
fuses to  convey,  the  plaintiff  has  an  equitable  cause  of  action. 
Ellis  V.  Ellis,  16  N.  C,  345;  Albea  v.  Griffin,  22  N.  C,  9; 
Lyon  V.  Crissman,  Id.,  268 ;  Pitt  r.  Moore,  99  N.  C,  85 ; 
Tucher  v.  Marhland,  101  N.  C,  422 ;  Chambers  v.  Massey, 
42  N.  C,  286 ;  Thomas  v.  Kyles,  54  N.  C,  302 ;  Love  v.  Nel- 

m 

son,  54  N.  C,  339,  and  many  other  cases.  The  Court  says 
in  many  of  these  cases  that  it  would  be  against  equity  and 
good  conscience  to  allow  the  bargainor  to  repudiate  his  con- 
tract, and  thereby  to  reap  the  benefit  of  the  bargainee's  money 
and  labor. 

But  it  is  contended  by  the  defendant  that,  if  this  is  so,  the 
defendant  is  protected  from  any  liability  to  account  for  the 
reason  that  he  has  denied  the  contract,  and  the  law  will  not 
allow  the  plaintiff  to  prove  it.  And  this  is  admitted  to  be 
true,  so  far  as  establishing  the  contract  for  the  purpose  of 
enforcing  a  specific  performance,  or  the  recovery  of  damages 
for  a  breach  thereof.  But  can  not  the  plaintiff  prove  there 
was  a  contract  under  which  her  intestate  was  induced  to  enter 
and  put  valuable  improvements  on  the  land  ?  If  she  can  not, 
the  fraud  upon  which  the  plaintiff's  action  is  based  is  pro- 
tected by  the  simple  answer  of  the  defendant.  This,  it 
seems  to  us,  can  not  be  and  is  not  the  law  in  this  State.  In 
Albea  r.  Griffin,  supra,  which  seems  to  be  regarded  as  the 
leading  case,  it  does  not  distinctly  appear  that  the  defendant 
denied  the  contract,  and,  if  he  did  not,  certainly  no  stress  is 
put  upon  that  fact  by  the  learned  Judge  who  wrote  the 
opinioTi.     The  opinion   in  Albea   r.   Ginffin   was  written  by 
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Judge  Gaston  at  June  Term,  1838,  and  at  June  Term,  1839, 
he  wrote  the  opinion  in  the  ease  of  Lyon  v.  Crissman,  22  N. 
C,  268,  in  which  he  uses  this  language:  "If  the  objection 
be  that  the  agreement  is  void,  because  not  reduced  to  writing, 
and  this  objection  could  avail  anything,  it  should  have  been 
set  up  in  the  pleadings.  But  this  has  not  been  done.  The 
plaintiff  avers  one  agreement,  and  the  defendant  sets  up 
another,  and  the  parties  have  left  to  proof  which  representa- 
tion is  the  true  one."  Ellis  v,  Ellis,  16  X.  C,  245,  was  an 
action  for  specific  performance  of  a  parol  contract  for  the 
sale  of  land,  and  alternate  relief  was  demanded  for  better- 
ments. The  answer  denied  the  contract,  and  the  Court  held 
that  it  could  not  be  specifically  enforced,  but  allowed  evi- 
dence, and  ordered  an  accojant  as  to  rents  and  profits  and  for 
betterments.  In  Pitt  v,  Moore,  99  X.  C,  85,  which  was  an 
action  on  a  parol  contract  for  betterments,  where  the  de- 
fendant did  not  admit  the  contract  as  alleged,  and  set  up  a 
different  contract  or  state  of  facts  to  those  alleged  by  the 
plaintiff  (and  this  was  an  action  by  the  personal  representa- 
tive), and  the  plaintiff  was  allowed  to  prove  the  agreement, 
and  the  Court  grant.ed  the  relief  prayed  for  and  ordered  an 
account  to  be  taken,  in  the  opinion  of  the  Court  the  following 
language  is  used:  "Whatever  may  have  been  the  ancient 
rule,  it  is  now  well  settled  by  many  decisions,  from  Baker  v. 
Carson,  16  N.  C,  381,  in  which  there  was  a  divided  Court, 
but  RuFFiN,  C  J.,  and  Gaston,  J.,  concurring,  and  Albea  r. 
Griffin,  17  N.  C,  9,  by  a  unanimous  Court,  to  Hedgepeth  v. 
Rose,  95  N.  C,  41,  that  where  the  labor  or  money  of  a  person 
has  been  expended  in  the  permanent  improvement  and  en- 
richment of  the  property  of  another  by  parol  contract  or 
agreement,  which  can  not  be  enforced  because,  and  only  be- 
cause, it  is  not  in  writing,  the  party  repudiating  the  contract, 
as  he  may  do,  will  not  be  allowed  to  take  and  hold  the  prop- 
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erty  thus  improved  and  enriched,  without  compensation  for 
the  additional  value  which  these  improvements  have  con- 
ferred upon  the  property,  and  rests  upon  the  broad  principle 
that  it  is  against  conscience  that  one  man  shall  be  enriched  to 
the  injury  and  cost  of  another,  induced  by  his  own  acts.'^ 
This  was  an  action  by  the  personal  representative.  Tucker  r. 
Markland,  101  K.  C,  422,  is  to  the  same  effect  as  Pitt  v. 
Moore,  where  plaintiffs  brought  an  action  for  possession  of 
land,  and  defendants  answered,  setting  up  a  parol  contract 
of  purchase  by  their  ancestor,  alleging  permanent  improve- 
ments, and  asking  payment  for  the  same.  The  plaintiffs  re- 
plied, denying  the  contract  and  defendants'  right  to  have  pay 
for  improvements.  But  the  Court  allowed  evidence  to  be  in- 
troduced to  establish  the  parol  contract,  which  the  jury 
found  to  have  been  made  by  defendants'  ancestor,  and  the 
Court  ordered  a  reference  as  to  rents  and  profits  and  im- 
provements, and  this  Court  afiirmed  the  judgment.  Thomas 
V.  Kyles,  64  N.  C,  302,  is  a  case  where  the  plaintiff  alleged 
that  his  intestate  made  a  parol  contract  with  the  defendant 
for  the  purchase  of  land,  entered  upon  and  took  possession 
thereof,  and  put  valuable  improvements  on  the  same.  The 
defendant  answered,  denying  the  contract.  Biit  the  plaintiff 
was  allowed  to  prove  the  contract  by  parol  evidence,  and, 
while  the  Court  refused  to  compel  a  specific  performance,  the 
plaintiff's  claim  for  betterments  was  allowed.  Other  cases 
might  be  cited  as  authority  for  the  admission  of  parol  evi- 
dence, to  show  that  the  party  entered  and  placed  valuable 
improvements  on  land  under  a  parol  contract  or  promise  to 
convey,  but  we  do  not  deem  it  necessary  to  do  so.  It  seemiB 
to  be  settled  bv  this  Court  that  it  mav  be  done ;  and  the  cases 
cited  show  that  where  a  party  is  induced  to  go  upon  land, 
and  put  valuable  improvements  thereon,  by  the  owner  thereof, 
upon  a  parol  promise  to  convey  the  same  to  the  party  putting 
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the  improvements  on  the  land,  and  the  owner  afterwards  re- 
fuses to  oonvejy  it  is  held  by  this  Court  to  be  a  fraud  upon  the 
party  so  induced,  and  the  Court  will  compel  him  to  pay  for 
such  improvements. 

It  was  also  contended  for  the  defendant  that  the  right  to 
have  pay  for  improvements  only  exists  while  the  bargainee  is 
in  possession,  and  Albea  v.  Griffin  and  Pass  v.  Brooks,  125 
N.  C,  129,  were  cited  as  authority  for  this  position.  But 
neither  of  these  cases,  nor  any  other  case  that  has  been  called 
to  our  attention,  supports  this  contention.  In  these  cases  and 
other  like  cases,  the  bargainee  being  in  possession,  the  Court 
said  that  such  bargainee  should  not  be  turned  out  until  the 
bargainor  paid  for  the  improvements.  This  was  only  a 
means  resorted  to  by  the  Court  to  enforce  the  bargainee's  re- 
covery%  and  not  as  the  grounds  of  the  plaintiff^s  equity,  which 
was  made  distinctly  to  rest  upon  the  fraud  of  the  bargainor; 
and  it  would  be  just  as  fraudulent  and  unconscionable  for  the 
bargainor  to  take  profit  by  means  of  such  fraud,  if  the  bar- 
gainee was  out  of  possession,  as  if  he  was  still  in  possession. 
It  is  the  fraud  that  gives  the  right  of  action,  and  not  the 
possession.  But  the  cases  of  Tucker  v.  Markland,  Pitt  v, 
Moore,  Thomas  v.  Kyles,  supra,  and  other  cases,  seem  to  settle 
this  contention  against  the  defendant.  It  is  true  that  it  is 
said  in  Pass  v.  Brooks  that  the  contract  is  admitted,  and,  de- 
fendants being  in  possession,  the  case  of  Albea  v.  Oriffin  was 
followed  as  to  the  judgment ;  and  the  statement  that  the  con- 
tract was  admitted  is  onlv  a  statement  of  the  facts  of  the 
ease.  There  is  nothing  in  the  case  of  Pass  v.  Brooks  that 
conflicts  with  what  is  said  in  this  opinion.  The  doctrines 
announced  in  this  case,  or  many  of  them,  are  held  in  the  re- 
cent case  of  North  v,  Bunn,  122  N.  C,  766,  in  which  case  it 
Is  held  that  the  bargainee  was  entitled  to  an  accoimt,  and 
that,  if  anything  should  be  found  in  her  favor,  it  should  be  a 
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lien  on  the  land.  It  may  be  that  this  judgment  was  given 
owing  to  the  peculiar  circumstances  of  that  case.  But  from 
the  authorities  cited,  and  the  strong  equitable  reasons  ap- 
pealing to  our  consciences  for  redress  against  a  fraud,  we  are 
of  the  opinion  that  the  evidence  should  have  been  admitted ; 
and  if  it  shall  be  found  on  the  trial  that  the  plaintiff's  intes- 
tate was  induced  to  go  upon  the  lot  and  put  valuable  perma- 
nent improvements  upon  the  same,  by  reason  of  the  promise 
of  the  defendant  that  he  would  convey  the  lot  to  him,  the 
plaintiff  will  be  entitled  to  have  an  accoimt  to  ascertain  the 
value  of  the  improvements,  subject  to  the  rents  and  profits, 
while  the  plaintiff  and  intestate  were  in  possession,  and,  if  a 
balance  be  found  in  her  favor,  the  judgment  shall  constitute  a 
charge  on  the  rents  and  profits  of  said  lot  until  it  is  paid, 
and  a  receiver  may  be  appointed  if  it  shall  be  deemed  neces- 
sary. 

Error.     New  trial. 

Douglas,  J.  (dissenting).  I  can  not  concur  in  the  judg- 
ment of  the  Court,  because  it  seems  to  me  to  fly  in  the  teeth 
of  the  statute  of  frauds.  This  statute,  originally  St.  29  Car. 
II.  c.  3,  sec.  2,  now  sec.  1554  of  The  Code,  reads  as  follows: 
"All  contracts  to  sell  or  oonvov  anv  lands,  tenements  or 
hereditaments,  or  any  interest  in  or  concenxin,  them  shall 
be  void  and  of  no  effect,  unless  such  contract  or  some  mem- 
orandum or  note  thereof  shall  be  put  in  writing  and  signed 
by  the  party  to  be  charged  therewith  or  by  some  other  person 
by  him  thereto  lawfully  authorized."  The  avowed  purpose 
of  this  statute,  as  originally  expressed,  was  to  prevent  frauds 
and  perjuries  by  doing  away  with  the  opportimities  and  in- 
ducements offered  by  certain  parol  contracts,  those  relating  to 
sales  of  landed  interests  being  perhaps  the  most  important. 
It  is  similar  in  purpose  to  section  590  of  The  Code;  and  I 
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r^ret  to  say  that  both  sections,  though  founded  on  acknowl- 
•edged  principles  of  public  policy  and  repeatedly  affirmed  and 
reaffirmed  by  legislative  enactment,  seem  doomed  to  ultimate 
•^nasculation  by  the  well-meaning,  but  dangerous  relaxations 
of  the  Courts,  based  upon  the  extension  of  equitable  princi- 
ples. We  have  frequently  seen  how  sections  171  and  172  of 
the  Code  may  be  practically  nullified  by  triennial  payments 
of  insignificant  amounts  or  alleged  promises  not  to  plead  the 
statute.  A  recent  case,  forcibly  illustrating  the  former,  is 
Garrett  v.  Beeves,  125  N.  C,  529.  In  the  case  at  bar  the 
plaintiff  is  not  in  possession  of  the  property,  and  this,  in 
my  mind,  distinguishes  this  case  from  all  those  cited  by  the 
Court  in  support  of  its  opinion.  The  plaintiff  says  that  "she 
surrendered  the  possession  to  the  defendant  at  his  request 
and  upon  his  promise  to  give  her  a  part  of  the  rent  for  the 
benefit  of  her  said  children."  There  was  no  allegation  of 
force  or  fraud,  further  than  a  promise  whose  fulfillment 
rested  entirely  in  the  future.  Under  such  circumstances, 
the  "preventive"  remedies  of  a  Court  of  Equity  have  no 
place.  The  word  "prevent"  is  derived  from  the  Latin  word 
^^praevenire^' — ^to  come  before;  to  precede.  This  was  its 
original  meaning  in  English,  as  given  by  Webster,  its  present 
meaning  being  "to  intercept,  to  hinder,  to  frustrate,  to  stop, 
to  thwart."  All  its  meanings  are  anticipative.  To  prevent 
tin  injury,  does  not  mean  to  redress  an  injury.  By 
the  very  meaning  of  the  words,  the  one  necessarily 
comes  after  the  injury,  while  the  other  must  precede  it.  Hence 
the  equities  arising  from  a  parol  agreement  for  the  sale  of 
land  were  originally  enforced  only  by  enjoining  the  vendor 
from  taking  possession  of  the  land.  Even  down  to  the 
present  day,  I  am  unable  to  find  a  single  case  in  our  Reports 
where  the  vendee  in  parol  has  recovered  for  improvements 
after  his  surrender  of  possession.  On  this  point,  the  Court 
cites  Tucker  v.  Markland,  101  N".  C,  422 ;  Pitt  v.  Moore,  99 
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X.  C,  85,  and  Thomas  v.  Kyles,  54  N.  (\,  302.  In  the  last- 
named  case  specific  performance  was  decreed  for  the  greater 
part  of  the  land.  The  last  clause  of  the  opinion  relating  to- 
the  five  acres  is  very  short,  and,  while  it  does  not  specifically 
state  that  that  portion  of  the  land  was  in  the  possession  of  the 
plaintiff,  there  is  nothing  to  the  contrary.  The  natural  in- 
ference is  that  the  plainiff  was  in  possession,  as  the  decree 
simply  provides  that  an  account  of  the  improvements  shall  be 
taken  without  in  any  way  making  them  a  lien  upon  the  land 
or  the  rents  and  profits  thereof.  Moreover,  this  case  is  dis- 
tinguished and  almost  overruled  in  Sain  v.  Dulin,  59  N.  C, 
195,  which  is  clearly  against  the  contention  of  the  plaintiff 
in  the  case  at  bar,  as  also  is  Dunn  r.  Moore,  38  N.  C,  364. 
Both  these  latter  cases  have  been  repeatedly  cited  with  ap- 
proval. In  Pitt  V.  Moore,  also  a  suit  for  specific  perform- 
ance, the  plaintiff  and  defendant  appear  to  have  been  part^ 
ners,  jointly  in  possession  of  the  mill.  The  Court  says,  on 
page  92,  99  If.  C. :  '*The  action  is  substantially  for 
the  settlement  of  the  partnership,  and  the  plaintiff  is  enti- 
tled to  have  an  account,"  etc.  In  Tucker  v,  Markland,  the 
Court  distinctly  states  the  principle  of  its  decision  in  the 
following  words :  "It  would  be  inequitable  and  against  con- 
science to  allow  the  latter  to  turn  him  (the  vendee)  out  of 
possession  thereof  without  restoring  his  outlay  in  cash  and 
for  valuable  improvements  he  put  on  the  land  while  so  in 
possession.  *  *  *  Shall  the  Court  allow  the  vendor  to- 
keep  the  money  of  the  vendee,  which  he  thus  obtained,  while 
it  helps  him  to  get  possession  of  the  land  ?  Surely  not.  The 
Court  of  Equity  will  not  enforce  the  contract  because  the 
statute  pleaded  renders  it  void,  but  it  will  not  help  the 
vendor  to  consummate  a  fraud."  In  Albea  v.  Oriffin,  22  N. 
C,  9,  the  leading  case  upon  the  subject,  this  Court  says :  "If 
they  repudiate  the  contract,  which  they  have  a  right  to  do^ 
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they  muBt  not  take  the  improved  property  from  the  plaintiff 
without  compensation  for  the  additional  value  which  these 
improvements  have  conferred  upon  the  property."  To  the 
same  effect  is  Pass  v.  Brocks,  126  N.  C,  129.  In  the  very 
nature  of  things,  what  other  remedy  can  be  given  without 
violating  the  letter  and  spirit  of  the  statute  ?  In  the  case  at 
bar  the  Court  can  not  say :  "We  will  prevent  the  vendor  from 
taking  back  his  land  without  just  compensation ;  we  will  not 
help  him  to  commit  a  fraud."  The  vendor  asks  no  help. 
His  fraud  is  an  accomplished  fact.  He  is  in  possession  of 
his  land,  and  simply  asks  to  be  let  alone.  What  then  can  we 
do  ?  We  can  not  decree  specific  performance,  nor  can  we  put 
the  plaintiff  back  in  possession  of  the  land  which  she  volun- 
tarily surrendered. 

But  it  is  said  we  can  render  an  affirmative  judgment  for 
the  amount  of  the  improvements.  In  what  way?  Not  in 
contract,  for  there  was  no  agreement  that  the  vendor  would 
pay  for  the  house.  Not  for  breach  of  contract,  for  the  only 
contract  between  them  was  one  that  lies  under  the  ban  of  the 
law.  Such  a  contract  can  not  even  be  proved,  much  less  en- 
forced. It  is  true  the  vendee  in  possession  may  prove  a  parol 
contract  of  sale  as  showing  the  nature  of  his  possession,  but 
not  as  the  sole  ground  of  affirmative  relief.  This  seems  to  be 
clearly  recognized  in  North  v.  Bunn,  122  N.  C,  766,  an  ac- 
tion in  the  nature  of  ejectment.  There  the  Court  says: 
'^The  contract  for  the  conveyance  of  the  land  in  dispute,  be- 
ing in  parol  and  denied,  can  not  be  enforced  by  reason  of  the 
statute  of  frauds.  When  the  contract  is  denied,  the  Court 
can  not  hear  proof  of  a  void  contract," — citing  Dimn  v. 
Moore,  38  N.  C,  364.  Further  on  the  Court,  referring  to 
compensation  for  improvements,  says:  "This  relief  is  not 
founded  upon  the  existence  of  any  contract  sought  to  be  ex- 
ecuted, or  for  the  breach  of  which  compensation  or  damages 
were  asked.     It  is  an  appeal  to  the  Court  to  prevent  fraud." 
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The  only  case  I  can  find  in  onr  Reports  whore  the  vendee 
has  even  asked  for  compensation  for  improvements  after  his 
surrender  of  possession  is  McCrackpn  v,  McCrachenfi^  N.  C, 
272,  and  there  his  right  was  absolutely  denied  by  a  majority 
of  this  Court.  Justice  Ruffin,  speaking  for  the  Court,  says : 
"But,  neither  in  that  case  (Albea  t\  Grifji^i),  nor  in  any  other 
in  which  its  principles  have  l)eon  adopted — and  there  are 
many  such, — is  there  even  a  suggestion  to  be  found  that  an 
action  can  be  sustained  in  any  form,  or  in  any  Court,  whether 
at  law  or  in  equity,  for  damages  for  the  non-performance  of 
such  a  contract;  and  that  is  simply  what  this  action  is, — 
nothing  more  nor  less.  To  permit  it  to  be  done  would  be  for 
the  Courts  to  act  in  the  very  teeth  of  the  statute,  in  defiance 
of  the  declared  will  of  the  legislature."  It  is  true  in  that 
case  the  vendor  oflFered  to  let  the  vendee  take  his  improve- 
ments, one  of  them  l>eing  a  mill-race  dug  in  the  groxmd.  A 
hole  in  the  ground  is  not  a  very  valuable  piece  of  property 
when  severed  from  the  realty,  and  so  the  vendee  asked  the 
Court  to  give  him  something  else  instead.  The  Chief  Jus- 
tice dissented  from  the  opinion  of  the  Court  in  an  able  opin- 
ion, upon  the  reasoning  of  which  the  plaintiff's  counsel,  who 
has  clearly  presented  every  available  point  in  his  case, 
frankly  stated  he  chiefly  relied.  There  is  much  in  the  case 
at  bar  that  appeals  to  our  moral  sensibilities,  but  not  to  our 
equitable  jurisdiction.  We  must  remember  that  such  juris- 
diction attaches  where  there  is  no  adequate  remedy  at  law,  but 
not  where  the  contract  is  forbidden  by  law.  There  is  a  clear 
distinction  between  the  illegality  of  a  contract  and  the  inad- 
equacy of  a  legal  remedy,  as  much  so  as  there  is  between  the 
statement  of  a  defective  cause  of  action  and  a  defective  state- 
ment of  a  cause  of  action.  In  one  case  the  defect  is  in  the  sub- 
stance ;  but  in  the  other,  merely  in  the  accident. 

That  it  is  the  policy  of  the  law  to  regard  the  vendee's  claim 
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for  improvements  as  purely  a  defensive  remedy  appears  from 
section  473  of  The  Code,  which  provides  that  any  defendant 
against  whom  a  judgment  shall  he  rendered  for  land  may,  at 
any  time  hefore  the  execution  of  such  judgment,  present  a 
petition  to  be  allowed  for  permanent  improvements  put  upon 
the  land  in  good  faith.  Boyer  v.  Garner,  116  N.  C,  125, 
1 30.  It  would  seem  that  the  decided  current  of  authority  in 
other  States  is  to  the  effect  that  claims  for  improvements 
can  not  be  entertained  after  surrender  of  the  premises,  but  so 
much  depends  upon  local  statutes  that  the  value  of  such  de- 
cisions is  frequently  doubtful,  as  applying  to  general  princi- 
ples of  equity.  16  Am.  and  Eng.  Enc.  Law,  103-105.  In 
many  States,  perhaps  in  a  majority,  such  parol  contracts  are 
enforced  under  the  principle  of  part  performance ;  but  as  this 
doctrine  has  been  distinctly  repudiated  in  this  State,  we  must 
decide  the  question  in  accordance  with  the  tenor  of  our  de- 
cisions and  the  policy  of  our  laws. 
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HBNDON  V.  NORTH  CAROLINA  RAILROAD  COMPANY. 

(October  30,  1900.) 

1.  Lost  Instruments — Lost  Certificate  of  Stock — Reissue — 
Lost  Records — Papers. 

Acts  1885»  chap.  265,  regulating  the  manner  of  issuing  certifi- 
cates where  certificate  of  stock  has  been  lost,  is  valid. 
Hendon  v.  Railroad,  125  N.  C,  124. 

2.  Former    Adjudication — Res    Judicata — Rehearing — Ap- 
peal, 

It  is  not  allowable  to  rehear  a  cause  by  raising  the  same  points 
upon  a  second  appeal. 

3.  Tender — Indemnity  Bond — Costs. 

When  plaintiff  failed  to  tender  an  indemnity  bond  aB  provided 
by  Acts  1885,  chap.  265,  and  defendant  admitted  right  of 
plaintiff  to  the  reissue,  plaintiff  is  liable  for  costs. 

4)  Exceptions — Objections — Supreme  Court. 

No  other  exceptions  than  those  set  out  in  the  record  will  be  con- 
sidered by  the  Supreme  Court,  other  than  exceptions  to  the 
Jurisdiction,  or  because  the  complaint  does  not  state  a  cause 
of  action,  or  motions  in  arrest  of  judgment  for  the  insuffi- 
ciency of  an  indictment. 

5.  Judgment — Relief  Demanded — Pleadings. 

Under  The  Code  a  party  is  entitled  to  any  relief  Justified  by  the 
pleadings  and  proof. 

6.  A  ppea  1 — Practice — Trial. 

On  appeal  the  case  will  be  treated  in  the  same  aspect  it  pre- 
sented Jn  the  court  below. 

7.  Appeal — Objection  on  Appeal. 

On  appeal  defendant  can  not  object  to  granting  to  plalntift  of  a 
conditional  Judgment  enforcing  a  statute  the  benefit  of 
which  defendant  claimed  in  his  answer. 
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8.  Appeal — Indeinnity  Bond. 

On  appeal  defendant  can  not  object  that  the  Court  required 
plaintiff  to  comply  with  Acts  1885,  chap.  266,  and  give  In- 
demnity bond. 

0.  Appeal — Theory  of  Review. 

On  appeal  defendant  can  not  object  that  the  action  was  tried  on 
a  different  aspect  from  that  alleged,  when  he  acquiesced  in 
the  yariance. 

10.    Variance — I m material     Variance — Complaint — .4 nsirer 
— Pleadings — Trial. 

An  immaterial  variance  between  the  complaint  and  answer 
should  be  disregarded. 

Civil  Action,  to  compel  the  defendant  to  issue  and  deliver 
to  the  plaintiflF  a  certificate  for  two  shares  of  stock  owned  by 
the  plaintiif  in  defendant  corporation,  heard  by  Judge  Fred- 
erick Moore  and  a  jury,  at  Spring  Temi,  1900,  of  Dubham 
Superior  (/ourt.  From  judgment  for  plaintiff,  the  defend- 
ant appealed. 

Cook  £'  Green,  for  plaintiff. 
Manning  &  Foushee,  for  defendant. 

Clakk,  J.  The  complaint  alleges  that  plaintiff  is  the 
owner  of  two  shares  of  stock  in  defendant  company;  that  she 
lost  the  certificate  therefor  about  1874;  that  after  the  most 
diligent  search  she  has  not  been  able  to  find  it,  and  that  she 
lia*  not  sold,  transferred,  or  assigned  said  certificate  of  stock ; 
that  the  defendant  has  all  along  continued  to  pay  her  divi- 
dends thereon, — and  prays  judgment  that  the  defendant  issue 
to  her  a  new  certificate  for  the  same.  The  answer  admits 
that  the  plaintiff  is  ''the  owner  and  holder  of  two  shares  of 
«tock  in  defendant  corporation ;"  that  her  name  appears  as 
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puch  on  the  stock  book,  and  that  all  dividends  thereon  dovna 
to  the  present  time  have  been  paid  to  her  without  objection 
or  exception  by  anyone  whatever;  and  that  defendant  ha» 
at  all  times  recognized  plaintiff  as  holder  and  owoier  of  said 
two  shares, — but  denies  any  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  loss  of  the  certificate,  and  de- 
mands strict  proof  thereof.  For  further  defense,  the  answer 
avers  that  the  defendant  corporation  having  been  incorpor- 
ated prior  to  the  Constitution  of  1868,  and  its  charter  and  by- 
laws containing  no  authority  to  re-issue  certificates,  it  can  not 
be  compelled  to  do  so ;  and,  further,  that  before  it  is  required 
to  issue  a  duplicate  certificate  it  is  entitled  to  have  the  plain- 
tiff execute  a  bond  of  indemnity,  and  that  the  re-issued  cer- 
tificate should  be  deposited  with  the  treasurer  of  defendant, 
as  an  escrow,  for  five  years,  before  delivery  to  plaintiff,  both 
"as  provided  by  chapter  265,  Laws  1885 ;"  and  pleads  fur- 
ther, also,  that  no  tender  of  indemnity  bond  was  made  by 
plaintiff  before  bringing  the  action.  The  jury,  upon  issue 
submitted,  found  that  the  certificate  of  stock  had  been  lost. 

The  principal  exceptions  by  defendant  call  in  question  the 
power  of  the  Legislature  to  pass  the  Laws  of  1885,  c.  265,  so 
far  as  the  defendant  company  is  concerned.  But  that  point 
was  decided  against  defendant  when  the  case  was  here  before 
(Hendon  i\  Bailroad  Co.,  125  N.  C,  124,)  where  it  is  held 
that  the  statute  "is  in  no  wise  an  amendment  to  the  charter 
of  the  defendant,  but  a  general  provision  applicable  to  all 
corporations,  regulating  the  manner  of  issuing  certificates 
where  certificates  of  stock  have  been  lost,  requiring  indemnity 
bond,"  etc.  The  same  point  can  not  be  raised  again  upon 
another  appeal  in  the  same  action.  That  decision  could  only 
he  reviewed  by  a  rehearing.  P/rtzf elder  v.  hxsnrance  Co.,  123 
N.  C,  164. 

The  judgment  given  in  this  case  follows  the  provisions  of 
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chapter  265,  Laws  1885,  whose  benefits  are  invoked  in  the 
answer,  and  is  an  exact  copy  of  the  former  judgment,  which 
was  approved  on  the  former  appeal.  The  defendant  having 
denied  the  plaintiff's  right  to  the  re-issue  of  the  certificate 
asked  for,  it  is  immaterial  that  no  tender  of  bond  was  made 
before  bringing  the  action.  Cui  bono  ?  McQueen  v.  Smith, 
118  K  C,  569;  Waterworks  v.  Tillinghast,  119  N.  C,  e343; 
Shannonhouse  v.  Withers,  121  If.  C,  376;  Springs  v. 
Schenck,  99  N.  C,  551.  If  the  relief  demanded  had  been 
admitted  by  the  answer,  then  failure  to  tender  the  bond  be- 
fore action  brought  would  have  justly  thrown  the  costs  of  the 
unnecessary  proceedings  upon  the  plaintiff. 

The  only  other  point  presented  by  defendant  is  that  the 
prayer  of  the  complaint  is  for  the  re-issue  of  a  certificate  of 
stock  in  lieu  of  that  lost,  and  the  judgment  is  for  issue  of  a 
duplicate  certificate  upon  giving  the  indemnity  bond,  and 
filing  with  defendant's  treasurer  such  duplicate  certificate,  as 
an  escrow,  for  five  years,  as  required  by  Laws  1886,  c.  265. 
For  many  reasons,  this  objection  is  without  merit:  (1)  The 
objection  was  not  made  at  the  trial,  when,  if  made,  the  com- 
plaint could  have  been  amended,  if  necessary.  It  can  not  be 
made  for  the  first  time  here.  Rule  27  of  this  Court,  and 
cases  cited  thereunder;  Clark's  Code  (3d  Id.)  p.  920;  and 
also  Id.,  p.  777.  (2)  The  plaintiff  is  entitled  to  any  relief 
which  the  law  will  grant,  upon  the  facts  alleged  in  her  com- 
plaint, if  proved,'  whether  the  appropriate  remedy  is  de- 
manded in  the  prayer  for  relief  or  not.  Clark's  Code  (3d 
Ed.)  pp.  200,  201.  (3)  On  appeal  the  case  will  be  treated 
in  the  same  aspect  it  presented  on  the  trial  below.  Allen  v. 
Railroad  Co,,  119  N.  C,  710.  (4)  The  provisions  of  chap- 
ter 265,  Laws  1885,  are  set  up  and  invoked  by  the  answer, 
and  the  defendant  can  not  object  to  its  invocation  being 
granted.     (6)  The  defendant  can  not  object  that  the  Court 
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requires  the  plaintiff  to  give  an  indemnity  bond,  and  deposit 
the  duplicate  certificate  for  five  years  with  defendant's  treas- 
urer. These  requirements  can  work  no  prejudice  to  defend- 
ant, who,  besides,  can  waive  them  if  it  wishes.  (6)  If  the 
cause  had  in  fact  been  tried  upon  a  substantially  different 
aspect  from  that  alleged  in  the  complaint,  the  defendant, 
after  acquiescing  in  such  variance,  and  making  no  objection 
to  the  issue  submitted,  can  not  now  be  heard  to  make  this  ob- 
jection to  vitiate  the  trial.  If  necessary,  the  pleadings  would 
be  reformed,  even  "after  judgment,"  as  authorized  by  Code, 
sec.  273,  to  conform  to  the  facts  proved.  (7)  The  variance, 
if  any,  is  so  inmiaterial  that  it  should  be  disregarded  at  any 
stage  of  the  proceedings.  Code,  sees.  269,  270,  and  cases 
cited  under  same.  Clark's  Code,  (3d  Ed.)  pp.  290-293. 
No  error. 


PERSON  V.  LEARY. 
(October  30,  1900.) 

1.  Receivers — Foreign — Proof  of  Appointment. 

When  receivers  of  a  foreign  court  make  a  motion  for  a  con- 
tinuance of  a  restraining  order,  the  fact  of  their  appoint- 
ment, if  denied  in  the  answer,  in  the  absence  of  subsequent 
admissions,  must  be  proved  by  a  certified  copy  of  their  ap- 
pointment. 

2.  Receivers — Appointment — Admissions. 

Where  affidavit  filed  subsequent  to  answer,  admits  appointment 
of  plaintiffs  as  foreign  receivers,  it  relieves  them  from  prov- 
ing their  appointment. 

Eepoetbd  in  126  N.  C,  504.     Petition  to  rehear  granted. 
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Pruden  &  Pruden,  and  Shepherd  &  Shepherd,  for  peti- 
tioners. 

F.  H.  Busbee  and  E.  F.  Aydlett,  against  petitioners. 

Douglas,  J.  This  is  a  rehearing  of  the  case  reported  in 
126  N.  C.  504.  It  has  given  us  much  trouble,  because  we 
are  unwilling  to  overrule,  or  even  materially  modify,  the  es- 
sential principles  governing  the  recognition  of  foreign  re- 
ceivers laid  down  in  this  case  when  here  before.  This  trou- 
ble might  have  been  avoided  if  the  plaintiffs  had  followed 
the  suggestions  rather  pointedly  given  in  Kruger  v.  Bank,  123 
N.  C,  16.  We  have  repeatedly  recognized  the  right  of  for- 
eign receivers,  under  the  law  of  comity,  to  sue  in  this  State. 
In  Insurance  Co.  v.  Edwards,  124  N.  C,  116,  121,  this  Court 
says:  "At  this  stage  of  the  case  we  must  assume  that  the 
suit  in  Massachusetts  was  properly  conducted,  and  we  see  no 
reason  why  the  Courts  of  that  State  should  not  wind  up  the 
affairs  of  its  own  insolvent  corporation.  Nor  is  there  any 
objection  to  the  receiver  of  a  foreign  Court  suing  in  the 
Courts  of  this  State.  What  may  be  the  result  of  that  suit  is  a 
different  matter,  but  he  will  be  given  a  hearing. ''  However, 
in  all  such  cases  there  is  a  preliminary  question  involving  the 
l^al  existence  of  the  receiver.  His  right  to  sue  necessarily 
depends  upon  his  right  to  exist,  and  when  this  is  denied  he 
must  prove  his  right  by  such  evidence  as  the  law  requires. 
The  legal  identification  of  a  stranger  living  beyond  the  juris- 
diction of  our  Courts,  and  coming  here  only  to  enjoin  the 
prosecution  of  a  lawful  business,  is  just  as  important  as  the 
identification  of  one  presenting  a  bank  check  for  payment. 
Whether  or  not  the  check  overdraws  the  account  is  a  matter 
of  little  importance,  provided  the  holder  has  no  right  to  pre- 
sent it,  and  of  such  right  his  own  statement  would  scarcely 
be  deemed  conclusive  proof.     We  think  that  on  a  motion  for  a 
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continuation  of  the  injunction,  the  plaintiffs  should  have 
proved  their  appointment  as  receivers  by  a  certified  tran- 
script,  if  the  fact  had  been  seriously  denied.  It  is  true,  the 
defendants,  in  their  answer,  say  that  they  have  not  sufl&cient 
information  to  admit  or  deny  the  same;  meaning,  we  pre- 
sume, that  they  have  no  knowledge  or  information  thereof 
suflScient  to  form  a  belief.^'  This  was  in  effect  a  statutory 
denial,  and  sufficient  to  put  the  plaintiffs  to  the  proof  of  their 
allegation,  provided  the  matter  had  there  ended.  But  the 
principal  defendant,  in  an  affidavit  subsequently  filed  by  its 
president,  Wirgman,  practically  admitted  the  appointment 
of  the  receivers,  and  this  admission  runs  through  several  of 
the  affidavits  filed  by  the  defendants.  In  his  affidavit  of  Au- 
gust 15,  1899,  verified  three  months  after  the  verification  of 
the  answer,  Wirgman  uses  the  following  language:  "This 
affiant  has  had  investigation  made,  and  the  receivers.  Person 
and  Hazell,  have  neither  listed  nor  paid  the  taxes  on  the 
property  described  in  the  complaint  since  they  were 
appointed  receivers  of  the  bank."  This  admission  i3 
not  inconsistent  with  the  qualified  denial  in  the  answer. 
It  may  well  be  that  Wirgman  had  no  sufficient  knowledge 
or  information  when  he  verified  the  answer,  and  yet  on  sub- 
sequent investigation  was  led  to  admit  the  appointment  of  the 
receivers — a  fact  susceptible  of  such  easy  proof.  In  two 
affidavits  filed  by  the  defendants,  one  Andrew  Brown  says: 
"Affiant  is  informed  that  the  receivers  took  charge  of  the 
Bank  of  Commerce  during  December,  1896."  Again  he 
savs:  "This  affiant  has  had  several  interviews  with  one  of 
the  receivers  of  the  Bank  of  Commerce  since  its  failure, 
and  there  was  nothing  said  to  this  affiant  regarding  the  Tyr- 
rell County  lands,  or  the  taxes  upon  the  same;  nor  has  any 
inquiry  been  made  by  the  receivers  of  this  affiant  regarding 
the  same."     Again  he  says :     "Deponent  states  that  there  was 
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not  $163,000  unpaid  paper,  in  which  he  was  either  directly 
or  indirectly  interested,  in  the  Bank  of  Commerce  at  the  time 
the  receivers.  Person  and  Hazell,  took  charge."  Similar  pas- 
sages occur  elsewhere.  In  view  of  these  subsequent  state- 
ments by  the  defendant  and  its  witnesses,  we  think  that  the 
qualified  denial  of  the  answer  was  practiacUy  superseded,  and 
that  the  Court  below  properly  treated  the  appointment  of  the 
receivers  as  in  the  nature  of  an  admitted  fact.  We  wish  here 
to  make  a  clear  distinction,  by  limiting  the  operation  of  this 
opinion  to  the  facts  of  the  case.  We  mean  to  say  that  where 
a  motion  is  made  by  the  receivers  of  a  foreign  Court  for  the 
continuance  to  the  final  hearing  of  an  injunction,  or  the  issu- 
ing of  an  injunction  upon  a  restraining  order  already  granted, 
the  fact  of  their  appointment,  if  denied  in  the  answer,  and  in 
the  absence  of  subsequent  admissions,  must  be  proved  by  a 
certified  copy  of  such  appointment.  We  do  not  mean  to  say 
that  such  strict  proof  would  be  required  upon  an  application 
for  a  restraining  order  before  the  case  had  been  brought  to 
issue,  and  where  any  delay  might  work  irreparable  injury  to 
the  applicant.  Injunction,  being  equitable  in  its  nature  and 
origin,  must  be  administered  upon  equitable  principles,  ex- 
cept in  so  far  as  it  may  come  within  some  plain  statutory  pro- 
vision. But  the  latter  phase  of  the  question  is  not  now  be- 
fore us.  Having  been  inadvertent  to  the  subsequent  admis- 
sions of  the  defendant,  the  petition  of  the  plaintiff  to  re- 
hear is  granted,  and  the  judgment  below  is  affirmed. 
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JONES  V.  DUNCAN. 
(October  30,  1900.) 

Constitutional  Law — Ordinances — Live  Stock — Discriminor 
Hon — Cities  and  Towns. 

It  is  not  unconstitutional  for  the  legislature  to  prescribe  that 
resident  owners  of  stock  found  running  at  large  in  a  town 
shall  pay  a  higher  penalty  than  non-residents. 

Civil  Action  by  W.  J.  Jones  against  W.  H.  Duncan, 
heard  by  Judge  Frederick  Moore,  upon  an  agreed  state  of 
facts,  at  Fall  Term,  1899,  of  Habnktt  Superior  Court. 
From  judgment  for  defendant,  the  plaintiff  appealed. 

P,  P.  Jones,  for  plaintiff. 

Simmons,  Pou  &  Ward,  for  defendant. 

Faibcloth,  C.  J.  This  is  claim  and  delivery  by  the  plain- 
tiff to  recover  his  hogs,  which  were  seized  and  impounded  by 
the  defendant,  marshal  of  the  town  of  Dunn,  in  Harnett 
County.  The  hogs  had  strayed  into  the  streets  of  said  town. 
The  town  was  incorporated  under  Private  Laws  1889,  c.  191, 
and  amendments  thereto.  The  Board  of  Town  Commission- 
ers declared  by  an  ordinance  that  hogs,  etc.,  running  at  large 
in  the  town,  were  nuisances,  and  imposed  a  fine  on  the  own- 
ers who  should  wilfully  permit  any  such  animals  at  large 
within  the  town,  providing  that  owners  of  stock  without  the 
limits  of  the  town,  and  within  one  mile  thereof,  should  pay  a 
smaller  penalty  than  those  within,  and  those  more  than  one 
mile  distant  from  the  corporate  limits  would  not  be  charged 
anything  for  the  first  three  times.  The  only  question  pre- 
sented, or  so  intended,  is  whether  the  said  Commissioners  had 
authority  to  enact  the  ordinance,  or  whether  it  is  void.  This 
question   has   been   heretofore   considered   and  settled.     In 
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State  V.  Tweedy,  116  N.  C,  704,  it  was  held,  upon  previous 
decisions,  that  it  was  competent  for  the  town  to  pass  such  an 
ordinance,  and  to  prescribe  a  penalty  for  its  violation, 
whether  the  owner  of  the  stock  should  live  inside  or  outside 
of  the  corporate  limits.  In  Broadfoot  v.  Town  of  Fayette- 
ville,  121  N.  C,  418,  it  was  held  that  the  Legislature  could 
discriminate,  on  this  subject,  between  resident  and  non-resi- 
dent owners  of  stock,  as  such  discrimination  is  not  forbidden 
by  the  Constitution  of  the  State,  or  of  the  United  States. 
Affirmed. 


PASS  V.  BROOKS. 
(October  30,  1900.) 

1.  Vendor  and  Purchaser — Rental  Value — Improvements. 

An  iBBue  as  to  the  rental  value  of  land  sought  to  be  recovered 
by  a  vendor,  in  failing  to  show  that  the  value  computed  was 
that  of  the  land,  without  the  improvements  thereon,  is  er- 
roneous. 

2.  Appeal — Issues — Exceptions, 

When  it  plainly  appears  from  the  record  that  a  certain  issue 
should  not  have  been  submitted,  on  appeal  the  Court  will  so 
find,  though  there  is  no  specific  exception  to  the  issue,  but 
only  to  the  finding. 

3.  Appeal — Rehearing — Arbitration — New     Trial — Vendor 
and  Purchaser. 

.  Wli^re  a  judgment  is  set  aside  in  an  action  between  a  vendor 
and  purchaser,  for  error  in  issue  as  to  rental  value  of  prop- 
erty, and  Supreme  Court  attempts  to  adjust  the  rent 
thereof,  a  new  trial  will  be  granted  on  rehearing,  in  order 
that  such  issue  may  be  submitted. 
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Petition  to  rehear.  Petition  allowed.  New  trial.  Fop 
former  opinion,  see  126  N.  C,  129. 

Boone,  Bryant  &  Biggs,  for  petitioner. 

J,  W,  Ordham  and  A.  L.  Brooks,  in  opposition. 

FuBCHEs,  J.  This  case  was  before  the  Court  at  Fall  Tenn, 
1899,  reported  in  125  N.  C,  129,  and  is  before  us  again 
upon  a  petition  to  rehear.  There  is  no  complaint  as  to  any- 
thing contained  in  the  opinion,  except  what  is  said  in  the 
two  last  paragraphs,  where  the  Court  undertakes  to  settle  the 
matter  in  dispute  between  the  parties  upon  an  equitable  ad- 
justment ;  and  we  do  not  see  that  the  plaintiff  is  damaged  by 
what  is  there  said.  It  would  probably  have  been  better  to 
have  said  in  that  opinion  what  was  held  by  the  Court  when  it 
was  here  before,  and  what  we  will  say  now :  That  it  is  so  ap- 
parent to  the  Court,  from  the  third  issue  as  submitted  to  the 
jury,  unexplained  by  the  Court,  and  the  finding  of  the  jury 
thereon,  that  there  is  error,  the  Court  will  not  allow  this 
finding  to  stand.  The  issue  is  as  follows:  "What  is  the 
rental  value  of  said  land  per  year?"  And  the  answer  is: 
"$25."  What  is  the  rental  value  ?  This,  unexplained,  must 
necessarily  mean  the  present  rental  value,  and  must  neces- 
sarily include  the  improvements  put  upon  the  land  by  the  de- 
fendant. It  can  not  be  contended  that  an  acre  and  a  half 
of  unimproved  land  in  the  country  would  rent  for  $26  a 
year,  and  we  do  not  understand  the  counsel  of  plaintiff  to  con- 
tend that  it  would.  But  let  this  be  as  it  may ;  the  Court  sees 
that,  as  matter  of  law,  there  was  error  in  submitting  this  issue 
in  the  form  it  was  submitted,  without  explanation  on  the  part 
of  the  Court.  The  contention  of  the  plaintiff  on  the  argu- 
ment of  the  petition  to  rehear,  is  that  defendant  did  not  ex- 
cept to  the  issue,  nor  the  charge  of  the  Court,  and  can  not  be 
heard  to  except  here.     And  it  is  true  that  there  seems  to  be  no 
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such  specific  exception.  But  defendants  do  object  and  ex- 
cept to  the  allowance  of  $25  yearly  rental  value  being  charged 
against  them.  But  where  the  Court  undertakes  to  change  the 
law,  or  to  administer  the  law,  and  it  plainly  appears  from  the 
record  of  the  trial  that  there  is  error,  this  Court  will  correct 
it ;  and  the  finding  on  the  third  issue  is  set  aside.  And  if  the 
plaintiff  thinks  he  has  been  damaged  by  the  equitable  adjust- 
ment the  Court  undertook  to  make,  and  wishes  an  issue  sub- 
mitted to  the  jury  as  to  what  was  the  rental  value  of  said 
land  in  its  unimproved  condition,  when  the  ancestor  of  de- 
fendants bought  it,  and  to  have  this  deducted  from  the  value 
of  the  improvements,  the  amount  of  the  payment  of  $39  on 
January  1,  1891,  and  interest  thereon,  we  think  he  is  entitled 
to  have  it.  But  the  opinion  in  every  other  respect,  delivered 
at  Fall  Term,  1899,  is  approved  by  the  Court. 
Petition  allowed.     New  trial. 


CHBEK  V.  IRON  BELT  BUILDING  AND  LOAN  ASSOCIATION. 

(October  30,  1900.) 

Usury — Action  at  Law — Suit  in  Equity — Interest. 

In  an  action  to  recover  usurious  interest,  under  The  Code,  sec. 
3836,  paid  by  plaintiff  to  defendant.  It  is  not  necessary  for 
plaintiff  to  account  to  the  defendant  for  the  legal  rate  of 
interest,  it  being  an  action  at  law,  not  a  suit  in  equity. 
Douglas,  J.,  dissenting. 

Petition  to  rehear.     Dismissed.     Reported  in  126  K".  C, 
242. 

Manning  £  Foushee,  for  petitioner. 
Winston  &  Fuller,  in  opposition. 

FuBCHES,  J.     This  case  was  here  at  the  last  term  of  the 
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Court,  and  is  reported  in  126  N.  C,  242,  and  is  here  again 
on  a  petition  to  rehear.  It  is  an  action  brought^  under  section 
3836  of  The  Code,  for  usurious  money  paid  by  the  plaintiff 
and  received  by  the  defendant.  When  it  was  here  before,  the 
principal  matter  discussed  was  the  contract  under  which  the 
money  was  loaned ;  the  plaintiff  contending  that  it  meant  6 
per  cent,  and  defendant  contending  that  it  meant  8  per  cent 
interest.  That  the  defendant  had  charged  the  plaintiff,  in 
giving  him  credit  on  the  amounts  paid  by  plaintiff,  8  per  cent 
interest,  was  expressly  admitted  by  defendant ;  and  defendant 
filed  a  long  itemized  statement,  commencing  in  April,  1893, 
and  running  to  January,  1899,  computing  interest  at  8  per 
cent,  and  crediting  the  plaintiff  with  the  amounts  paid  by 
him,  subject  to  such  interest.  We  do  not  remember  that  it 
was  seriously  contended  that  defendant  had  not  received 
usurious  interest  from  the  plaintiff,if  it  should  be  held  thatthe 
contract  was  at  6  per  cent.  That  was  the  ground  upon  which 
the  defendant  appealed ;  the  Court  having  held  it  to  be  6  per 
cent,  as  the  rest  of  the  judgment  was  in  defendant's  favor. 
But,  be  this  as  it  may,  we  there  held  that,  according  to  the 
defendant's  admission  in  its  answer,  it  had  received  usurious 
interest,  and  upon  a  review  of  the  case  we  hold  so  now.  But 
we  understand  the  petition  to  rehear  to  be  put  upon  a  techni- 
cal rule  of  practice,  which  the  petitioner  contends  is  sustained 
by  this  Court  in  the  recent  case  of  Churchill  v.  Tumage,  122 
N.  C,  426,  and  which  the  petitioner  thinks  the  Court  must 
have  overlooked  (though  it  was  cited  in  defendant's  brief), 
as  it  was  not  discussed  in  the  opinion  of  the  Court.  It  would 
not  be  entirely  just  to  the  Court  to  conclude  that,  because  a 
case  cited  in  the  argument  was  not  discussed  in  the  opinion 
of  the  Court,  it  had  been  overlooked.  To  discuss  every  case 
cited  would  be  to  devolve  upon  the  Court  an  endless  task, 
without  profit.     But,  as  this  case  is  called  specially  to  our 
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attention — in  fact,  as  the  petition  to  rehear  seems  to  rest 
almost  entirely  upon  it — ^we  have  again  carefully  examined 
it,  and  are  of  the  opinion,  after  such  examination,  that 
Churchill  v,  Tumage  does  not  support  the  claim  of  the  peti- 
tioner. The  case  of  Churchill  v,  Tumage  was  brought  upon 
alleged  frauds  committed  upon  the  plaintiff,  in  taking  two 
notes  and  two  mortgages  for  the  same  debt,  for  not  applying 
payments  made,  and  for  charging  usurious  interest  on  cer- 
tain claims  the  defendant  held  against  the  plaintiff,  and  for 
an  account,  and  an  injunction  restraining  the  defendant  from 
selling  under  his  mortgages  until  the  matter  could  be  de- 
termined. That  would  have  been  a  suit  in  equity  under  the 
former  practice,  and  is  an  equitable  action  now;  and  it  was 
said  by  the  Court  in  that  case  that,  as  the  plaintiff  had  to  go 
into  a  Court  of  Equity  to  get  relief,  he  must  do  equity,  and 
must  account  to  the  defendant  for  the  legal  rate  of  interest. 
But  this  case  is  not  that  case,  nor  is  it  like  that  case,  in  our 
opinion.  This  case  is  purely  an  action  at  law  given  by  the 
statute  to  recover  of  the  defendant  usurious  interest  paid  by 
the  plaintiff  and  received  by  the  defendant,  and  charged  by 
the  defendant  against  the  plaintiff  at  the  rate  of  8  per  cent  in 
giving  the  plaintiff  credit  for  his  payments.  It  is  claimed  by 
some  that  such  actions  are  inequitable,  but,  if  they  are,  the 
Legislature  is  responsible,  and  not  the  Courts.  The  decision 
of  the  Court  in  this  case  was  reached  by  an  examination  of 
the  facts  of  the  case  under  the  light  of  the  recent  case  of 
Smith  V.  Association,  119  N.  C,  249,  and,  finding  the  facts 
in  this  case  almost  identical  with  the  facts  in  Smith  v.  Asso- 
ciation, the  law  applicable  in  this  case  was  the  same  as  in 
that  case.  It  is  true  that  the  plaintiff  asked  that  the  note  and 
mortgage  be  surrendered  and  cancelled.  But  this  was  asked 
upon  the  ground  that  plaintiff  alleged  that  he  had  paid  off 
and  discharged  said  note,  principal  and  interest,  at  6  per 
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cent.  This  prayer  was  but  an  incident  to  the  all^ation 
of  payment,  and  had  no  bearing  upon  plaintiff's  action  for 
usurious  interest.  In  Smith  v.  Association,  supra,  the  de- 
fendant set  up  a  counter-claim,  being  a  balance  due  him  on 
the  note  upon  which  the  money  was  paid,  and  this  claim  was 
allowed,  and  the  defendant  association  had  a  decree  of  fore- 
closure of  the  mortgage  given  to  secure  the  claim.  But  the 
plaintiff  was  allowed  to  recover  upon  his  claim  of  usury. 
In  the  argument  of  the  case  it  was  stated  by  counsel  of  pe- 
titioner that  the  complaint  demanded  an  account,  and  that  it 
was  so  held  in  the  opinion  of  the  Court.  But  upon  examina- 
tion it  will  be  found  that  this  is  not  the  case.  The  complaint 
makes  no  such  demand,  and  there  were  no  grounds  to  base 
an  account  upon,  as  all  the  facts  with  regard  to  the  payment 
by  the  plaintiff  and  receipts  by  the  defendant  were  admitted 
by  the  answer,  and  set  out  in  its  schedule,  made  a  part  of  the 
answer.  Neither  did  the  Court  style  it  an  action  for  account 
and  settlement.  It  is  true  that  the  reporter  in  his  statement 
of  the  case  says:  "Civil  action  for  the  purpose  (1)  of  hav- 
ing a  deed  of  trust  executed  by  plaintiff  upon  real  estate  de- 
clared satisfied."  This,  as  it  will  be  seen,  was  the  work  of 
the  reporter,  and  not  of  the  Court.  But  we  admit  that  it 
was  natural,  and  not  improper,  for  the  reporter  to  say  this, 
from  allegations  contained  in  the  complaint.  But  this  does 
not  affect  the  right  of  plaintiff  to  bring  and  maintain  this  ac- 
tion. And  upon  an  examination  of  the  facts  and  the  opinion 
of  the  Court  in  Smith  v.  Association,  and  the  facts  and  the 
opinion  of  the  Court  in  this  case,  it  will  be  seen  that,  if  this 
case  can  not  stand.  Smith  v.  Association,  199  N.  C,  249, 
should  be  overruled. 

The  petition  is  dismissed. 


Douglas,  J.,  dissents. 
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BOND  V.  CASHIE  AND  CHOWAN  RAILROAD  AND  LUMBEIR 

COMPANY. 

(October  9,  1900.) 

1 .  Deeds — Exceptions — Reservations — Timber — Trespass. 

An  exception  in  a  deed  of  "good  heart  pine  timber,  suitable  for 
mill  timber/'  congtitutee  an  exception  and  prevents  the 
grantee  from  recovering  for  a  trespass  committed  by  cut- 
ting such  timber. 

2.  Deeds — Reservations — Exceptions — Timber — Trespass, 


An  exception  in  a  deed  of  "pine  timber  while  I  hold  the  mill," 
constitutes  a  reservation  for  the  life  of  the  grantor  only, 
and  a  deed  executed  by  his  hedrs  conveys  nothing. 

Civil  Action  by  Humphrey  Bond  against  the  Cashie  and 
Chowan  Railroad  and  Lumber  Company,  heard  by  Judge 
O.  H,  Allen  and  a  jury,  at  Fall  Term,  1899,  of  Bbbtie 
Superior  Court.  Both  parties  appealed  from  the  judgment 
of  the  Court. 

Robert  B.  Peebles,  for  plaintiff. 
Francis  D,  Winston,  for  defendant. 

Montgomery,  J.  This  action  was  brought  by  the  plain- 
tiff to  recover  of  the  defendant  damages  alleged  to  have  arisen 
from  a  forcible  trespass  upon  the  plaintiff's  premises,  and  also 
to  recover  the  value  of  certain  timber  alleged  to  have  been  cut 
from  the  premises  under  the  alleged  trespass.  The  defend- 
ant in  its  answer,  while  it  denies  the  plaintiff's  title  to  the 
land,  yet  makes  no  claim  to  the  land  itself,  and  admits  that  at 
the  times  mentioned  in  the  complaint  it  cut  large  quantities 
of  timber  from  the  land,  and  avers  its  right  to  do  so,  both  by 
purchase  and  by  having  exercised  that  right  for  40  years 
through  itself  and  those  from  whom  it  claims.     On  the  trial 
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the  plaintiff  introduced  a  deed  of  date  the  25th  of  January, 
1871,  from  James  D.  Brickie  to  himself,to  the  land  described 
in  the  complaint,  in  which  there  was  an  exception  of  "the 
good  heart  timber  suitable  for  mill  timber/'  The  defendant 
offered  to  introduce  a  deed  from  Levi  Harden  to  Calvin  Hog- 
gard,  dated  the  16th  of  March,  1863,  to  the  tract  of  land  men- 
tioned in  the  complaint,  the  deed  containing  the  following 
reservation :  "Except  the  pine  timber  suitable  for  mill  tim- 
ber, which  I  hereby  reserve  while  I  hold  the  mill,  or  my  chil- 
dren;" and  also  a  deed  from  the  heirs,  by  name,  of  Levi 
Harden  to  the  defendant,  dated  the  22d  of  April,  1889,  in 
which  was  conveyed  "all  of  the  pine  timber  measuring  12 
inches  and  upward  in  diameter  on  the  stump  where  cut." 
His  Honor  refused  to  allow  the  deeds  to  be  read  in  evidence, 
and  in  the  ruling  there  was  no  error.  The  language  in  the 
deed,  "all  of  the  pine  timber,"  etc.,  constituted  a  reservation, 
and  a  reservation  for  the  life,  at  longest,  of  the  grantor. 
Whitted  V.  Smith,  47  N.  C,  36;  Roberts  v.  Forsythe,  14 
N.  C,  26.  And  so  the  deed  from  the  heirs  of  Harden  to  the 
defendant  conveyed  nothing.  Harden  having  died  before  the 
execution  of  the  deed.  The  defendant  offered  no  evidence 
tending  to  show  that  any  person  had  cut  any  timber  from  the 
land,  except  such  timber  as  was  embraced  "in  the  exceptions 
in  the  deed  from  Brickie  to  the  plaintiff. 
There  was  no  error. 

Plaintiff's  Appeal. 

His  Honor  submitted  a  separate  issue  as  to  how  much  of 
the  timber  trees  cut  were  "good  heart  pine  timber  suitable  for 
mill  timber,"  on  the  25th  of  January,  1871,  the  date  of  the 
deed  from  Brickie  to  plaintiff,  and  the  value  thereof.  The 
response  of  the  jury  was  one-tenth  of  the  amount,  and  the 
value  thereof  $46.87.     His  Honor  held  that  the  language  in 
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the  deed  from  Brickie  to  the  plaintiff,  "except  the  good 
heart  timber  suitable  for  mill  timber,"  constituted  an  excep- 
tion, and  not  a  reservation,  in  its  technical  sense,  and  that  the 
timber  was  never  granted,  and  that  the  plaintiff  was  not  en- 
titled to  recover  of  the  defendant  the  value  of  such  timber. 
In  his  Honor's  ruling  there  was  no  error. 


■  UPCHURCH  V.  ROBERTSON. 


(Noveml)er  7, 1900.) 

1.  Slander — Oeneral    Issue — Plea — Evidence — Competency 

— Damages. 

When  defendant  pleads  general  issue,  in  a  suit  for  slander,  evi- 
dence in  JusUflcation  or  mitigation  is  incompetent. 

2.  Slander — Special  Damages — Vindictive  Damages — Mal- 

ice— Exemplary  Dama,ges — Punitive  Damages — Libel. 

When  the  slander  amounts  to  an  indictable  felony,  it  is  not 
necessary  to  prove  actual  or  special  damages,  and  vindictive 
damages  may  be  awarded  if  malice  be  shown. 

8.  Instructions — Review — Appeal. 

When  the  trial  Judge  states  that  he  adverted  fully  to  the  evi- 
dence, and  it  does  not  appear  that  he  was  requested  to  put 
his  charge  in  writing,  it  will  be  presumed  thai  he  com- 
plied fully  with  sec.  413  of  The  Code. 

Civil  Action  by  James  W.  TJpchurch  against  Gteorge  Rob- 
ertson, heard  by  Judge  W.  A.  Hoke  and  a  jury,  at  Spring 
Term,  1900,  of  Wake  Superior  Court.  From  judgment  for 
plaintiff,  the  defendant  appealed. 

Armistead  Jones,  for  plaintiff. 
Douglass  &  Simms,  for  defendant. 
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Montgomery,  J.  The  plaintiff  in  his  complaint  alleged 
that  the  defendant,  to  destroy  his  credit  and  standing  in  the 
community,  falsely  and  m'aliciously  spoke  and  published  of 
and  concerning  the  plaintiff  certain  false  and  scandalous  and 
malicious  words,  as  follows:  "He  (meaning  the  plaintiff) 
stole  a  half  bushel  of  my  com  (meaning  defendant's  com)  ;'' 
and  that  the  plaintiff  was  damaged  in  the  sum  of  $5,000  by 
reason  of  those  false  and  malicious  and  defamatory  words. 
Defendant  in  his  answer  denied  that  he  had  used  the  language 
complained  of;  that  is,  under  the  old  practice,  his  plea  was 
that  of  the  general  issue.  There  were  verdict  and  judgment 
for  $100  in  favor  of  the  plaintiff,  and  the  defendant  ap- 
pealed. 

His  exceptions  to  the  rejection  of  his  evidence  by  the  Court 
can  not  be  sustained.  It  was  offered  either  in  justification  or 
in  mitigation  of  damages.  His  Honor  did  not  receive  it, 
because  the  defendant  in  his  answer  relied  on  the  general 
issue,  and  set  up  neither  justification  nor  mitigating  circum- 
stances. Smith  V.  Smith,  30  If.  C,  29 ;  Knott  v.  Burwell, 
96  K  C,  278.  Under  sec.  266  of  The  Code,  however,  it  is 
provided  that  in  actions  of  slander  the  defendant  in  his 
answer  may  plead  "both  the  truth  of  the  matter  charged  as 
defamatory,  and.  any  mitigating  circumstances  to  reduce  the 
amount  of  the  damages."  But,  as  we  have  seen,  the  defend- 
ant did  not  avail  himself  in  his  answer  of  The  Code  provi- 
sion. In  the  case  of  McDougald  v.  Coward,  95  N.  C,  368, 
cited  by  the  defendant's  counsel,  such  evidence  as  was  re- 
jected in  this  case  was  received  there;  but  the  defendant 
pleaded  justification,  and  set  out  the  mitigating  circumstanoes 
under  which  the  words  were  spoken. 

The  first  and  second  exceptions  to  his  Honor's  charge  were 
correct,  and  were  exactly  on  the  theory  upon  which  the  de- 
fendant's testimony  was  rejected ;  that  is,  a  denial  of  the  com- 
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plaint  alone  having  been  pleaded,  the  jury  ought  to  have 
been  instructed,  as  it  was  by  his  Honor,  that  if  they  were 
satisfied  by  the  greater  weight  of  the  evidence  that  the  de- 
fendant uttered  the  words  set  out  in  the  complaint,  they 
should  answer  the  first  issue  "Did  the  defendant  wrongfully 
utter,"  etc.  ?  "Y^."  The  truth  of  the  words  was  not  in  issue. 
His  Honor  also  properly  charged  the  jury  that  if  words  were 
spoken  by  the  defendant  amounting  to  an  indictable  felony, 
as  appears  in  this  case,  it  was  not  necessary  to  prove  actual 
or  special  damages.  Oudger  v.  Penland,  108  N.  C,  693. 
His  instruction  was  also  correct  when  he  refused  to  instruct 
the  jury  that  there  was  no  evidence  of  actual  damage  to  the 
plaintiff,  and  therefore  the  jury  could  not  award  to  the  plain- 
tiff vindictive  damages.  He  properly  instructed  ^them  that 
"the  damages  were  very  much  in  the  discretion  of  the  jury. 
If  the  first  issue  was  answered,  ^Yes,^  they  could  award  the 
plaintiff  what  in  their  judgment  was  a  full  compensation  for 
injury;  and,  if  satisfied  by  the  greater  weight  of  evidence 
that  the  charge  was  made  by  defendant  from  personal  malice, 
with  a  design  and  purpose  to  injure  the  plaintiff,  or  if  in  the 
judgment  of  the  jury  the  charge  was  made  in  such  manner 
that  it  showed  a  reckless  and  wanton  disregard  for  plain- 
tiff's rights,  the  jury  might  increase  the  amount  awarded  in 
compensation  by  exemplary  or  punitive  damages.'^  The  de- 
fendant's counsel  in  the  argument  here  found  fault  with  the 
failure,  as  they  allege,  of  his  Honor  to  array  the  evidence 
and  fully  instruct  the  jury  upon  matters  of  law  in  contention 
between  the  parties.  But  his  Honor  in  the  statement  of  the 
case  on  appeal  says  that  the  Court  adverted  fully  to  the  evi- 
dence in  the  case  and  positions  of  parties  thereon;  but  only 
so  much  of  the  charge  is  set  out  as  is  deemed  necessary  to  in- 
clude defendant's  exceptions.  The  whole  of  the  charge  is 
not  set  out,  nor  was  it  requested  to  be  in  writing.  So  far  as 
127 9 
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we  can  see,  enough  of  it  was  sent  up  to  properly  point  the  de- 
fendant's exceptions. 
No  error. 


THE  GOLrDSBORO  LUMBER  CO.  v.  HINES  BROS  LUMBER  CO. 

(November  7,  1900.) 

1 .  Injunction — Dissolution — Right-of-Way. 

The  grantee  of  an  unlocated  right-of-way  for  a  tramroad  across 
the  land  of  the  grantor  can  not  enjoin  the  location  of  a  sub- 
sequent right-of-way,  specifically  described  and  bounded, 
over  the  same  land. 

2.  Injunction — Insolvency  of  Defendant — Damages, 

An  Injunction  will  not  lie  when  the  defendant  is  not  shown  to 
be  insolvent  or  that  the  damages  will  be  irreparable. 

Temporary  Restraii^ing  Order  issued  by  Judge  George 
II.  Brown,  Jr.,  at  Chambers,  in  Trenton,  Jones  County,  on 
March  30,  1900,  against  the  defendant,  and  returnable  at 
Chambers,  at  Jacksonville,  April  12,  1900,  and  continued 
for  hearing  until  May  10,  1900,  at  which  time,  at  chambers, 
Judge  George  H.  Brown,  Jr.,  dissolved  the  restraining  order 
issued  on  March  30,  against  the  defendant,  and  refused  the 
injunction.     From  this  judgment  the  plaintiff  appealed. 

Simmons,  Pou  &  Ward,  for  plaintiff. 
Xo  counsel  contra. 

Clark,  J.  One  Phillips  sold  to  the  plaintiff  all  the  tim- 
ber on  his  land  above  a  certain  size,  and  further  "granted  an 
exclusive  right-of-way  to  build,  equip,"  etc.,  upon  and  across 
said  lands,  "such  tramroads  and  railroads  as  shall  be  neces- 
sary for  moving  said  trees  and  lumber  from  said  lands,  and 
from  the  lands  of  any  and  all  other  persons,  or  for  operating 
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a  regiilar  railroad  for  freight  and  passenger  traffic ;  said  right- 
of-way  to  be  sixty  feet  wide  and  in  fee  simple."  Subse- 
quently said  Phillips  conveyed  to  the  defendant  a  right-of- 
way  100  feet  wide  across  his  land,  describing  it  specifically 
by  boundaries,  for  the  purpose  of  constructing  a  tramroad 
or  railroad.  Before  the  plaintiff  had  "located"  its  right-of- 
way  or  b^un  to  construct  its  road,  the  defendant  had  staked 
out  and  ditched  the  right-of-way  as  located  in  its  grant  of 
the  same.  This  is  an  action  by  the  plaintiff  to  restrain  the 
construction  of  the  defendant's  tramway  or  railroad  across 
said  land,  ailing  irreparable  damage.  His  Honor  properly 
refused  to  grant  an  injimction  to  the  hearing. 

1.  The  plaintiff  had  an  unlocated  "floating"  right-of-way, 
which  this  Court  has  already  held,  in  an  action  between  these 
same  parties,  though  as  to  another  tract  of  land  (Lumber  Co, 
V.  Hinea,  126  N.  C,  257),  conferred  no  right  upon  the  plain- 
tiff to  any  particular  60  feet  until  "located."  While  the 
plaintiff's  rights  were  in  that  nebulous  state,  the  defendant, 
with  a  grant  describing  the  location  of  his  right-of-way,  pro- 
ceeded to  occupy  and  ditch  it  out.  It  is  open  to  the  plaintiff 
to  locate  his  right-of-way  anywhere  else  on  the  land,  and,  if 
(which  does  not  appear)  the  location  of  defendant's  right-of- 
way  throws  the  plaintiff's  line  int^  a  worse  place,  his  remedy, 
if  any,  is  against  Phillips  for  damages.  We  say,  "if  any," 
for  it  is  not  necessary  for  us  in  this  case  to  decide  whether  or 
not  a  grant  of  an  exclusive  right-of-way  for  a  railroad  to 
transport  "freight  and  passengers"  is  valid  to  the  extent  that 
damages  can  be  obtained  because  of  the  grant  of  a  right-of- 
way  to  another  railroad  when  the  space  is  sufficient  to  locat-o 
both  without  interference. 

2.  When  a  railroad  has  acquired  a  right-of-way,  either  by 
purchase  or  use  of  the  power  of  eminent  domain  conferred  by 
its  charter,   another  railroad  can  condemn  a  right-of-way 


132  IN  THE  SUPREME  COUET.  [127 


LUMBEB  Co.  V.  HiNES  BbOS. 


across  the  tracks  of  the  former,  or  even  a  portion  of  the  right- 
of-way  acquired  by  the  former  which  is  not  necessary  for  its 
purposes,  and  no  injunction  lies  to  prevent  it.  North  Caro- 
lina R.  &  D.  R.  Co.  V.  Carolina  Cent.  Ry.  Co.,  83  N".  C, 
489,  and  cases  there  cited;  Richmond  and  D.  R.  Co.  v. 
Durham  and  N.  Ry.  Co.,  104  N.  C,  665.  If  one  railroad 
can  not  enjoin  another  from  crossing  its  track,  certainly  a 
lumber  road  has  no  stronger  equity  to  stop  the  construction 
of  another  lumber  road. 

3.  It  is  not  shown  that  the  defendant  is  insolvent  or  that 
the  damages  will  be  irreparable.  Indeed,  the  only  damages 
apparent  are  the  cutting  of  such  trees  on  the  land,  above  the 
prescribed  size,  which,  having  been  granted  to  the  plaintiff, 
the  defendant  may  cut  down  in  constructing  its  road ;  if,  in- 
deed, it  will  be  any  damage  to  cut  down  the  trees  which  the 
plaintiff  is  there  to  fell,  and  of  which  it  will  still  remain 
owner.  Whether  or  not  the  plaintiff,  who  located  its  right- 
of-way  subsequent  to  the  defendant,  can  recover  damages  for 
any  bridges  or  crossings  it  may  be  necessitated  to  make,  is  a 
cpiestion  not  arising  on  this  appeal,  which  is  only  from  the 
refusal  of  an  injunction.  Because  the  plaintiff  has  bought 
the  timber  of  a  certain  size  on  the  Phillips  tract,  it  can  not 
prevent  the  defendant  building  a  tramroad  or  railroad  across 
that  tract  to  get  to  a  destination  beyond  it.  Could  the  plain- 
tiff do  this,  even  if  it  had  bought  Phillips'  land  in  fee  simple  ? 
If  it  could,  then  the  owner  of  the  front  or  riparian  edge  of 
forest  or  swamp  land  can  render  the  interior  inaccessible,  and 
force  its  owner  to  sell  at  dictation.  It  is  certain,  however, 
that  plaintiff's  right-of-way,  which  is  only  60  feet  when 
located,  is  not  broad  enough  to  justify  the  Court's  enjoining 
the  defendant  from  building  its  track  across  the  land,  under 
Phillips's  grant  to  it  of  a  right-of-way.  We  do  not  now  see 
how  Phillips's  granting  the  right-of-way  to  defendant  has 
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caused  any  l^al  damages  to  the  plaintiff,  but  we  do  not  pass 
upon  that  point,  which  can  only  arise  in  an  action  by  the 
plaintiff  against  Phillips  for  a  breach  of  the  covenant  for  an 
exclusive  right-of-way,  as  intimated  in  the  former  appeal. 
126  K  C,  254. 
No  error. 


LIFE  INSURANCE  COMPANY  OF  VIRGINIA  v.  DAY. 

(November  7,  1900.) 

1.  Tax  Titles — Trust  Deed — Mortgages — Widow — Dower. 

A  widow,  having  a  right  of  dower  in  the  excess  of  the  proceeds 
from  sale  of  land  under  trust  deed,  is  a  party  in  interest,  and 
can  not  defeat  the  rights  of  the  cestui  que  truatent  or  the 
children  of  her  deceased  husband  by  buying  the  same  at  a  tax 
sale. 

2.  Mortgages — Ta^es — Liens. 

A  mortgagee  is  not  liable  for  taxed  on  mortgaged  property 
although  his  lien  Is  secondary  to  the  lien  for  taxes. 

Civil  Action  heard  by  Judge  Frederick  Moore  and  a  jury, 
at  Spring  Term,  1900,  of  Guilford  Superior  Court.  From 
judgment  for  plaintiff,  the  defendant  appealed. 

L.  M.  Scott  and  Scales  &  Scales,  for  defendants. 
Bynum  &  Bynum,  and  jB.  D,  Douglass,  for  plaintiff. 

MoNTOOMEBY,  J.  This  actiou  was  brought  to  recover  of 
the  defendant  Maria  E.  Day  the  possession  of  real  estate.  It 
appears  from  the  record  that  in  1891  W.  A.  Day,  the  hus- 
band of  the  defendant,  and  who  has  since  died,  borrowed  of 
the  plaintiff  the  sum  of  $900,  which  was  used  in  the  erection 
of  a  house  upon  the  land  which  is  the  subject  of  this  dispute, 
and  executed,  together  with  the  defendant  Maria  E.  Day,  a 
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deed  of  trust  upon  the  premises  to  secure  the  debt.  In  1892 
W.  A.  Day  and  his  wife  executed  a  mortgage  upon  the  same 
property  to  C.  M.  Benninghaus  to  secure  a  debt  of  $695.96, 
due  by  W.  A.  Day.  In  1893  the  trustees  in  the  deed  of  trust 
made  by  the  defendants  for  the  plaintiff's  benefit  advertised 
the  property  for  sale,  default  having  been  made  in  the  pay- 
ment of  the  debt  secured  therein;  and  upon  such  advertise- 
ment Benninghaus,  in  May,  1894,  brought  actions  against 
the  plaintiff  and  Day  and  wife,  in  which  usury  was  alleged 
to  have  been  charged  by  the  plaintiff  against  Day  and  his 
wife,  and  the  sale  was  enjoined.  In  a  judgment  in  that 
action  at  May  Term,  1896,  of  the  Superior  Court,  the  plain- 
tiff's debt  was  fixed  at  $657.51  and  interest,  and  that  of  Ben- 
ninghaus at  $695.96  and  interest.  The  property  was  or- 
dered to  be  sold  by  a  commissioner,  and  the  proceeds  to  b© 
applied,  first,  towards  the  payment  of  the  plaintiff's  debt; 
out  of  the  residue  Benninghaus  was  to  be  paid  $695.96  and 
interest,  and,  if  any  surplus  should  remain,  it  should  be  paid 
to  the  defendant  Maria  E.  Day  and  the  infant  defendants, 
children  of  said  W.  A.  Day,  as  their  interests  might  appear — 
W.  A.  Day  having  died  on  May  9,  1895.  At  the  first  sale 
of  the  premises  made  by  the  commissioner  the  defendant 
Maria  E.  Day  bid  off  the  property,  but,  having  failed  to  com- 
ply with  the  terms,  a  second  sale  was  made,  at  which  the 
plaintiff  became  the  purchaser,  and  received  a  deed  therefor. 
The  last  sale  was  made  in  November,  1897,  and  confirmed  at 
December  Term,  1897.  On  the  6th  of  May,  1895,  a  few 
days  before  the  death  of  W.  A.  Day,  the  property  was  sold  by 
the  citv  authorities  of  Greensboro  for  the  taxes  due  for  1892, 
1893  and  1894,  at  which  sale  W.  B.  Steele  purchased  the 
property,  and  received  from  the  proper  oflScer  the  proper  cer- 
tificate. Steele  assigned  this  certificate  to  Wharton  on  the  3d 
of  September,  1896,  and  on  the  11th  of  December  following 
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Wharton  assigned  the  same  to  A.  G.  Nelson  for  the  benefit  of 
the  defendant  Maria  E.  Day.  There  was  a  sale  of  the  prop- 
erty also  by  the  sheriff  of  Guilford  County  for  the  taxes  of 
1894  on  the  5th  of  May,  1896,  at  which  Steele  bought,  re- 
ceived a  certificate  from  the  sheriff,  and  assigned  it  to  Whar- 
t-on,  and  by  Wharton  it  was  assigned  to  Nelson  for  the  benefit 
of  Maria  E.  Day,  the  defendant.  After  the  time  of  redemp- 
tion, deeds  were  made  by  the  city  of  Greensboro  and  by  the 
sheriff  of  Guilford  County  to  the  premises  to  Nelson,  the  first 
dated  1 1th  of  December,  1896,  and  the  other  the  20th  of  May, 
1897.  Nelson  and  wife,  on  the  15th  of  February,  1899,  un- 
der their  covenant  to  stand  seized  to  the  use  of  Maria  E. 
Day  of  the  premises  of  the  date  of  his  purchase  of  the  certifi- 
cate from  Wharton — 11th  of  December,  1896 — conveyed  the 
property  to  Maria  E.  Day.  The  consideration  expressed  in 
the  deed  from  Nelson  and  wife  to  the  defendant  Maria  E. 
Day  was  $66.60,  the  amount  of  the  taxes,  interest,  penalties, 
etc.  In  the  complaint  there  was  an  allegation  that  Nelson 
and  Mrs.  Day  colluded  to  bring  about  the  tax  sale  that  Mrs. 
Day  might  get  title  to  the  property  to  defraud  the  plaintiff 
of  its  debt,  but  on  the  trial  the  whole  of  the  evidence  was  to 
the  contrary.  Three  issues  were  submitted  to  the  jury,  and 
answered  by  the  jury  as  appears  under  the  head  of  each,  un- 
der the  instruction  of  his  Honor  to  so  find  if  they  believed  the 
evidence:  "(1)  Is  the  plaintiff  the  owner  and  entitled  to 
the  possession  of  the  land  described  in  the  complaint? 
Answer.  Yes.  (2)  What  is  the  annual  rental  value  of  said 
land?  Answer.  $48  per  year.  (3)  What  is  the  amount  of 
the  taxes,  costs,  and  penalties  paid  by  the  defendant  Maria 
E.  Day  upon  said  land  ?     Answer.  $138.50." 

Upon  a  review  and  consideration  of  the  pleadings  and  ver- 
dict and  judgment  in  this  case  and  in  that  of  Benninghaus 
against  Day  and  others,  and  of  the  defendants'  prayers  for 
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instniction,  and  their  exceptions  tx>  the  charge  of  his  Honor 
in  the  present  case,  it  is  apparent  that  the  only  question  in 
the  case  is,  was  the  defendant  Maria  E.  Day  so  interested  in 
the  property  sold,  and  so  situated  in  regard  to  it,  as  that  she 
could  be  permitted,  in  respect  to  the  rights  of  the  plaintiff 
adjudicated  at  the  May  Term,  1896,  in  the  suit  of  Benning- 
haus  against  Day  and  others,  to  become  the  fee-simple  holder 
of  the  property  under  the  tax  sales,  and  thereby  defeat  the 
plaintiff  of  its  rights  in  the  property  and  in  the  recovery  of 
its  debt  ?  We  are  of  the  opinion  that  she  can  not  be  allowed, 
under  all  the  circumstances,  to  defeat  the  plaintiff's  debt  by 
her  purchase  at  the  tax  sale  through  her  assignor,  and  that  by 
her  purchase  of  the  certificates  and  her  receiving  the  deed 
from  Nelson  she  only  relieved  the  property  of  the  taxes, 
which  in  law  she  was  required  to  do.  She  was  not  bound  in 
her  husband's  lifetime  to  pay  the  taxes  on  the  property.  It 
was  his  duty  to  have  paid  them  because  the  property  was  his 
individual  property.  But  after  the  husband's  death,  and 
while  she  was  residing  on  the  premises  with  the  children  of 
the  deceased  husband  apd  herself,  and  after  the  decree  and 
judgment  of  1896,  in  which  she  was  recognized  as  having  a 
right  to  the  surplus  after  the  payment  of  the  judgment  lien 
on  the  property,  she  can  not  be  allowed  to  say  she  had  no 
interest  in  the  property,  and  could  buy  another  and  independ- 
ent title  through  the  tax  sales.  She  was  in  possession  with 
her  children.  She  certainly,  as  the  widow,  was  entitled  to 
dower  in  the  property,  and  the  children  as  their  father's  heirs 
at  law.  It  might  have  been  that  the  property  was  vastly 
more  valuable  than  the  amount  of  the  judgment  liens,  and  in 
such  a  case  certainly  she  would  not  have  been  allowed,  under 
the  circirnistances  of  this  case,  to  have  defeated  by  a  tax  sale 
both  the  interest  of  the  children  in  the  estate  and  the  judg- 
ment liens.     She  was  in  possession  of  the  property  as  the 
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widow  of  her  husband,  and  entitled  to  dower  in  all  the  lands 
that  her  husband  owned  at  any  time  during  the  coverture, 
and  her  estate  in  the  dower  was  but  the  continuance  of  the 
estate  of  her  husband.  Love  v.  McGlure,  99  N.  C,  290.  And 
this,  notwithstanding  she  had  joined  her  husband  in  the  exe- 
cution of  the  deed  of  trust  and  the  mortgage,  for  she  still  had 
an  interest  in  the  proceeds  of  the  sale  of  the  premises,  and 
was  in  possession  through  that  claim.  We  have  no  direct 
authorities  in  our  own  State  on  the  point,  nor  have  we  found 
any  satisfactory  ones  from  elsewhere,  but  we  are  satisfied 
that  the  law  must  be  as  we  have  declared  it.  We  can  not 
see  anything  in  the  contention  of  the  defendant  that  the 
plaintiff,  through  its  trustees,  was  bound  in^  law  to  pay  the 
taxes  on  the  property.  It  would  certainly  have  been  conJ 
eluded  of  its  rights  and  interests  in  the  property  if  a  sale! 
thereof  had  been  made  for  the  taxes,  and  the  property  hadj 
been  bought  by  an  indifferent  person ;  for,  as  was  decided  in 
Powell  V.  Sikes,  119  N.  C,  231,  the  mortgagee's  lien  is  sub- 
ject to  the  lien  for  taxes,  and  he  must  pay  them  if  the  mort- 
gagor does  not,  and  he  is  barred  by  a  sale  of  the  land  for 
taxes  without  notice  from  the  sheriff.  But  that  principle 
in  no  way  can  be  fitted  to  the  facts  of  this  case,  as  we  have) 
shown. 
No  error. 
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SMITH   V.   SUPRBaiE  COUNCIL  ROTAL  ARCANUM. 

(November  7,  1900.) 

1.  Insurance — Benefit  Certificate — Surrender. 

A  requirement  in  an  insurance  policy  that  the  policy  be  sur- 
rendered before  payment,  is  met  by  satisfactorily  account- 
ing for  the  same. 

2.  Insurance — Admi^ons, 

Where  an  insurance  company  fails  to  set  up  by  way  ot  defense 
that  the  insured  ever  requested  or  desired  a  change  of 
•iMneAciary  in  the  policy,  It  must  be  taken  as  an  admissloik 
that  no  such  change  was  made  known  to  them  by  the  as- 
sured. 

3.  Insurance — Assignment — Beneficiary. 

A  person  having  an  insurance  policy  in  possession-^not  being 
named  beneficiary  therein — has  no  intereist  in  the  policy,  It 
not  having  been  assigned  to  him. 

Civil  Action  by  B.  N".  Smith  against  Supreme  Council 
of  Royal  Arcanum,  heard  by  Judge  W.  A,  Hoke  and  a  jury, 
at  Fall  Term,  1900,  of  Guilford  Superior  Court.  From 
judgment  for  ])laintiff,  both  parties  appealed. 

Scales  d'  Scales,  for  plaintiff. 

Chas.  M.  Sieadman  and  W.  11,  Day,  for  defendant. 

P  LA r  N  TIFP ' S  A  P PK AL. 

Montgomery,  J.  At  the  time  of  his  death,  Flavins  Bing- 
ham Smith  was  insured  in  defendant  company;  the  bene- 
ficiary named  in  the  policy  being  the  plaintiff,  the  father  of 
the  insured.  Proofs  of  death  were  properly  made  out  and 
n^ceived  by  the  company,  demand  was  made  by  the  plaintiff 
for  the  amount  of  insurance,  payment  was  refused,  and  this 
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action  was  brought  to  recover  it.  The  only  defense  set  up  in 
the  answer  is  that  the  plaiintiff  failed,  and  still  fails,  to  sur- 
render to  the  defendant  the  policy  of  insurance — the  benefit 
certificate ;  the  said  certificate  containing  a  provision  in  these 
words:  "These  conddtions  being  complied  with,  the  Su- 
preme Council  of  the  Eoyal  Arcanum  hereby  promises  and 
binds  itself  to  pay  out  of  the  widows  and  orphans'  benefit 
fund  to  B.  N.  Smith  a  simi  not  exceeding  three  thousand  dol- 
lars, in  accordance  with  and  under  the  provisions  of  the  laws 
governing  said  fund,  upon  satisfactory  evidence  of  the  death 
of  said  member,  and  upon  the  surrender  of  this  certificate.'^ 
Among  other  averments  in  the  answer  is  one  to  the  effect 
that  the  defendant  is  now,  and  always  has  been,  ready  to  pay 
the  amount  of  the  policy,  upon  the  production  and  delivery 
of  the  said  certificate.  It  is  further  set  out  in  the  answer 
that  the  policy  of  insurance  is  in  the  hands  of  Annie  J.  Smith, 
the  widow  of  the  insured,  and  that  she  claims  to  be  the  bene- 
ficiary and  entitled  to  the  insurance,  and  has  made  demand 
upon  the  defendant  for  payment,  offering  to  surrender  the 
policy  upon  payment  to  her  of  the  amount  of  insurance.  The 
plaintiff  admitted  that  he  did  not  have  possession  of  the  ben- 
efit certificate.  The  following  issues  were  submitted  to  the 
jury:  "(1)  Was  the  benefit  certificate  mentioned  in  the 
complaint  in  the  possession  and  control  of  Annie  J.  Smith, 
widow  of  the  insured,  or  in  possession  and  control  of  any 
one  for  her,  at  the  time  this  action  was  commenced  ?  And 
is  it  still  in  her  possession  and  control,  in  the  State  of  Vir- 
ginia, and  is  she  now  making  claim  against  the  company  on 
said  policy?  (2)  Has  defendant  company  waived  produc- 
tion of  policy  and  certificate  required  by  its  terms  before 
bringing  suit?  (3)  Has  plaintiff  the  present  right  to  re- 
cover of  defendant  this  amoimt  of  said  certificate  and  policy, 
to-wit,  three  thousand  dollars  and  interest  from  March  1, 
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1898  ?"  And  at  the  conclusion  of  the  evidence  his  Honor 
directed  the  jury,  if  they  bejieved  the  evidence,  to  answer  the 
first  issue,  "Yes;"  the  second,  "No;"  and  the  third,  "Yes;  to 
be  paid  out  only  on  the  further  order  of  court."  The  plain- 
tiff excepted  to  these  instructions,  and  then  moved  for  a  judg- 
ment non  obstante  veredicto,  and  tendered  a  judgment  abso- 
lute for  $3,000 — ^the  amount  of  the  policy,  interest,  and  costs 
— ^which  his  Honor  declined.  There  were  other  grounds  of 
alleged  error  set  out  by  the  plaintiff — among  them,  one  that 
the  Court  directed  the  jury  to  answer  the  third  issue,  "to  be 
paid  out  only  on  further  order  of  the  court."  There  is  no 
error  pointed  out  in  this  appeal,  except  in  the  qualifying  part 
of  the  instruction  of  his  Honor  to  the  jury  to  respond  to  the 
third  issue,  "Yes ;  to  be  paid  out  only  on  the  further  order  of 
the  court,"  the  incorporation  of  that  feature  of  the  verdict 
into  the  judgment,  and  the  requirement  of  the  clerk  to  cause 
notice  to  be  given  by  publication  to  Annie  J.  Smith  to  come 
in  and  establish  her  claim,  if  she  has  any,  to  the  fund.  If 
the  answer  of  the  defendant  is  carefully  read,  it  will  be  seen 
that  the  defendant  does  not  make  any  averment  that  the  in- 
sured had  ever  directed  that  a  new  certificate  be  issued  to 
him  by  the  company,  in  which  the  beneficiary  was  to  be 
changed  to  Annie  J.  Smith,  his  wife,  instead  of  the  original 
beneficiary,  the  plaintiff,  his  father.  Section  333  of  the 
defendant's  constitution  and  by-laws  allowed  a  member,  upon 
the  payment  of  a  small  fee,  to  make  a  written  surrender  of 
his  benefit  certificate,  upon  which  he  would  receive  a  new  cer- 
tificate, payable  to  such  beneficiary  as  the  member  might  des- 
ignate. The  written  surrender,  under  sec.  334,  was  required 
to  be  forwarded,  under  seal  of  the  council,  to  the  supreme 
secretary,  and  sec.  336  declared  that  parol  evidence  of  a  mem- 
ber's intention  or  desire  to  change  his  beneficiary  must  be  dis- 
r^arded.     Section  337  declares  that  the  change  of  the  bene 
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ficiary  shall  take  effect  upon  the  delivery  of  the  benefit  cer- 
tificate, the  written  surrender,  and  direction  for  change. 
The  defendant  issued  the  policy,  the  plaintiff  being  named 
beneficiary  therein ;  and  the  defendant  does  not  set  up  in  its 
answer  any  matter  going  to  show  that  the  assured  ever  had 
expressed  any  desire  or  made  any  request,  either  verbal  or  in 
writing,  to  change  the  beneficiary,  or  ever  had  surrendered,  or 
ever  offered  to  surrender,  the  benefit  certificate  for  the  pur- 
pose of  having  the  beneficiary  changed.  The  company 
knows  better  than  anyone  else  whether  the  insured  ever  re- 
quested or  desired  a  change  of  beneficiary  in  the  policy,  and, 
not  setting  up  such  matter  of  defeuBe  in  the  answer,  it  must 
be  taken  as  an  admission  that  no  such  change  or  desire  of 
change  was  ever  made  known  by  the  assured  to  the  company. 
Besides,  under  the  constitution  and  by-laws,  Annie  J.  Smith, 
the  widow,  could  have  no  interest  in  the  policy,  because  she 
still  holds  it,  and  there  never  has  been  any  change  of  bene- 
ficiary, and  the  constitution  and  by-laws  forbid  any  assign- 
ment of  the  policy.  Section  327.  So  the  plaintiff  is  entitled 
to  a  judgment  absolute  for  the  amount  named  in  the  benefit 
certificate,  unless  that  feature  of  the  same  which  requires 
of  the  plaintiff  the  surrender  of  the  original  certificate  is  a 
barrier  to  his  recovery.  We  are  of  the  opinion  that  that  re- 
quirement is  not  to  be  taken  in  its  absolutely  literal  sense. 
Those  words  are  to  be  construed  reasonably,  justly,  equitably-. 
If  the  policy  had  been  lost  or  burned  since  the  death  of  the 
insured,  surely  upon  proof  of  that  the  terms  of  the  contract 
would  be  met.  So  in  this  case  the  policy  is  accounted  for, 
just  as  if  it  had  been  burned  or  lost.  It  is  in  the  hands  of  the 
widow  of  the  insured,  who  doubtless,  got  possession  of  it  after 
the  death  of  her  husband,  and  in  her  hands  it  is  as  harmless 
as  if  it  had  been  lost  or  destroyed.  Under  the  constitution 
and  by-laws  of  the  company,  it  can  not  be  made  to  pay  th.> 
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loss  to  Mrs.  Smith.     The  plaintiff  was  entitled  to  a  judgment 
absolute. 

Modified  and  affirmed. 

Defend  nt's  Appeal  in  Same  Action. 

For  the  reasons  set  out  in  the  plaintiff's  appeal,  there  ap- 
pears no  error  in  the  proceedings  in  this  action  of  which  the 
defend  ;int  can  complain. 

If o  error. 


JOLLY  .V  BRADY. 
(November  7,  1900.) 

Injunction — Restraining       Order — D  issolution — Bond — Li- 
quor Selling — Damages. 

When  it  would  be  difficult  and  impracticable  to  ascertain  actual 
damages,  a  restraining  order  ought  to  be  continued  until  the 
final  hearing. 
Douglas,  J.,  dissenting. 

Motion  by  plaintiffs,  B.  F.  Jolly  and  W.  E.  Jolly,  to  con- 
tinue a  restraining  order  issned  against  J.  A.  Brady,  to  the 
hearing,  heard  by  Judge  H,  R.  Starhuck,  at  Fall  Term,  1900, 
of  Pitt  Superior  Court.  Order  vacated  and  set  aside.  From 
this  judgment  the  plaintiff  appealed. 

Jas.  L.  Flemming  and  Skinner  £-  Wliidbce,  for  plaintiff. 
Jarvis  &  Blow,  for  defendant. 

Faiect.otii,  C.  J.  It  appears  from  the  complaint  and 
replication  that  the  defendant  had  leased  his  store,  cornering 
on  Fourth  and  Evans  streets,  in  the  town  of  Greenville,  to 
one  Burnett,  for  retailing  liquor ;  that  Burnett  sold  his  liquor 
business  to  B.  F.  Jolly,  one  of  the  plaintiffs,  who  subse- 
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quently  sold  out  his  business  to  W.  E.  Jolly,  the  other  plain- 
tiff;  that  on  or  about  January  3,  1900,  the  defendant  agreed 
with  plaintiffs  that,  if  they  would  purchase  the  stock  of  said 
Burnett  and  his  interest  in  the  lease,  together  with  the  bar 
fixtures  in  said  store-room,  the  plaintiffs  should  occupy  the 
premises  during  the  year  1900,  at  a  rental  of  $30  per  month, 
and  that  the  defendant  during  the  said  term  would  not  en- 
gage, directly  or  indirectly,  in  the  retail  of  liquor  in  the  town 
of  Greenville,  and  that  he  would  not  use,  or  permit  anyone 
else  to  use,  the  room  adjacent  to  said  comer  room  for  the  pur- 
pose of  retailing  liquor;  that,  in  violation  of  said  contract, 
the  defendant  has  engaged  in  retailing  liquor  in  said  adja- 
cent room  in  his  building.  The  defendant  denies  that  he 
agreed  with  plaintiffs,  ar  either  of  them,  at  any  time,  not  to 
engage  in  the  liquor  business  in  the  town  of  Greenville.  The 
plaintiffs  obtained  an  order  restraining  the  defendant  from 
selling  liquor  in  the  town,  and  on  the  final  hearing  of  the 
motion  his  Honor  vacated  the  restraining  order,  upon  the  de- 
fendant executing  a  bond  in  the  sum  of  $400,  conditioned  to 
pay  such  costs  and  damages  as  the  plaintiffs  may  sustain  by 
reason  of  the  Court's  refusal  to  continue  said  order  to  the 
hearing.  It  now  appears  that  at  the  hearing  of  the  motion 
the  only  fact  in  issue  is  whether  the  defendant  agreed  not  to 
engage  in  selling  liquor  in  the  town  during  the  year  1900. 
The  defendant  offered  no  proof  of  his  contention,  except  his 
answer  as  an  affidavit.  The  plaintiffs  filed  their  affidavits 
in  support  of  their  allegation.  They  also  filed  an  affidavit 
of  said  W.  B.  Burnett  to  the  effect  that  "it  was  then  and  there 
agreed  by  J.  A.  Brady  that  the  plaintiffs  should  have  the  use 
of  said  store  until  January,  1901,  and  that  he  (Brady),  the 
defendant,  would  not  during  eaid  year  enter  the  retail  liquor 
business  in  the  town  of  Greenville,  and  that  he  would  not 
rent  the  adjacent  room  department  during  the  year  to  anyone 
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for  the  retail  liquor  business;  *  *  *  and  that,  in  hief 
opinion,  the  stand  is  very  materially  damaged  by  a  similar 
business  being  run  in  the  adjacent  room,  and  especially  so  by 
J.  A.  Brady,  who  occupied  the  comer  for  ten  years  or  more, 
the  place  he  is  now  occupying  being  separated  only  by  a  thin 
partition."  The  plaintiffs  also  filed  an  affidavit  of  Edward 
Forbes,  who  said  he  was  present  with  Burnett,  the  two  Jol- 
lys  and  the  defendant  when  the  latter  contracted  as  follows : 
"That  the  plaintiffs  should  have  and  use  the  comer  store — 
the  'Old  Brady  Stand' — ^for  and  during  the  year  1900,  and 
that  the  defendant,  J.  A.  Brady,  should  not  rent  or  use  the 
other  apartments  for  the  retail  liquor  business  during  the 
year  1900,  and  that  he  (the  said  Brady)  would  not  enter  or 
operate,  directly  or  indirectly,  any  retail  liquor  business  in 
the  town  of  Greenville  during  the  year  1900 ;"  and,  in  con- 
sideration of  these  matters,  the  plaintiffs  agreed  to  pay  $80 
per  month  as  a  rental,  which  is  an  exorbitant  price  for  said 
store;  that  a  similar  business  in  the  adjacent  room  would 
materially  damage  the  trade  of  the  plaintiffs;  and  that  in 
frequent  subsequent  conversations  the  defendant  has  admitted 
the  contention  of  the  plaintiffs.  Xone  of  these  witnesses  are 
impeached,  and  we  have  to  assume  that  all  of  them  are  cred- 
ible. Whatever  the  fact  may  be,  the  evidence  now  preponder- 
ates in  favor  of  the  plaintiffs'  allegation. 

Granting  injunctions  is  a  serious  question  for  the  Court. 
It  is  a  general  rule,  well  settled,  that  when  the  injury  com- 
plained of,  actual  or  apprehended,  can  be  compensated  in 
damages,  a  court  of  equity  will  not  interfere.  But  when  the 
damage  can  not  be  reasonably  compensated  in  a  court  of  law, 
or  the  injury  is  irreparable,  the  Court  will  stay  the  injury,  by 
injunctive  order,  until  the  parties  shall  have  the  main  facts 
determined  by  jury.  In  some  instances  the  Court  finds 
serious  difficulty  in  putting  the  case  under  either  of  the 
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above  classes.  In  such  cases  the  Court  will  act  upon  its  gen- 
eral jurisdiction  as  a  court  of  equity,  and  administer  relief 
ex  aequo  et  bonOj  according  to  its  own  notions  of  general  jus- 
tice and  equity  between  the  parties.  In  doing  so  the  Court 
will  consider  the  fact^,  such  as  appear;  also  the  conditions 
and  circumstances  surrounding  each  case.  When  the  subject- 
matter  is  one  of  public  concern,  its  object  being  the  develop- 
ment of  important  industries,  in  which  the  public  are  in- 
terested, the  Court  will  hesitate  to  enjoin  the  parties  in  such 
an  enterprise.  It  refused  to  do  so  in  Coynmissioners  of  Burke 
Co.  V.  Catawba  Lumber  Co,,  114  N.  C,  505,  for  reasons 
therein  stated.  We  can  not  say  that  retailing  liquor  is  an 
entei-prise  for  the  public  good  and  benefit.  If  the  defendant 
is  allowed  to  continue  selling  (which,  the  evidence  is,  would 
be  a  great  damage  to  the  plaintiffs),  and  the  plaintiffs  should 
establish  their  alleged  contract,  it  would  be  difficult  and  im- 
practicable, from  the  inherent  nature  of  the  retail  business, 
for  them  to  ascertain  their  actual  damage,  and  for  these 
reasons  we  think  the  restraining  order  ought  to  be  continued 
until  the  trial  of  the  fact  in  dispute. 

It  is  said  in  the  argimient  that,  as  a  bond  to  cover  damages 
was  required  and  given,  the  restraint  should  not  continue,  as 
the  rule  was  laid  down  in  C ommissiojiers  of  Burke  Co,  v. 
Caiavjba  Lumber  Co.,  supra.  In  that  case  the  act  complained 
of  was  injuring  and  destroying  county  bridges  crossing  the 
river,  and  the  damage  could  be  easily  ascertained.  The 
Court  refused  to  restrain  the  defendant's  business  upon  con- 
dition that  he  file  a  sufficient  and  good  bond  to  satisfy  plain- 
tiff's damages  whenever  they  were  ascertained.  The  present 
case  differs  from  that  in  the  respect  already  mentioned,  t.  e., 
the  difficulty  in  ascertaining  the  damage.     The  bond  would 
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avail  but  little,  if,  in  the  nature  of  the  subject-matter,  the 
plaintiffs  could  not  show  their  damage. 

Error. 

Douglas,  J.,  dissents. 


McILJIENNEY  v.  CITY  OF  WILMINGTON. 
(November  13,  1900.) 

1 .  Municipal  Corporations — Liability  for  Torts — Officers. 

A  municipal  corporation  is  not  liable  for  che  torts  of  its  offlcera 
unless  made  so  by  statute. 

2.  Municipal  Corporations — Liability  for  Damages. 

Where  h  municipal  corporation  acts  in  its  corporate  capacity  or 
in  the  exercise  of  powers  for  its  own  advantage,  it  is  liable 
for  damages  caused  by  the  torts  of  its  officers  or  agents. 

3.  Municipal  Corporations — State  Officers — Policevian — Of- 

ficers. 

A  policeman  is  a  State  officer  and  not  an  officer  of  the  city. 

Civil  Action  by  E.  D.  Mcllhenney  against  the  city  of 
Wilmington,  heard  upon  complaint  and  demurrer,  by  Judge 
Geo,  //.  Brown,  Jr.,  at  Spring  Term,  1900,  of  New  Hanover 
Superior  Court. 

The  plaintiff  filed  the  following  complaint : 

"The  plaintiff  alleges  and  complains:  (1)  That  the  de- 
fendant, the  city  of  AYilmington,  is  a  municipal  corporation, 
duly  created  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Tforth  Carolina.  (2)  That  under  the  act  of 
the  General  Assembly  of  North  Carolina,  which  waa  ratified 
on  the  5th  day  of  March,  1897,  it  was  provided,  under  s(»c. 
2  of  said  act,  among  other  things  amending  the  charter  of  the 
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city  of  Wilmingfon,  that  there  should  be  elected  by  the  (juali- 
fied  voters  of  each  ward  one  aldemian  only,  and  that  there 
should  be  appointed  by  the  Governor  one  alderman  from 
each  ward,  and  that  the  board  thus  constituted  should  elect 
a  mayor,  according  to  the  laws  declared  by  said  act.  (3) 
That  immediately  after  the  election  was  held,  in  compliance 
with  said  act,  the  Governor  appointed  as  aldermen  from  their 
respective  wards,  the  following  persons,  to-wit :  S.  P.  Wright 
from  the  First  Ward  (and  others  named  in  the  complaint), 
who  met  with  Walker  and  Green,  who  were  elected  under 
the  said  act,  and  elected  S.  P.  Wright  mayor,  and  thereupon 
H.  C.  Twining  was  elected  to  fill  the  vacancy  caused  by  the 
selection  of  Wright  as  mayor.  (4)  That  by  virtue  of  au- 
thority of  law  the  aldermen  were  authorized  to  appoint  police- 
men for  the  city.  (5)  That  the  board,  by  virtue  of  said 
power,  appointed  a  certain  number  of  policemen  who  were 
absolutely  incompetent,  and  without  necessary  judgment  to 
execute  their  duties  as  prescribed  by  law.  (6)  That  said 
Wright,  who  was  chief  executive  of  the  city,  personally  knew 
the  qualifications  of  every  policeman.  (7)  That  said  Wright, 
as  well  as  the  members  of  the  board,  were  well  acquainted 
w^ith  one  Thomas  Temple,  who  was  appointed  policeman  by 
the  mayor  and  the  board,  and  were  frequently  notified  of  his 
incompetency,  and  continued  to  keep  him  upon  the  polic^e 
force.  (8)  That  Temple  was  frequently  reprimanded  l)y 
the  mayor  for  his  carelessness  and  incompetence,  the  said 
Temple  continuously  making  arrests  without  authority  of 
law,  and  when  no  offense  had  been  committed.  (9)  That 
Temple  was  notorious  for  his  cruelty  and  want  of  judgment 
in  making  arrests,  and  on  numerous  occasions  without  au- 
thority, either  of  fact  or  of  law,  he  made  arrests  which  were 
unlawful,  and  for  which  he  was  publicly  reprimanded  by  the 
mayor,  Wright.     (10)  That  on  the  1st  of  September,  189S, 
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the  plaintiff  in  this  action  was  quietly  sitting  on  the  steps  of 
the  National  Bank  of  Wilmington,  and  was  not  violating  the 
laws  of  the  State  or  of  the  municipality ;  that  he  had  simply 
sat  down  on  the  steps,  waiting  for  a  friend,  whom  he  fn> 
quently  met  at  that  comer,  and  took  to  his  room  for  a  quiet 
and  friendly  conversation ;  that  Temple  saw  the  plaintiff  sit- 
ting on  said  step,  and  went  over  to  where  the  plaintiff  was, 
and  in  a  brutal  and  outrageous  manner  accosted  the  plaintiff, 
and  told  him  he  had  a  great  mind  to  run  him  (the  plaintiff) 
in ;  that  the  plaintiff  pleaded  with  Temple,  and  told  him  that 
he  was  simply  sitting  there  waiting  for  a  friend,  whereupon 
Temple  seized  hold  of  plaintiff,  jerked  him  from  his  position, 
shook  him,  and  told  him  that  he  was  going  to  take  him  to  the 
guard-house,  and  proceeded  to  carry  him  to  the  city  prison. 
WTien  Temple  arrived  in  front  of  the  city  hall,  without  any 
warning  or  authority,  or  without  any  resistance  on  the  part 
of  plaintiff,  he  drew  his  club,  and  dealt  plaintiff  a  most  out- 
rageous blow,  splitting  his  scalp  about  two  inches,  and  com- 
pletely covering  his  head,  face  and  body  with  blood,  which 
flowed  from  the  wound  produced  by  the  blow.  ( 11 )  That  on 
September  2,  1898,  plaintiff  was  brought  before  the  mayor, 
Wright,  and  tried,  and  was  discharged  by  the  court  upon  the 
ground  that  he  had  committed  no  offense,  and  Temple,  who 
made  the  arrest,  was  publicly  reprimanded  by  the  mayor. 
(12)  That,  notwithstanding  Temple  was  publicly  repri- 
manded  by  the  mayor  for  the  unlawful  arrest  of  plaintiff, 
the  said  Temple  was  kept  in  the  employ  of  said  city  as  a 
police  officer.  (13)  That  plaintiff  was  unlawfully  impris- 
oned by  said  city,  to  his  great  damage  to  the  amount  of 
$5,000.  (14)  That  plaintiff  was  tortured,  injured,  humil- 
iated, beaten,  outraged,  and  imprisoned  in  the  city  prison  by 
said  Temple,  to  his  great  damage  to  the  amount  of  $5,000. 
Wherefore  plaintiff  demands  judgment,  etc. 
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Erom  a  judgment  sustaining  the  demurrer,  plaintiff  ap- 
pealed. 

Herbert  McClaminy,  for  plaintiff. 
Iredell  MeareSj  for  defendant. 

Ct.ark,  J.  The  defendant  demurred  to  the  complaint 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  complaint  alleged  that  the  plaintiff,  while 
quietly  sitting  on  the  steps  of  the  bank,  and  not  in  any  man- 
ner violating  the  laws  of  the  State  or  city,  was  arrested  in  a 
brutal  manner  by  one  Temple,  a  policeman  of  defendant  city ; 
that  the  plaintiff,  when  brought  before  the  mayor  the  follow- 
ing day,  was  discharged,  after  trial,  on  the  ground  that  he 
had  committed  no  offense,  and  the  policeman  was  repri- 
manded by  the  mayor;  that  the  policeman  (Temple)  was  no- 
torious for  his  cruelty  and  want  of  judgment  in  making  ar- 
rests, having  on  previous  occasions  made  arrests  without  jus- 
tification and  been  reprimanded  therefor,  and  that  the  mayor 
and  aldermen  who  appointed  him  on  the  police  force  were 
acquainted  with  his  character. 

The  court  below  properly  sustained  the  demurrer.  The 
law  is  too  well  settled  to  admit  of  debate.  It  may,  on  a  re- 
view of  the  authorities,  which  are  uniform,  be  thus  stated: 
When  cities  are  acting  in  their  corporate  character,  or  in  the 
exercise  of  powers  for  their  own  advantage,  they  are  liable 
for  damages  caused  by  the  negligence  or  torts  of  their  offi- 
cers or  agents ;  but  where  they  are  exercising  the  judicial,  dis- 
cretionary, or  l^slative  authority  conferred  by  their  char- 
ters, or  are  discharging  a  duty  imposed  solely  for  the  public 
benefit,  they  are  not  liable  for  the  torts  or  negligence  of  their 
officers,  unless  there  is  some  statute  which  subjects  them  to 
liability  therefor.  Mofjit  v.  City  of  Asheville,  103  N.  C, 
237 ;  Prichard  v.  Board,  126  K  C,  908 ;  Hill  v.  Board,  72 
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N.  C,  55 ;  Coley  v.  City  of  Statesville,  121  N.  C,  316.  In 
the  present  case  the  policeman  was,  as  it  were,  a  sheriff,  or 
State  officer,  and  the  liability  for  any  assault  or  tort  commit- 
ted by  him  was  personal,  as  in  the  case  of  a  sheriff.  The 
non-liability  of  municipalities  in  such  cases  is  based  upon 
the  ground  that  they  are  subdivisions  of  the  State,  created  in 
part  for  convenience  in  enabling  the  State  to  enforce  its  laws 
in  each  locality  with  promptness,  and  simultaneously,  when 
occasion  requires  it,  in  the  different  subdivisions  within  its 
boundaries;  and  that  while  enforcing  those  laws  which  per- 
tain to  the  general  welfare  of  the  State,  and  to  the  people  gen- 
erally in  all  its  subdivisions,  the  State  acts  through  these  sub- 
divisions, and  uses  them  and  their  officers  as  its  agent  for  the 
purposes  for  which  a  State  government  is  instituted  and 
granted  sovereign  power  for  State  purposes;  and,  further, 
that  the  Stat^  has  not  made  them  the  insurers  of  public  or 
private  interests,  or  liable  for  any  careless  or  willful  acts  of 
its  officers.  ^'Police  officers  can  in  no  sense  be  regarded  as 
agents  or  servants  of  the  city.  Their  duties  are  of  a  public 
nature,  and  their  appointment  is  devolved  on  cities  and  towns 
by  the  Legislature  as  a  convenient  mode  of  exercising  the 
functions  of  goveriunent;  but  this  does  not  render  the  city 
liable  for  their  unlawful  or  negligent  acts."  Buttrick  v. 
City  of  Lowell,  79  Am.  Dec,  721.  '^If  such  officers  are 
elected  or  appointed  by  the  corporation,  in  obedience  to  a 
statute,  to  perform  a  public  service,  not  local  or  corporate, 
but  because  this  mode  of  selection  has  been  deemed  expedient 
by  the  Legislature  in  the  distribution  of  powers,  they  are  not 
to  be  regarded  as  the  agent  of  the  corporation,  but  as  public 
or  State  officers,  with  such  powers  and  duties  as  the  statute 
confers  upon  them,  and  the  doctrine  of  respondent  superior 
does  not  apply."  Woodhull  v.  City  of  New  York,  150  N.  Y., 
450.     "With  regard  to  the  liability  of  a  public  municipal 
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corporation  for  the  acts  of  its  officers,  the  distinction  is  be- 
tween the  exercise  of  its  legislative  powers  which  it  holds  for 
public  purposes  and  as  part  of  the  government  of  the  country 
and  those  private  franchises  which  belong  to  it  as  a  creation 
of  the  law.  Within  the  sphere  of  the  former,  it  enjoys  the 
exemption  of  the  government  from  responsibilities  for  its  own 
acts  and  for  the  acts  of  those  who  are  independent  corporate 
officers  deriving  their  rights  and  duties  from  the  sovereign 
power."     Commissioners  v.  Duckett,  20  Md.,  476. 

\  case  exactly  '^on  all  fours"  is  Craig  v.  City  of  Charles- 
ton,  180  Til.,  154,  which  says:  *'Tt  is  a  familiar  rule  of  law^ 
supported  by  a  long  line  of  well-considered  cases,  that  a  city, 
in  the  performance  of  its  police  re^ilations,  can  not  commit 
a  wrong  through  its  officers  in  such  a  way  as  to  render  it 
liable  for  tort.  It  is  contended,  however,  that  the  appellant 
does  not  base  his  right  of  recovery  against  the  city  upon  the 
wrongful  act  of  Apgar  (a  policeman)  merely,  but  upon  the 
wrongful  act  of  the  mayor  in  appointing  such  a  man  as  Ap- 
gar, when  he  knew,  or  should  have  known,  of  his  dangerous 
and  vicious  character.  The  same  principle  which  absolves 
the  city  from  liability  for  Apgar's  tortious  act  applies  to  the 
act  of  the  mayor.  The  mayor  was  simply  exercising  a  discre- 
toin  vested  in  him  by  virtue  of  his  office  and  the  laws  of  the 
State.  If  the  appointment  was  a  wrongful  act,  which  re- 
sulted in  injury  to  the  appellant,  the  burdens  of  liability  can 
not  be  cast  upon  the  inhabitants  and  taxpayers  of  the  city. 
A  municipal  corporation,  while  simply  exercising  its  police 
powers,  is  not  liable  for  the  acts  of  its  officers  in  the  violation 
of  the  laws  of  the  State  or  in  the  excess  of  the  legal  powers 
of  the  city.  2  Dill.  Mun.  Corp.  950,  968 ;  Town  of  Odell  r. 
Schroeder,  58  111.,  353 ;  City  of  Chicago  v.  Turner,  80  111., 
419;  Wilcox  v.  City  of  Chicago,  107  111.,  334;  Blake  v.  City 
of  Pontiac,  49  111.  App.,  543." 
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Upon  reason  and  authority,  the  defendant  city  is  exempt 
from  the  liability  here  sought  to  be  imposed  upon  it  equally 
whether  it  is  for  a  tort  or  negligence,  and  whether  the  recov- 
ery is  sought  by  reason  of  the  misconduct  of  the  officer  in  mak- 
ing the  arrest,  or  in  the  act  of  the  mayor  and  aldermen  in  ap- 
pointing or  retaining  an  unsuitable  officer,  with  knowledge 
of  his  unfitness.  In  either  aspect,  the  conduct  of  the  officer 
is  in  the  discharge  of  official  and  governmental  duty,  and  the 
taxpayers  of  the  city  are  not  answerable  in  damages  for  offi- 
cial misconduct  in  the  discharge  of  governmental  functions  in 
the  absence  of  a  statiite  making  them  so.  It  is  true  it  is  re- 
cited in  Coley  v.  City  of  Statesville,  121  N.  C,  316,  that  the 
municipality  in  that  case  had  appointed  suitable  police;  but 
that  was  onlv  a  circumstance  to  the  credit  of  the  defendant, 
and  not  a  ruling,  that  if  it  were  otherwise  the  town  would  be 
liable,  for  it  is  immediately  added :  "The  defendant  is  liable 
only  for  failure  to  properly  construct  the  prison,  or  to  so 
furnish  it  as  to  afford  reasonable  comfort  and  protection  from 
sufferings  and  injuries  to  health.  Moffit  v.  City  of  AshevUle, 
103  N.  C,  237;  Shear,  and  R.  Neg.  (5th  Ed.),  sec.  291." 
In  this  section  of  Shear,  and  R.  Neg.  and  notes,  the  points 
involved  in  the  present  case  are  found  fully  settled.  The 
reason  the  town  is  liable  in  the  particular  pointed  out  in 
Moffitt  V.  City  of  Ashexnlle  is,  as  there  stated,  because  of  a 
statutory  provision. 

The  non-liability  of  a  municipality  for  the  torts  or  n^li- 
gence  of  its  officials,  when  acting  within  their  governmental 
powers,  is  discussed,  and  held  as  settled,  with  citation  of 
authorities.  Dill.  Mun.  Corp.  (4th  Ed.),  sec.  975,  and 
cases  cited ;  Cook  v.  Mayor,  etc.,  54  Ga.,  468 ;  Bartlett  v. 
City  of  Columbus  (Ga.),  44  L.  R.  A.,  795.  The  above  and 
many  other  authorities  to  the  same  purport  are  presented  in 
the  excellent  brief  of  Mr.  Meares,  whose  labors  have  been 
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useful  to  the  Court  in  preparing  this  opinion.  The  police- 
man Temple,  if  the  facts  are  as  alleged  in  the  complaint,  is 
liable  both  civilly  and  criminally.  Whether  the  same  is  true 
in  regard  to  the  mayor  and  aldermen,  as  seems  to  be  inti- 
mated in  State  v.  Hall,  97  N.  C,  474,  we  express  no  opinion. 
Affirmed. 


TURNER  ▼.  COMMISSIONERS  OF  HILLSBORO. 

(November  13,  1900.) 

1.  Evidence — Immaterial — Ha/mUess  Error — Map. 

It  waa  harmless  error  to  refuse  to  admit  in  evidence  a  map,  a 
similar  one  already  being  in  evidence. 

2.  Liviitations    of   Actions — Municipal    Corporations — Ad- 

verse Possession — Trust, 

Statutes  of  limitation  do  not  run  against  a  municipal  corpora- 
tion holding  land  in  trust  for  public  use  unless  it  has  the 
power  of  alienation. 

Civil  Action  by  C.  D.  and  D.  Turner,  trustees  of  T.  D. 
Turner,  against  the  Board  of  Commissioners  of  Hillsboro, 
heard  by  Judge  Frederick  Moore  and  a  jury,  at  Spring  Term, 
1900,  of  Orange  Superior  Court.  From  judgment  for  plain- 
tiff, the  defendants  appealed. 

John  W.  Graham,  for  plaintiff. 
Frank  Nash,  for  defendants. 

Clark,  J.  This  is  an  action  for  damages  for  trespass  in 
entering  upon  plaintiffs'  premises  to  open  up  streets.  The 
defendants  claimed  that  the  locus  in  quo  was  part  of  the  com- 
mons originally  conveyed  to  the  town  in  trust,  and  that  the 


154  IN  THE  SUPREME  COUET.  [127 


'PuBNEB  V,  Commissioners. 


plaintiifs,  who  did  not  show  any  paper  title  from  the  town, 
were  not  protected  by  any  duration  of  adverse  possession.  It 
was  in  evidcMioe  that  September  9,  1754,  William  Churton 
conveyed  G5.'3  acres  to  Francis  Corbin,  reserving  the  400 
acres  on  which  tlie  town  of  Oranpe  had  theretofore  been  laid 
out.  For  a  few  veara  the  town  was  known  as  "Corbinton" 
or  "(\)rbin  \ew  Town."  On  November  20,  1759  (St.  33 
Geo.  TT.),  it  was  incorporated  by  the  name  of  Childsburg. 
Section  3  of  the  act  provided  that,  after  laying  out  200  acres 
in  the  streets  and  lots,  *^the  residue  thereof  shall  be  and  re- 
main for  a  common  thereto."  The  name  of  the  town  was 
change<l  to  llillsboro,  November  3,  1766.  The  town  authori- 
ties has  no  authority  to  sell  any  part  of  said  200  acres  of  com- 
mons until  chap.  152,  Acts  1830-31,  which  empowered  them 
"to  sell  or  dispose  of  from  time  to  time,  as  to  them  may  seem 
most  proper,  all  or  any  part  of  the  commons  of  said  town." 
There  would  have  been  no  authority  to  sell  such  property 
without  a  special  act  of  the  General  Assembly.  City  of 
Southport  V.  Stanly,  125  'N,  C,  464.  There  was  evidence 
tending  to  show  that  thereafter,  by  virtue  of  said  act,  the 
town  commissioners  did  sell  the  greater  portion  of  said  com- 
mons, and  in  189S  sold  the  remainder,  except  a  portion  ad- 
joining tli(»  land  in  controversy,  w^hich  the  plaintiffs  forbade 
the  sale  of.  It  was  thereafter  that  the  defendants,  in  opening 
up  and  ext(Miding  streets  already  in  existence,  committed  the 
alleged  trespass. 

The  evidence  tended  to  show  that  the  land  in  controversy 
was  part  of  the  original  400  acres,  but  that  the  owners  of  the 
adjoining  tract  had  cultivated  un  to  a  row  of  cedars,  the  dot- 
ted line  on  the  map,  to  which  plaintiffs  now  claim,  for  70 
years.  The  plaintiffs  claim  title  by  adverse  possession  for 
more  than  20  years. 

The  map  offered  in  evidence  by  defendants  should  probably 
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have  been  admitted  (Andrews  v.  Jones,  122  N.  C,  666,  and 
cases  cited)  ;  but  we  can  not  see  that  its  exclusion  was  ma- 
terial or  prejudicial.  It  was  a  map  made  by  the  town  in 
1889,  and  corresponded  with  the  map  already  in  evidence, 
which  was  made  under  an  order  of  survey  in  this  cause.  The 
defendants  requested  the  Court  to  charge:  "If  the  jury  be- 
lieve that  the  land  in  controversy  was  originally  part  of  the 
commons  belonging  to  the  town  of  Hillsboro,  or  its  predeces- 
sor, (^hildsburg,  then  the  possession  of  the  plaintiffs,  and 
those  under  whom  they  claim,  had  not  ripened,  and  does  not 
ripen,  into  title  against  the  town;  said  town  being  a  munici- 
pal corporation,  holding  said  commons  for  a  public  use.'' 
This  the  Court  declined,  and  instructed  the  jury  instead  that 
if  they  should  "find  from  the  evidence  that  the  plaintiffs,  and 
those  under  whom  they  claim,  have  been  in  possession  of  the 
land  in  controversy,  openly,  continuously,  and  every  part 
thereof,  adversely,  claiming  the  same  as  their  own,  under 
known  and  visible  boimdaries,  for  twenty  years,  it  being  ad- 
mitted that  the  title  is  out  of  the  State,  then  they  have  a  title 
in  fee  to  such  land,  and  the  jury  must  answer  the  first  issue, 
*Yes,'  and  then  define  the  boundaries  of  such  of  the  lands  in 
controversy  as  they  should  find  that  the  plaintiffs  are  entitled 
to  because  of  such  possession,"  and  defendants  excepted. 

As  to  streets,  ways,  squares,  parks,  commons,  and  other 
property  which  a  municipal  corporation  may  hold  in  trust  for 
the  public  use,  without  power  to  alienate,  it  is  true  that  no 
statute  of  limitations  can  run.  Moose  v.  Carson,  104,  N.  C, 
43 1 .  Since  no  one  would  obtain  any  title  thereto  if  he  had  a 
deed  from  the  town,  no  adverse  possession,  however  long, 
would  bar  the  town.  (City  of  Alton  v.  Illinois  Transp.  Co.,  12 
111.,  (lO;  Webb  v.  City  of  Demopolis  (Ala.)  13  South.,  289;  2 
Dill.  ilun.  Corp.,  (4th  Ed.)  ;  sees.  669,  671) ;  and  the  same 
was  the  civil  law,  (Id.  sec.  670).     This  has  been  affirmed  in 
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this  State  by  a  statutory  declaration  (chapter  224,  Acts  1891 ; 
Clark's  Code,  (3d.  Ed.),  sec.  150a)  ;  but  as  to  all  other  mat- 
ters the  statute  of  limitations  runs  against  a  municipality  aa 
against  anyone  else.  Acts  1831-32,  above  cited,  took  from 
the  commons  here  in  question  its  inalienability.  Sale  thereof 
was  authorized.  Much  of  it  was  sold.  A  conveyance  from 
the  town  since  that  date  for  any  part  thereof  would  be  valid, 
and  it  follows  that  20  years'  adverse  possession,  up  to  a 
known  and  visible  boundary, — the  row  of  cedars,  the.<lottod 
line  on  the  map, — confers  a  prood  title. 

It  was  in  evidence  that  in  1844-46  it  was  contended  by  the 
town  that  Alfred  Waddell  was  trespassing  upon  the  town 
property  at  the  locus  in  quo,  and  he  was  notified  by  the  mu- 
nicipal authorities  that  he  must  pay  rent  therefor  or  be 
ousted,  but  there  was  no  evidence  that  he  complied.  The 
defendants  ask  the  Court  to  charge:  "If  the  jury  believe 
that  Alfred  Wadd  ell's  possession  of  the  land  in  controversy 
was  originally  permissive,  then  the  possession  of  those  who 
claim  under  and  through  him  can  not  become  adverse  until 
they,  or  some  one  of  them,  by  some  positive  act,  such  as  a 
disclaimer,  refuse  to  admit  the  original  permission,  [and  not 
even  then,  as  against  municipal  corporation."]  The  Court 
gave  this  as  recjuested,  omitting  the  words  in  brackets.  The 
defendants  can  not  complain  of  this  modification,  for  the 
reason  given  above. 

Affirmed. 
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TAYLOR  V.   LAUER. 
(November  13,  1900.) 

1.  Assignment  for  Benefit  of  Creditors — Preferences. 

An  asflignment  for  tbe  benefit  of  creditors  omitting  certain 
creditors  is  invalid  as  a  preference. 

2.  Assignment   for   the   Benefit   of   Creditors — Ass^ig7iee — 
Fraud — Creditors. 

The  assignee  represents  tiie  creditors  and  may  recover  property 
which  has  been  fraudulently  conveyed  by  his  assignor. 

3.  Assignment   for   the   Benefit   of   Creditors — Schedule — 
Tim^  for  Filing. 

ABsignor  must  file  schedule  of  preferred  debts  within  five  days 
after  registration  of  assignment. 

Civil  Action  by  Z.  V.  Taylor,  assignee  of  Max  Pretz- 
f  elder,  against  Martin  Lauer  and  Leon  Lauer,  merchants  and 
partners,  trading  under  the  name  and  style  of  Louis  Lauer, 
Isaac  Selz,  Moses  Selz  and  Banjamin  Selz,  merchants  and 
partners,  trading  under  the  name  and  style  of  Selz  Brothers, 
heard  by  Judge  Fredericlc  Moore  and  a  jury,  at  Spring  Term, 
1900,  of  Guilford  Superior  Court.  From  judgment  for 
plaintiff,  the  defendants  appealed. 

Chas.  M.  Steadman  and  Bynum  £  Bynum,  for  plaintiff. 
/.  T.  Morehead,  for  defendants. 

MoNTOOMEBY,  J.  On  the  22d  of  March,  1898,  Max  Pretz- 
felder,  being  hopelessly  insolvent  and  owing  many  debts,  ex- 
ecuted and  delivered  to  the  firms  of  Louis  Lauer  (the  defend- 
ant, Martin  Lauer,  being  a  partner)  and  Selz  Bros.,  a  bill  of 
sale  of  his  entire  stock  of  goods  and  other  personal  property — 
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substantially  his  entire  assets.  The  consideration  expressed 
in  the  deed  was  $3,447 — the  indebtedness  of  Pretzfelder  to 
the  two  sets  of  creditors,  grantees.  A  week  later  Pretzfelder 
made  an  assignment  of  the  same  property  to  Z.  V.  Taylor  for 
the  benefit  of  numerous  creditors  mentioned  in  a  schedule 
annexed  thereto,  embracing  the  two  firms  above  mentioned. 
Taylor,  the  assignee,  called  upon  Martin  Lauer,  who  had 
possession  of  the  property  conveyed  in  the  bill  of  sale,  and  de- 
manded possession  of  the  samie,  and  the  demand  was  refused. 
This  action  was  begun  by  Taylor,  the  assignee,  by  the  issu- 
ance of  a  summons  against  all  the  individual  members  of  the 
two  firms,  grantees  in  the  bill  of  sale;  and  in  the  original 
complaint  it  was  alleged  that  it  was  the  purpose  and  design 
of  Pretzfelder,  in  executing  the  bill  of  sale,  to  hinder  and 
delav  his  creditors,  and  to  afford  ease  and  comfort  and  credit 
to  himself,  and  that  "said  bill  of  sale,  though  absolute  in 
form,  was  intended  and  understood  by  all  parties  interested 
therein,  to  be  in  the  nature  of  a  mortgage  to  secure  the  debts 
due  said  mercantile  firms,  amounting  to  between  $3,400  and 
$3,500,  all  of  which  said  facts,  together  with  the  said  pur- 
posses  and  design  of  said  Max  Pretzfelder,  to  hinder  and 
delav  his  creditors,  and  to  ait'ord  ease  and  comfort  to  him- 
self,  were  well  known  and  understood  to  said  mercantile 
firms  of  Louis  Lauer  and  Selz  Bros.,  who  availed  themselves 
of  said  facts,  purpose,  and  design  to  illegally  profit  them- 
selves at  the  exj^ense  of  the  othor  orcMlitors  of  said  Max  Pretz- 
felder." 

It  was  also  alleged  that  Martin  Lauer,  one  of  the  defend- 
ants, rapidly  sold  out  the  entire  property,  and  turned  over  the 
proceeds  of  the  sale  to  the  grantees.  The  value  of  the  prop- 
erty was  alleged  to  be  $7,000,  and  judgment  was  demanded 
against  the  defendants  for  that  amount.  The  plaintiff  after- 
wards amended  his  complaint  by  adding,  "The  said  bill  of 
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sale,  though  absolute  in  form,  was  intended  and  understood 
by  all  parties  interested  therein  to  be  in  the  nature  of  a 
mortgage  to  secure  the  debts  due  said  mercantile  firms, 
amounting  to  between  $3,400  and  $3,500,''  and  later  by  add- 
ing to  the  amendment  the  following :  "In  securing  said  bill 
of  sale,  an  undue  advantage  was  taken  of  the  necessities  of 
said  Max  Pretzfelder  by  his  indebtedness  to  said  firms  of 
Louis  Lauer  and  Selz  Bros.,  who,  availing  themselves  of  their 
power  over  said  Pretzfelder,  obtained  said  bill  of  sale,  promis- 
ing and  agreeing  that  after  their  debts  were  paid  the  balance 
of  the  stock  of  goods  and  articles  conveyed  to  them  should 
be  returned  to  said  Pretzfelder."  Upon  the  trial  the  plain- 
tiff introduced  the  assignment  as  evidence  of  his  title  to  the 
property,  the  third  section  thereof  being  in  the  following 
words :  "Thirdly,  to  pay  and  discharge  in  full,  if  there  be 
sufficient  for  that  purpose,  all  the  debts  and  liabilities  now 
due,  or  to  become  due,  from  the  said  party  of  the  first  part, 
and  which  are  particularly  enumerated  and  described  in  a 
schedule  thereof  hereto  annexed,  marked  'Schedule  B,'  to- 
gether with  all  interest  moneys  due,  or  to  grow  due  thereon, 
and,  if  there  be  not  sufficient  of  said  proceeds  to  pay  the  said 
debts  and  liabilities  in  full,  then  to  apply  the  same  pro  rata, 
so  far  as  they  will  extend,  to  the  payment  of  the  said  debts 
and  liabilities  according  to  their  respective  amounts.  And  if, 
after  payment  of  all  the  costs,  charges,  and  expenses  attending 
the  execution  of  the  said  trust,  and  the  payment  and  dis- 
charge in  full  of  all  the  lawful  debts  owing  by  the  said  party 
of  the  first  part,  of  any  and  every  description,  there  should 
be  a  surplus  of  the  said  proceeds  remaining  in  the  hands  of 
the  said  party  of  the  second  part,  then,  lastly,  to  pay  over 
and  return  Jhe  same  to  the  said  party  of  the  first  part,  his  ex- 
ecutors, administrators,  and  assigns."  There  was  undisputed 
testimony  that  there  were  two  debts   (one  of  considerable 
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amoimt)  due  by  Pretzfelder  to  other  creditors  than  thoee 
named  in  the  schedule  of  indebtedness. 

The  plaintiif  insisted  that  the  assignment  was  a  general 
one  for  creditors,  and  without  preferences,  and  therefore  of- 
fered no  proof  of  the  filing  of  a  schedule  of  preferred  debts 
by  the  assignor  as  required  by  chapter  453  of  the  Acts  of 
1803.  The  defendant  moved  to  dismiss  the  action  under 
chapter  109,  Acts  1897.  We  are  of  the  opinion  that  the 
motion  should  have  been  allowed.  It  was  incumbent  on  the 
plaintiff  to  make  out  his  title  to  the  property.  The  fact  that 
the  debtor,Pret^felder,  at  the  time  he  made  the  assignment  to 
the  plaintiff,  owed  two  debts  which  were  not  embraced  in  the 
schedule  of  indebtedness  mentioned  in  the  assignment,  carried 
with  it  the  conclusion  of  law  that  the  creditors  named  in  the 
schedule  were,  to  all  intents  and  purposes,  preferred  creditors. 
If  this  be  not  so,  then  all  an  insolvent  debtor  would  have  to 
do  to  avoid  the  provisions  of  section  1,  c.  463,  Laws  1893, 
would  be  to  name  certain  of  his  creditors  in  the  deed  of  as- 
signment, without  specially  making  any  preference  in  their 
favor,  and  leave  out  of  the  assignment  other  of  his  creditors. 
The  assignee  here  can  not  pay  any  part  of  the  assets,  if  he 
should  recover  them  from  the  defendants,  to  any  of  the  credi- 
tors not  mentioned  in  the  assignment,  until  he  has  paid  in  full 
the  debts  named  in  the  schedule.  The  form  of  this  assign- 
ment, with  respect  to  chapter  453  of  the  Acts  of  1893,  would 
be  a  good  one,  as  a  general  assignment  for  creditors,  provided 
the  schedule  should  contain  the  names  of  all  the  creditors  and 
the  amount  of  their  debts,  or  as  near  the  amount  of  their 
debts  as  possible;  but,  when  there  are  other  creditors  not 
named  in  the  assignment,  then  such  a  form  becomes  an  as- 
signment with  preferences.  And  it  matters  not  whether  the 
failure  to  insert  all  of  the  indebtedness  in  the  schedule  arises 
from  intention  or  n^ligence  or  ignorance.     The  effect  is  the 
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same.  If  an  insolvent  debtor  desire  to  make  a  general  a>j- 
sigmnent  for  the  benefit  of  creditor,  and  is  unable  to  state 
the  names  of  all  his  creditors,  through  ignorance  of  the  ex- 
tent of  his  indebtedness,  he  should  make  that  statement  in 
the  deed,  and  provide  for  the  payment  of  all  such  indebt- 
edness on  an  equal  footing  with  his  other  creditors,  upon 
proof  of  their  claims,  made  within  a  reasonable  time.  If  he 
should  name,  as  in  this  case,  certain  of  his  creditors,  and  de- 
clare them  to  be  all  of  his  creditors,  the  assignee  can  recognize 
none  others — at  least,  until  those  named  are  paid  in  full.  In 
this  case  it  appears  from  the  testimony  of  the  assignor  that 
he  knew  of  the  two  debts  not  embraced  in  the  schedule.  Two 
days  before  the  assignment  was  executed,  he  was  dunned  per- 
sistently for  one  of  them.  Under  the  laws  of  North  Carolina 
an  insolvent  debtor  may,  by  deed  of  assignment,  prefer  cer- 
tain of  his  creditors,  but  there  is  a  condition  attached  to  such 
act,  which  must  be  complied  with,  or  the  deed  will  be  invalid ; 
t.  e.,  the  preferred  debts  must  be  reported  by  the  assignor  un- 
der oath,  and  filed  in  the  oflSce  of  the  Clerk  of  the  Superior 
Court  of  the  county  in  which  the  assignment  is  made  within 
five  days  of  the  registration  of  such  deed  of  assignment,  stat- 
ing the  names  of  the  preferred  creditors,  the  amotmt  due 
each,  when  the  debt  was  made,  and  the  circumstances  under 
which  the  debt  was  contracted.  Bank  v.  Oilmer,  116  N.  C, 
684;  Olanton  v,  Jacobs,  117  N.  C,  427. 

Several  other  important  questions  were  raised  on  the  ap- 
peal, but  the  view  we  have  taken  of  the  case  disposes  of  the 
necessity  of  a  consideration  of  them.  However,  one  of  them 
is  of  so  much  consequence  in  the  administration  of  the  law  in 
this  State ;  and,  having  been  for  the  first  time  only  very  re- 
cently determined  by  a  decision  of  this  Court,  we  have  con- 
cluded to  consider  it.  The  defendant  demurred  to  the  com- 
plaint after  having  objected  to  the  second  amendment  thereof. 
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The  ground  of  demurrer  was  to  the  effect  that  the  plaintiff 
assignee  was  bound  by  the  bill  of  sale  executed  to  the  de- 
fendants by  Pretzfelder,  his  assignor,  and  that  the  plaintiff 
could  not  attack  the  bill  of  sale  for  fraud.  The  demurrer  was 
properly  overruled.  The  plaintiff  assignee  is  the  representa- 
tive  of  creditors,  and  for  them  can  seek  the  recovery  of  prop- 
erty which  may  have  been  conveyed  in  fraud  by  his  assignor. 
BanJc  V,  Adrian,  116  1^.  C,  53Y ;  Pillsbury  v,  Kingon,  33  N. 
J.  Eq.,  287.  The  reasoning  of  the  last-named  case  is  entirely 
satisfactory  to  the  Court,  and  the  discussion  is  a  full  one.  In 
one  of  the  English  cases  cited  there,  it  is  said  by  the  Judge 
who  delivered  the  opinion :  "I  think  that  the  assignee  of  an 
insolvent  debtor  represents  the  creditors  for  all  purposes, 
and,  if  any  fraud  exists  in  a  transaction  to  which  the  insolvent 
was  a  party,  may  take  advantage  of  it.  A  deed  which  is  void 
as  against  creditors  is  void,  also,  as  against  those  who  repre- 
sent creditors."  .  The  Court,  in  Pillsbury  v,  Kingon,  sslj  that 
in  that  English  case  "the  assignment  was  made  under  the  act 
of  1  George  IV.,  c.  119."  In  none  of  the  cases  (several 
others  of  like  import  having  been  referred  to)  was  the  de- 
cision placed  on  any  language  in  the  statute  specially  empow- 
ering the  assignee  to  avoid  the  fraudulent  conveyances  of  the 
assignor.  In  fact,  neither  of  those  statutes  contained  any  ex- 
press provision  for  setting  aside  conveyances  of  the  assignor 
in  fraud  of  creditors,  and  that  fact  was  unsuccessfully  pressed 
upon  the  attention  of  the  Court  by  the  counsel  who  argued 
against  the  authority  of  the  assignee  to  exercise  that  power. 
The  capacity  of  the  assignee  to  appear  in  Court  for  that  pur- 
pose  was,  in  express  words,  or  inferentially  adjudged  on  the 
ground  that  the  assignee  of  the  insolvent  was  the  representa- 
tive of  creditors,  and  as  such  was  entitled  to  take  for  their 
benefit  the  same  advantage  of  the  statute  of  Elizabeth  as  the 
creditors  might  have  taken." 


at.  C]      '         SEPTEMBER  TERM,  1900.  163 


Cbatt  v.  Association. 


We  are  not  inadvertent  to  the  decision  of  this  Court  in 
Burton  v.  Farinholi,  86  N.  C,  260,  and  we  can  see  no  dif- 
ference in  principle  between  the  rights  and  powers  of  an  ad- 
ministrator of  an  insolvent  intestate  and  those  of  an  assignee 
for  the  benefit  of  creditors,  against  the  fraudulent  acts  of 
their  grantors,  yet  we  affirm  the  ruling  made  in  Bank  v. 
Adrian,  supra,  and  we  will  in  this  matter  take  no  step  back- 
ward. The  Legislature  had,  too,  conferred  upon  executors 
and  administrators  the  power  to  subject  lands  conveyed  by 
their  decedents  in  fraud  of  creditors  to  sale  for  the  pay- 
ment of  debts  before  the  decision  in  Burton  v.  FarinhoU, 
supra.  There  was  error  in  the  refusal  of  his  Honor  to  dis- 
miss the  action  of  non-suit. 

Error. 


CRAFT  V.  MECHANICS'   HOME  ASSOCIATION. 

(November  13,  1900.) 

1.  Mortgages — Foreclosure  Pending  Partition — Tenants  in 

Common. 

A  tenant  in  common  can  not  estop  the  mortgagee  of  his  co-ten- 
ant from  foreclosing  by  making  such  mortgagee  a  party  to 
proceedings  for  partition. 

2.  Mortgages — 8(il.e — Redemption — Purchase  by  Mortgagee. 

A  director  of  a  corporation  buying  land  sold  under  mortgage 
by  the  corporation,  is  presumed  to  have  bought  for  the  cor- 
poration, and  acquires  only  the  legal  title,  the  mortgagor 
still  holding  the  equity  of  redemption. 

Civil  Action  by  W.  C.  Craft  against  the  Mechanics'  Home 
Association,  IST.  B.  Rankin  and  W.  B.  McCoy,  heard  by  Judge 
Oeorge  H.  Brown,  Jr.,  and  a  jury,  at  Spring  Term,  1900,  of 
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New  Hanoveb  Superior  Court.     From  judgment  for  plain- 
tiff, against  N.  B.  Rankin,  the  latter  appealed. 

McNeill  &  Bryan,  for  plaintiff. 
Junius  Davis,  for  defendant. 

FuRCHES,  J.  The  plaintiff.  Craft,  was  the  owner  of  an 
undivided  four-fifths  interest  in  a  lot  in  Wilmington,  and  his 
sister,  Mrs.  Mathis,  was  the  owner  of  the  other  fifth  of  said 
lot.  Plaintiff  borrowed  $900  of  the  defendant,  to  secure  the 
payment  of  which  he  mortgaged  to  the  defendant  corporation 
his  four-fifths  interest  in  said  lot.  After  the  date  of  the 
mortgage  of  plaintiff  to  defendant,  Mrs.  Mathis  commenced 
a  proceeding  in  the  Superior  Court  of  New  Hanover  County 
before  the  Clerk  for  partition,  in  which  she  alleged  that  said 
lot  could  not  be  actually  divided  without  great  damage  to  the 
parties  interested,  and  asked  that  a  sale  be  ordered  for  that 
purpose.  The  plaintiff.  Craft,  and  the  defendant  association 
were  made  parties  defendant  to  this  proceeding  for  sale  and 
partition,  and  Mr.  McKoy,  as  attorney,  representing  both  the 
plaintiff.  Craft,  and  the  association,  filed  an  answer,  in  which 
the  defendant  association  asks  that  a  sufficient  amount  arising 
from  a  sale  of  said  property  be  set  aside  to  pay  the  balance 
then  due  on  its  mortgage.  Upon  this  petition  a  sale  was  or- 
dered, a  commissioner  appointed,  and  a  sale  made,  at  which 
the  lot  brought  something  over  $1,300.  But  a  10  per  cent, 
bid  being  put  on  the  amount  the  lot  sold  for  at  this  sale,  an- 
other sale  was  ordered,  and  at  this  second  sale  Dr.  Dreher 
bid  off  the  lot  at  $1,710,  and  deposited  his  check  with  the 
Clerk  for  that  amount.  But  there  were  back  taxes  due  for 
two  years  which  were  liens  on  said  lot ;  and,  besides  this,  the 
defendant  Rankin,  had  recovered  a  judgment  against  the 
plaintiff.  Craft,  (defendant  in  the  proceeding  for  partition), 
and  said  Craft  had  also  executed  a  mortgage  to  J.  D.  Bel- 
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lamy  to  secure  a  debt  of  $800.  This  judgment  and  mortgage 
to  Bellamy  were  subsequent  to  the  mortgage  to  the  defend- 
ant association,  and  also  subsequent  to  the  commencement  of 
the  proceeding  to  sell  for  partition,  but  prior  to  the  sale  at 
which  Dreher  bought.  While  Dreher  wanted  the  property  H 
$1,710,  he  was  not  willing  to  take  it  at  that  price  subject  to 
these  incumbrances,as  he  considered  them,  so  he  withdrew  his 
check,  and  the  sale  to  him  was  never  confirmed.  While  this 
proceeding  to  sell  for  partition  was  still  pending,  the  de- 
fendant association  sold  under  the  power  of  sale  contained 
in  its  mortgage.  At  the  time  of  this  sale,  on  the  Slst  of 
August,  1898,  there  was  due  on  the  mortgage  debt  of  Craft  to 
the  defendant  association  the  sum  of  $661.60,  and  the  defend- 
ant, Rankin,  bid  this  amount,  and  the  property  was  knocked 
off  to  him.  It  also  appears  from  the  evidence  of  McKoy, 
and  other  evidence  not  disputed,  that  McKoy,  as  the  attorney 
of  the  defendant  association,  advertised  the  property  to  be 
sold  under  the  power  of  sale  contained  in  the  mortgage. 

From  these  facts  the  plaintiff  alleges  that  the  defendant 
association,  being  a  party  to  the  proceeding  to  sell  for  parti- 
tion, could  not  sell  under  the  power  contained  in  the  mort- 
gage pending  that  proceeding ;  that,  without  alleging  fraud  or 
bad  faith  on  the  part  of  McKoy,  the  plaintiff  alleges  that  Mc- 
Koy was  his  attorney  in  the  partition  prcoeeding,  and  that 
his  action  in  advertising  the  sale  under  power  in  the  mort- 
gage, and  acting  as  attorney  for  the  association,  was  a  legal 
fraud,  and  vitiated  the  sale;  that  the  whole  matter,  as  he 
allies,  is  suspicious,  as  Dr.  Dreher  had  bid  $1,710  for  the 
land,  and  had  deposited  his  check,  and  withdrawn  the  same, 
and  within  a  few  days  after  the  sale  under  the  mortgage  he 
had  bought  from' the  defendant,  Rankin,  at  the  same  price. 
And  he  further  alleges  that  the  defendant,  Rankin,  was  the 
agent  of  the  defendant  association,  and  bought  for  the  asso- 
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ciation — the  mortgagee.  But,  as  the  plaintiff  in  this  action 
ratifies  the  sale  made  under  the  power  contained  in  the  mort- 
gage, we  are  at  some  loss  to  see  why  the  plaintiff  should  allege 
and  insist  on  matters  which  he  thinks  should  vitiate  and  annul 
the  sale  made  under  the  mortgage.  And  we  advert  to  these 
contentions,  which  seem  to  reflect  upon  Mr.  McKoy  and  Dr. 
Dreher,  for  the  purpose  of  showing  that,  in  our  opinion,  they 
were  not  to  blame.  We  have  sometimes  thought  that  counsel 
were  not  as  careful  as  they  should  be  to  avoid  complicationB. 
But  in  this  case,  it  seems  to  us  that,  Mr.  McKoy  is  not  liable 
to  this  charge.  He  was  the  general  counsel  of  the  defendant 
association  at  the  time  he  filed  the  answer  in  the  partition 
proceeding,  and  this  was  known  to  the  plaintiff.  There 
seemed  at  that  time  to  be  no  conflict  in  the  interest  of  the 
plaintiff  and  the  defendant  association,  and  no  reason  why 
he  could  not  represent  them  both.  But,  when  the  sale  under 
the  partition  proceeding  was  delayed,  the  purchaser.  Dr.  Dre- 
her,  refused  to  take  the  land  owing  to  the  incimibrances. 
He  then  went  to  the  plaintiff,  and  informed  him  that  his  first 
duty  was  to  his  original  client,  the  defendant  association,  and 
that  he  would  have  to  sell  the  land  under  the  power  contained 
in  the  mortgage,  when  the  plaintiff  told  him  to  do  so ;  that  he 
had  been  deceived  in  making  the  second  mortgage ;  that  Ran- 
kin was  his  friend,  and  if  anyone  was  to  make  anything 
he  had  rather  it  would  be  Rankin.  This,  it  seems  to  us,  ex- 
onerated Mr.  McKoy  from  any  just  criticism. 

Neither  can  we  blame  Dr.  Dreher  for  declining  to  take  the 
lot  at  a  full  price,  as  it  was  incumbered.  It  was  certainly 
liable  for  the  back  taxes,  and  we  are  not  prepared  to  say  but 
what  the  Bellamy  mortgage  was  such  an  incumbrance  as 
might  have  given  him  trouble.  A  sale  of  lands  for  partition 
among  tenants  in  common  is  only  a  legal  means  of  effecting  a 
sale,  and  the  purchaser  only  gets  the  title  the  tenants  had. 
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gnbject  to  incumbranoes.  IN^either  are  we  prepared  to  say 
that  one  tenant  in  common,  by  making  a  mortgagee  of  another 
tenant  in  common  a  party  defendant  to  a  proceeding  before 
the  clerk  to  sell  lands  for  partition,  can  estop  the  mortgagee 
from  selling  under  the  power  contained  in  the  mortgage. 
That  Court  has  no  equitable  jurisdiction;  no  power  to  fore- 
close a  mortgage,  nor  to  adjust  equities,  nor  to  provide  for  the 
payment  of  mortgage  debts  out  of  the  proceeds  of  such  sales. 
And  we  are  unable  to  see  any  reason,  nor  have  we  been  cited 
to  authority,  authorizing  us  to  so  hold.  While  mortgagees 
must  act  honestly  and  in  good  faith  towards  mortgagors,  they 
must  be  protected  in  their  rights. 

But  the  defendant  association,  a  corporation  created  by 
law,  had  only  a  legal  entity,  and  could  only  act  by  and 
through  its  authorized  agents.  It  could  only  loan  money 
and  take  a  mortgage  through  it^  ofBcers  and  agents,  and  could 
only  collect  such  loans  and  foreclose  such  mortgages 
by  such  officers  and  agents.  The  law  makes  the  of- 
ficers of  corporations — presidents,  cashiers,  and  directors — 
not  only  agents,  but  trustees  of  the  corporation.  And  the 
presimiption  is  that  any  act  of  theirs,  in  loaning  or  collecting 
the  money  of  the  corporation,  was  done  for  the  corporation. 
Kankin  admits  that  he  was  a  director  of  defendant  associa- 
tion and  chairman  of  its  Finance  Committee  when  the  order 
to  foreclose  this  mortgage  was  made  and  at  the  time  of  the 
sale.  Rankin,  in  his  testimony,  says:  "I  bid  off  the  prop- 
erty at  building  and  loan  foreclosure  sale.  *  *  *  j 
bought  property  in  at  the  amoimt  due  the  building  and  loan 
association,  and  I  paid  the  building  and  loan  association  for 
it.  1  then  purchased  the  other  one-fifth  interest  from  Mrs. 
Mathis,  and  paid  her  $342."  He  then  says  that  he  paid  back 
taxes;  the  costs  of  the  proceeding  to  sell  for  partition;  his 
o^\Ti  judgment  against  the  plaintiff.  Craft,  $159;   "and  T 
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made  $427  net  out  of  the  transaction."  There  is  nothing  in 
the  evidence  to  negative  the  presumption  that  the  defendant, 
Rankin,  was  acting  for  the  association  at  this  sale.  In  fact, 
his  own  evidence  tends  strongly,  as  we  think,  to  sustain  this 
presumption.  He  says :  "I  bid  off  property  at  building  and 
loan  foreclosure  sale.  *  *  *  I  bought  property  in  at 
the  amount  due  the  building  and  loan  association,  and  I  paid 
the  building  and  loan  association  for  it."  We  must  there- 
fore hold  that  the  defendant,  Rankin,  was  acting  for  the  de- 
fendant association  at  this  sale,  and  that  the  defendant  asso- 
ciation was  the  purchaser,  and  that  the  defendant,  Rankin, 
was  the  purchaser  from  the  building  and  loan  association 
after  the  mortgage  sale.  If  the  building  and  loan  association 
was  the  purchaser  at  its  own  mortgage  sale,  it  was  still  mort- 
gagee after  as  before  the  sale;  and,  if  the  defendant  bought 
from  it  at  private  sale,  while  the  legal  title  passed  to  him, 
he  held  subject  to  the  trust  and  the  mortgagor's  right  of  re- 
demption. 

The  plaintiff,  Oaft,  in  this  action  ratifies  the  sale  of  the 
defendant,  Rankin,  and  asks  that  he  may  recover  the  re- 
mainder after  paying  the  debt  of  the  defendant  association. 
The  Court  below  allowed  Rankin  to  retain  what  he  had  paid 
on  back  taxes,  the  costs  of  the  proceeding  to  sell  for  partition, 
and  the  amount  of  his  own  judgment  of  $159  against  Craft, 
and  gave  judgment  against  the  defendant,  Rankin,  for  $427, 
which  defendant,  Rankin,  says  was  his  "net  profits"  left  out 
of  the  $1,710,  for  which  he  sold  the  land  to  Dreher,  after 
deducting  the  taxes,  costs,  and  judgment  above  specified ;  and 
the  plaintiff  did  not  appeal,  but  the  defendant,  Rankin,  did. 
We  see  no  reason  why  he  should  complain  of  this  judgment, 
and  it  is  affirmed. 
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PETERSON  V.  FBRRELi.. 
(November  13,  1900.) 

1.  Deeds — Estate  Conveyed — Life  Estate. 

A  conveyance  to  a  person  and  in  default  of  Issue  of  such  person 
to  the  next  of  kin,  conveys  only  a  life  estate. 

2.  Waste — Right  to  Restrain — Contingent  Remainder — In- 
jury. 

A  contingent  remainder  is  such  an  interest  in  land  as  will  be 
protected  against  injury  or  waste. 

Motion  by  W.  C.  Peterson  to  enjoin  T.  M.  Ferrell  and  J. 
A.  Ferrell  from  selling,  cutting,  or  removing  timber  from 
certain  lands,  heard  by  Jndge  Frederick  Moore,  at  Fall  Term, 
1900,  of  Duplin  Superior  Court.  From  judgment  allowing 
the  motion,  the  defendants  appealed. 

Stevens  J  Beasly  &  Weeks,  for  plaintiff. 
F.  R.  Cooper,  for  defendant. 

Faircloth,  C.  J.,  Kilby  Peterson,  by  deed,  coDiveyed  the 
land  in  controversy  to  his  daughter,  Margaret  J.  Peterson,  in 
tliese  words :  "To  said  M.  J.  Peterson  and  the  heirs  of  her 
body  (meaning  her  own  children),  and,  if  none,  then  at  her 
and  their  death  to  next  of  kin,  but,  if  the  next  of  kin  be  not 
her  brother  or  brother's  child,  or  children,  then  to  whom  she 
may  feel  in  good  will  to  give  it  of  her  own  accord'' — reserving 
a  life  estate  to  himself  and  wife,  both  of  whom  are  now  dead. 
The  plaintiff,  W.  C.  Peterson,  is  the  only  grandchild  of 
Kilby,  and  the  only  nephew  and  next  of  kin  of  said  Margaret 
J.  The  defendants  are  the  purchasers  of  said  land  at  a  sale 
under  a  mortgage  made  by  said  Margaret  J.,  and  her  husband, 
L.  W.  Merritt.     The  said  Margaret  J.  has  never  had  any 
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children ;  she  still  living,  and  being  64  years  of  age.  This 
action  is  brought  to  restrain  the  defendants  from  committing 
waste  on  said  land.  Had  the  said  Margaret  a  fee-simple 
estate  ?  Tf  so,  the  plaintiff  has  no  cause  of  action.  We  think 
it  clear  that  she  has  only  a  life  estate,  capable  of  enlarge- 
ment into  a  fee  simple  in  the  event  she  has  issue  of  her  body 
living  at  her  death.  Cowand  v,  Meyers,  99  N.  C,  198; 
Wright  v.  Brown,  116  N.  C,  26;  Douthett  v.  Bodenhamer, 
57  X.  (\,  44-1-.  The  plaintiff  has  an  interest  in  the  land, 
de]>ending  upon  the  death  of  the  life  tenant,  Margaret  J., 
without  children ;  and  it  is  immaterial  whether  it  is  a  vested 
or  contingent  reniainder.  It  is  such  an  estate  as  this  Court 
will  protect  against  injury  or  waste.  Braswell  v.  Morehead, 
45  N.  C,  20;  Douthett  v,  Bodenharner,  supra;  Gordon  v, 
Lowther,  75  N.  C,  193 ;  Cowand  v.  Meyers,  supra — ^where 
the  question  is  discussed  and  settled. 
Affirmed. 
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AIKEN  V.  LYON. 
(November  18,  1900.) 

1.  Evidence — Competency — Lost  Record — Supreme    Court 
Record — Transcript. 

Where  a  Superior  Court  record  is  lost,  a  certified  copy  of  the 
transcript  of  the  same  in  the  Supreme  Court  is  sufficient 
evidence  of  the  record. 

2.  Estoppel — Judgment  notwithstanding  the  verdict — Record 
— Res  Judicata. 

Although  judgment  is  asked  notwithstanding  the  verdict,  if  the 
judgment  is  rendered  upon  the  issues,  it  constitutes  an 
estoppel. 

8.  Estoppel — Judgment — Record  in  Supreme   Court — Evi- 
dence. 

A  certified  copy  of  the  record  in  the  Supreme  Court  constitutes 
an  estoppel  as  between  the  same  parties  when  the  subject 
matter  in  litigation  is  the  same. 

4.  Deeds — Certificate — Sufficiency — Justice  of  the  Peace. 

The  certificate  of  the  justice  of  the  peace  in  this  case  held  suffi- 
cient 

5.  Ejectment — Demand  and  Ouster — Answer. 

To  deny  plaintiff's  title  to  land  and  plead  sole  seisen,  admits  a 
demand  and  ouster. 

6.  Verdict — Tr^ial — Judge — Jury — Findings  of  Fact. 

That  the  judge  wrote  the  findings  of  the  jury,  if  they  agreed  to 
and  returned  them  as  their  verdict,  does  not  vitiate  the 
verdict  though  it  is  irregular. 

Civil  Action  by  A.  E.  Aikin,  J.  P.  Cash  and  wife,  John 
Hays  and  wife,  B.  J.  Coley  and  wife,  B.  F.  Aiken  and  J.  F. 
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Sanderford  v.  T.  B.  Lyon,  heard  by  Judge  Frederick  Moore 
and  a  jury,  at  Spring  Term,  1900,  of  Grajtville  Superior 
C^onrt.  The  certificate  of  the  Justice  of  the  Peace  is  here 
set  out  in  full. 

T,  E.  E.  Lyon,  Justice  of  the  Peace  for  Granville  County, 
State  of  North  Carolina,  do  hereby  certify  that  W.  D. 
Vaughan  and  S.  E.  Vaughan  his  wife,  and  B.  F.  Tingen  and 
M.  P.  Tingen  his  wife,  personally  appeared  before  me  and 
acknowledged  the  within  deed  and  for  the  purpose  therein 
expressed,  and  the  said  S.  E.  Vauehan  and  M.  J.  Tincen  be- 
4  ,j  J  privately  e,.Mined,  4™te  .nd  .part  froT^eir 
said  husbands,  as  touching  their  voluntary  execution  of  the 
same,  doth  state  that  they  signed  the  same  freely  and  volun- 
tarily and  without  fear  or  compulsion  of  their  said  husbands, 
or  any  other  persons,  and  doth  still  assent  thereto. 

This,  March  25,  1898.  E.  E.  Lyon, 

Justice  of  the  Peace. 

From  judgment  for  plaintiffs,  the  defendant  appealed. 

John  W,  Hays,  Boone,  Bryant  &  Biggs  and  Royster  &  Hob- 
<food,  for  plaintiffs. 

A.  W.  Graham,  J.  W,  Oraham,  and  Winston  &  Fuller,  for 
defendant. 

FuRCiTEs,  J.  This  is  an  action  for  possession  of  land,  in 
which  plaintiffs  allege  that  t-hey  are  tenants  in  common  with 
defendant.  The  defendant  denies  taht  plaintiffs  are  owners  of 
any  interest  in  said  land,  and  pleads  sole  seisin.  The  plain- 
tiffs are  the  heirs  at  law  and  assignees  of  the  heirs  at  law  of 
W.  E.  and  Lydia  J.  Aiken,  and  claim  that  they  are  the 
owners  of  150-218  of  the  land  in  controversy.  They  allege 
that  the  land  was  bought  for  $218,  and  that  Lydia  J.  Aiken 
paid  $150  of  the  purchase-money,  but  through  ignorance  or 
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inadvertence  the  deed  was  made  to  her  husband,  W.  E.  Aiken, 
and  that  the  said  Lydia  J.  was  the  equitable  owner  of  150-218 
of  said  land ;  that  the  said  W.  E.  in  1850  made  and  executed 
a  mortgage  to  the  defendant,  in  which  he  attempted  to  convey 
the  whole  of  said  land  in  fee  simple.  This  mortgage  was 
afterwards  foreclosed,  and  the  defendant  became  the  pur- 
chaser at  the  foreclosure  sale.  The  mortgagor  and  wife, 
Lydia,  being  in  possession  of  the  mortgaged  land,  the  mort- 
gagee and  purchaser,  Lyon,  brought  an  action  for  possession 
against  the  said  W.  E.  Aiken  and  wife,  Lydia,  in  the  Superior 
Court  of  Granville  County,  in  which  action  he  alleged  that 
he  was  the  owner  of  the  land  in  fee  simple.  To  this  com- 
plaint the  feme  defendant,  Lydia,  answered,  and  said  that 
she  was  the  equitable  owner  of  said  land ;  that  the  same  was 
bought  with  money  arising  upon  a  sale  for  partition  of  land 
she  inherited  from  her  father,  and  that  fact  was  known  to 
plaintiff  when  he  took  the  mortgage;  that  the  deed  therefor 
was  made  to  her  husband,  through  inadvertence,  mistake,  or 
ignorance,  instead  of  being  made  to  her;  that  she  did  not 
join  in  the  mortgage  of  her  husband  to  the  plaintiff,  Lyon, 
and  was  not  a  party  to  the  action  to  foreclose  the  same — and 
asked  that  the  plaintiff,  Lyon,  be  declared  a  trustee  of  said 
land  for  her  benefit.  Upon  this  state  of  the  pleadings,  the 
case  came  on  to  be  tried  at  Spring  Term,  1876,  of  the  Su- 
perior Court  of  Granville  County,  upon  the  following  issues 
submitted  to  the  jury :  "(1)  Was  the  land  in  controversy  paid 
for  in  whole  or  in  part  with  the  funds  of  the  defendant, 
Lydia  J.  Aiken,  arising  from  the  sale  of  her  real  estate,  and, 
if  so,  how  much  of  said  fund  was  so  applied,  and  when  ?  Say 
that  $150  was  paid  15th  March,  1850.  (2)  If  the  land  was 
purchased  with  her  funds,  the  proceeds  of  sale  of  her  real 
estate,  did  the  plaintiff  have  notice  of  that  fact  at  the  date 
of  his  mortgage  from  William  E.  Aiken,  28d  July,  1861  ? 
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Say  he  did.  (3)  What  was  the  annual  value  of  said  land? 
Say  $70.  (4)  Did  defendants,  or  either  of  them,  commit 
waste  on  said  land  while  in  their  possession,  and,  if  so,  to 
what  amount  ?  Say  there  was  no  waste.^'  Upon  the  coming 
in  of  the  verdict,  the  plaintiff  moved  for  judgment  "notwith- 
standing the  verdict."  And  it  appearing  that  the  defendant, 
W.  E.  Aiken,  and  the  defendant,  Lydia  J.,  intermarried  in 
March,  1846,  she  being  then  17  years  of  age;  that  in  July, 
1848,  the  husband  purchased  the  land  in  controversy  for 
$218,  taking  to  himself  a  deed  in  fee  simple  therefor,  and  in 
1850  paying  for  it  with  his  wife's  money,  of  which  money 
$150  was  derived  from  the  sale  of  her  land  for  partition ;  and 
the  purchase  having  been  made  in  July,  1848,  and  before  No- 
vember, 1 848,  when  the  act  of  the  Legislature  went  into  effect, 
preventing  the  sale  of  the  wife's  land  by  the  husband  without 
her  joinder — the  husband  had  an  estate  by  the  curtesy  in 
said  land  for  the  term  of  his  life,  which  he  could  convey. 
The  Court  therefore  gave  the  plaintiff  judgment  for  the  pos- 
session of  the  whole  tract  of  land,  and  $70  damages  for  the 
detention  of  possession  by  defendants.  From  this  judgment 
the  defendants  appeal  to  the  Supreme  Court,  where  the 
judgment  was  affirmed,  and  is  reported  in  78  N".  C,  258. 
Upon  the  trial  of  this  case  at  the  Spring  Term,  1900,  of 
Geanville  Superior  Court,  the  plaintiffs  stated  that  the 
papers — the  judgment  roll — of  the  former  action  were  lost, 
and  diligent  search  had  been  made  for  them,  and  they  could 
not  be  found.  This  was  admitted  by  the  defendant,  and  the 
plaintiffs  then  offered  in  evidence  a  duly-certified  transcript 
of  the  record  of  the  case  in  the  Supreme  Court,  containing 
summons,  pleadings,  issues,  and  judgment  of  the  Superior 
Court  of  Granville  County,  and  the  judgment  of  the  Supreme 
Court ;  also  a  transcript  of  the  trial,  issues,  and  judgment  of 
the  Superior  Court  of  Granville  County  at  Spring  Term, 
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1879,  upon  the  certifictae  of  the  Supreme  Court.  This  evi- 
dence was  objected  to  by  the  defendant,  but  allowed  by  the 
Court,  and  this  is  the  principal  question  involved  in  this  ap- 
peal. As  we  understand  the  defendant,  he  objected  to  it  upf»n 
the  ground  that  a  record  could  not  be  proved  except  by  a 
transcript  of  the  record  of  the  Court.  The  defendant  further 
contended  that  it  was  incompetent,  and,  if  admitted,  that  it 
would  prove  nothing,  because  there  was  no  judgment  upon  the 
issues;  that  it  stood  as  a  judgment  upon  demurrer,  which 
proved  nothing,  as  the  judgment  ^'notwithstanding  the  ver- 
dict" was  equivalent  to  setting  aside  the  verdict,  and  the 
record  then  would  not  be  competent  evidence,  and  would 
prove  nothing.  We  do  not  agree  with  the  defendant  as  to 
these  contentions.  The  defendant  is  the  same  person  that 
was  planitiff  in  the  former  action.  The  plaintiffs  are  the 
heirs  at  law  and  assignees  of  the  heirs  at  law  of  Lydia  J. 
Aiken,  the  feme  defendant  in  the  former  action,  and  the  land 
in  controversy  is  the  same  that  was  in  controversy  in  the 
former  action.  So  it  would  seem  that  there  is  every  element 
contained  in  the  record  of  the  former  trial  necessary  to  con- 
stitute an  estoppel,  unless  its  effect  is  destroyed  by  the  man- 
ner in  which  the  judgment  was  rendered  upon  the  record  and 
issues  found  by  the  jury. 

The  first  question  to  be  considered  is,  was  the  transcript 
from  the  Supreme  Court  competent  evidence  ?  And  it  seems 
to  us  that  this  is  hardly  a  debatable  question.  Where  it  ap- 
pears that  there  has  been  a  record,  and  it  is  lost  or  destroyed, 
the  same  may  be  supplied  by  other  competent  evidence. 
Mobley  v.  Watts,  98  K  C,  284;  Cox  v.  Lumber  Co.,  124 
N.  C,  78,  and  cases  cited.  But,  to  our  minds,  this  is  not 
secondary  evidence.  It  is  a  certified  copy  of  the  very  record 
of  the  former  trial,  which  is  the  proper  way  of  proving  a 
record,  and  probably  the  only  way,  if  objection  is  made.  Then, 
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if  it  was  competent  to  offer  this  transcript  in  evidence,  as 
we  hold  it  was,  it  was  like  a  properly  registered  deed.  It  was 
competent  evidence,  though  it  might  not  prove  what  it  was 
intended  to  prove.  State  v,  Morris,  84  N".  C,  756.  It  is 
competent  evidence,  whether  it  amounts  to  an  estoppel  or  not. 
This  evidence  being  competent  and  properly  admitted,  in  our 
opinion  it  constituted  an  estoppel.  The  issues  and  the  find- 
ings of  the  jury  in  the  first  action  are  incorporated  in,  and 
made  a  part  of,  the  judgment  of  the  Court;  and,  although 
it  is  said  that  the  plaintiff  asked  for  judgment  "notwithstand- 
ing the  verdict,"  he  was  entitled  to  judgment  against  the  de- 
fendant on  the  issues — ^the  verdict — as  found  by  the  jury, 
and  he  had  a  judgment  against  them  upon  the  verdict.  It  is 
true  that  he  got  a  judgment  for  more  than  he  would  have 
been  entitled  to  upon  the  findings  of  the  jury.  But  this  was 
owing  to  the  fact  that  the  husband  was  entitled  to  a  life  estate, 
as  his  curtesy,  under  the  law  in  existence  at  the  time  the  wif^ 
acquired  title.  We  do  not  discuss  this  part  of  the  law  of  the 
case,  as  it  is  so  fully  discussed  and  so  clearly  stated  in  the 
opinion  in  Lyan  v.  Akin,  supra.  It  seems  to  be  held  by  high 
authority  that  in  some  cases  a  judgment  upon  demurrer  works 
an.  estoppel.  Bigelow,  Estop.  56.  Also,  that  a  verdict,  in  a 
case  between  the  same  parties  where  the  subject-matter  in 
litigation  is  the  same,  though  the  judgment  is  different,  may 
work  an  estoppel.  This  is  called  an  "estoppel  by 'verdict. " 
Bigelow,  Estop.,  90,  91.  But,  from  the  view  we  take  of  this 
case,  it  is  not  necessary  to  call  into  requisition  either  of  these 
doctrines.  The  record  being  competent  evidence,  and  the 
defendant  having  offered  no  evidence,  it  was  suflicient  to  au- 
thorize the  jury  to  find  the  verdict  they  did,  even  if  it  had  not 
been  an  estoppel,  as  we  think  it  was.  Staie  v.  Morris,  supra. 
The  defendant's  exception  to  the  certificate  of  the  Justice 
of  the  Peace  to  the  deed  of  W.  D.  Vaughan  and  wife,  and  B. 
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F.  Tingen  and  wife  to  J.  F.  Sanderford,  can  not  be  sustained. 
Lineberger  v.  Tidwell,  104  N".  C,  506 ;  Bobbins  v,  Harris,  96 
N.  C,  567. 

The  exception  taken  by  the  defendant  that  plaintiffs  have 
not  proved  an  ouster  can  not  be  sustained.  The  defendant 
denied  the  plaintiffs'  title  to  any  part  of  the  land,  and  pleaded 
that  he  is  sole  seised.  This  was,  in  effect,  to  admit  a  demand 
and  ouster.  Allen  v.  Salinger,  103  N.  C,  14;  Cable  v.  Rail- 
way Co.,  122  N.  C,  893. 

The  Judge  did  not  direct  the  verdict,  but  instructed  the 
jury,  if  they  found  certain  facts,  what  their  verdict  should  be ; 
and  the  fact  that  he  wrote  their  findings,  if  they  agreed  to 
them  and  returned  them  as  their  verdict,  did  not  vitiate  the 
same,  though  it  may  have  been  somewhat  irregular.  Wool  v. 
Bond,  lis  If.  C,  1,  23  S.  E.,  923.  So,  upon  a  full  considera- 
tion of  the  whole  case,  we  are  of  the  opinion  that  the  judg- 
ment below  should  be  affirmed. 

Affirmed. 
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WILLIAMSON  V.   JONES. 
(November  20.  1900.) 

1.  Sheriffs — Accounting — Insolvents — Fraud — Special    Er- 

ror— Defense — Taxes. 

The  auditing  of  account  of  sheriff  by  County  CommisBionerB  U 
prima  facie  evidence  of  its  correctness,  and  it  is  impeacn- 
able  only  for  fraud  or  special  error. 

2.  Sheriffs — Penalties — Taxes. 

Where  a  sheriff  fails  to  pay  the  taxes  required  by  law,  he  Ib 
liable  for  penalty  of  |2,500,  and  2  per  centum  monthly  in- 
terest. 

3.  Sheriffs — Taxes — Defense — Insolvents — Pleadings. 

Where  defense  of  sheriff  to  an  action  on  his  bond  for  taxes  due 
by  him,  is  a  refusal  of  credits  to  which  he  claims  he  Is 
entitled,  he  must  set  out  such  credits  specifically  in  his 
answer. 

Faircloth,  C.  J.,  and  Doiulas,  J.,  dissenting. 

Civil  Action  by  tlie  State,  on  the  relation  of  B.  P.  Wil- 
liamson, Treasurer  of  Wake  County,  against  H.  T.  Jones  and 
the  Fidelity  and  Deposit  Company  of  Maryland,  heard  by 
Judge  W.  A.  Hoke,  at  Spring  Term,  1900,  of  Wake  Superior 
Court,  upon  report  of  referee.  From  judgment  for  plaintiff, 
the  defendants  appealed. 

Armisiead  Jones,  for  plaintiff. 
Argo  &  Snow,  for  defendants. 

Clark,  J.  This  is  an  action  by  the  county  treasurer 
against  the  sheriff  and  his  bond  for  failure  to  pay  the  amount 
of  taxes  found  to  be  due  by  him  upon  the  auditing  of  his  ac- 
counts by  the  county  commissioners.     The  complaint  avera 
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that  the  defendant's  account  as  sheriff  had  been  audited  by 
the  committee  appointed  by  the  county  commissioners,  as 
provided  by  law,  and  the  balance  due  by  him  ascertained,  and 
(sec.  7)  "that  the  account  so  audited  was  duly  reported  to 
the  said  board  of  county  commissioners,  and  the  same  was 
approved  by  them,  and  filed  with  the  clerk  of  the  said  board, 
and  duly  recorded  on  his  book,  and  a  copy  of  that,  showing 
the  amount  due,  was  given  to  the  defendant,"  appending 
thereto  a  copy  of  the  report.  The  answer  (sec.  7),  avers 
"that  it  is  admitted  that  the  report  was  made  to  the  said 
board,  aad  filed,  but  the  defendants  aver  that  the  said  report 
was  and  is  specially  erroneous,  and  generally  so  in  not  giving 
the  credits  to  which  defendant  Jones  was  entitled."  The 
statute  (Laws  1899,  chap.  15,  sec.  Ill),  provides  that  the 
fact  that  the  account  has  been  thus  audited,  reported  to 
county  commissioners,  filed  with  the  clerk,  and  recorded 
"shall  be  prima  facie  evidence  of  its  correctness,  and  it  shall 
be  impeachable  only  for  fraud  or  special  error."  The  aver- 
ment in  the  answer  does  not  aUege  fraud  or  special  error, 
and  there  can  be  no  probata  without  allegata.  The  only  other 
averment  in  the  answer  on  the  subject,  "that  said  commis- 
sioners recklessly  and  unlawfully  refused  to  credit  defend- 
ant Jones  with  insolvents,"  is  equally  general,  and  as  far 
from  assignment  of  special  error.  Besides,  the  auditing  was 
done  by  a  committee.  If  defendants  really  had  any  cause  of  ex- 
ception, they  should  have  appended  a  list  of  the  alleged  in- 
solvents claimed  by  the  sheriff,  under  oath,  as  required  by 
Code,  sec.  3689,  which  were  not  allowed  by  the  committee,  if 
any,  and  which,  on  exception,  were  improperly  and  unjustly 
rejected  by  the  county  commissioners  when  they  approved 
the  report  of  the  auditing  committee.  The  sheriff  is  charged 
by  law  with  the  entire  tax  list,  and  the  action  of  the  county 
commissioners  in  relieving  him  from  liability  for  insolvents 


180  lA'  THE  SUPKEME  COURT.  [127 


Williamson  v.  Jones. 

is  quasi  judicial^  and  is  presumed  correct.  This  list  he  is 
required  to  publish  at  the  court-house  door,  under  a  penalty, 
that  it  may  receive  public  scrutiny.  Code,  sec.  2092.  It  is 
public  policy  that  there  should  be  as  little  delay  as  possible 
in  collecting  into  the  treasury  for  the  support  of  the  govern- 
ment the  taxes  received  by  the  officer  from  the  citizen.  There- 
fore, all  dilatory  pleas  are  cut  off,  and,  when  an  officer  seeks 
to  delay  settlement  by  impeaching  the  integrity  or  correctr 
ness  of  his  account,  as  adjusted  by  the  county  commissioners, 
he  is  required  to  show  the  bona  fides  of  his  objections  by  set- 
ting up  under  oath  the  fraud  or  the  special  errors  which  he 
avers  in  the  accoimt,  and  not  a  general  "broadside"  exception 
that  there  is  error,  which  gives  no  information  to  the  county 
authorities  (who  might  admit  it  if  specially  pointed  out), 
and  imposes  no  liability  upon  the  defendant  for  a  false  oath. 
K  defendant  by  inadvertence  (which  is  inconceivable  in  view 
of  the  explicit  language  of  the  statute),  failed  to  make  alle- 
gation of  special  error  in  the  answer,  he  had  ample  oppor- 
timity  thereafter  to  ask  to  amend  and  furnish  a  list  of  in- 
solvents, which  he  claims  should  have  been  allowed  him; 
but  nothing  of  the  kind  appears.  The  statute  is  explicit, 
and,  even  in  the  absence  of  the  statute,  it  would  have  been 
necessary,  in  order  to  impeach  the  account  audited  and  set- 
tlement made  by  the  county  commissioners,  to  have  averred 
fraud,  or  set  out  specially  the  errors  assigned.  Commis- 
sioners V.  White,  123  N.  C,  534  fin  which  the  commissioners 
wished  to  attack  the  settlement)  ;  Commissioners  v,  Wall^ 
117  K  C,  377 ;  Suttle  v.  Doggett,  87  N.  C,  203 ;  DavenpoH 
V.  McKee,  98  N.  C,  500.  In  this  latter  case,  as  in  the  pres- 
ent, the  Judge  thought  the  facts  required  the  addition  to  the 
judgment  of  the  penalty  of  2  per  cent  monthly  interest,  and 
further  penalty  of  $2,500  for  detention  of  public  funds,  as 
authorized  by  our  statute  for  a  long  time,  and  re-enacted  in 
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the  same  words  by  each  General  Assembly.  Laws  1899,  chap. 
15,  sees.  108,  112.     These  sections  are  explicit  and  man- 
datory, and,  indeed,  there  is  no  exception  by  defendants  in 
this  regard. 
No  error. 

Eaircloth,  C.  J.,  dissents. 
Douglas,  J.,  dissents  arguendo. 


COMMISSIONERS  v.  KENAN. 

(November  20.  1900.) 

[For  svllabus,  see  preceding  case  of  Williamson  v.  Jones,'} 
Faircloth,  C.  J.,  dissenting. 

CivTT.  Action  by  the  Board  of  Commissioners  for  the 
coimty  of  Duplin,  trustees  of  the  Dickson  Charity  Fund,  and 
the  State  of  North  Carolina,  on  the  relation  of  the  Board  of 
Commissioners  of  the  county  of  Duplin  and  of  the  County 
Board  of  Education  of  Duplin  County,  against  James  G. 
Kenan,  D.  F.  Chambers,  Bland  Wallace,  A.  F.  Williams, 
L.  M.  Cooper,  D.  G.  Morrisey,  Thomas  S.  Kenan,  W.  L. 
Hill,  and  Stephen  ( jrahani,  heard  by  Judge  Fredericl'  Moore, 
at  Fall  Term,  1900,  of  Duplin  Superior  Court. 

From  judgment  for  plaintiffs,  defendants  appealed. 

Stevens,  Beasly  &  Weeks,  for  plaintiffs. 
A.  D.  Ward,  for  defendants. 

Peb  Curiam.  This  case  is  governed  by  the  decision  in 
Williamson  r.  Jones,  at  this  term,  and  cases  there  cited.  The 
account  approved  by  the  County  Commissioners  can  not  be 
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attacked,  except  for  errors  specially  assigned  or  fraud  set  up 
in  the  answer.  Laws  1899,  chap.  16,  sec.  111.  The  agree- 
ment in  this  case  that  the  pleadings  might  be  amended  has  no 
bearing,  for  the  amended  answer  does  not  comply  with  the 
statute. 

It  is  unnecessary  to  consider  the  other  assignments  of  error, 
for,  when  the  case  goes  do'\v^l,  it  is  in  the  power  of  the 
Judge  to  permit  amendments,  and  the  contentions  of  the  par- 
ties may  be  thereby  materially  changed. 

New  trial. 

Fairclotii,  C.  J.J  dissenU?. 


WILLIAMS  V.  SHOEMAKER. 
(November  20.  1900.) 

1.  Boundaries — Evidence  to  Establish — Sufficiency. 

Eyidence  in  this  case  Is  held  to  be  sufficient  to  warrant  charge 
of  Court  to  the  jury  to  find  the  boundary  claimed  by  the 
defendant. 

Civil  Ac'tiox  l)y  O.  G.  Williams  vs.  M.  H.  Shoemaker, 
guardian,  Luphelia  Dishman  and  h3r  husband,  Elam  Dish- 
raan,  Elizabeth  Shoemaker,  Delpha  Shoemaker,  Florence 
Shoemaker  and  James  Shoemaker,  heard  by  Judge  E.  W, 
Timberlahe  and  a  jury,  At  February  Term,  1900,  of  Ibedell 
Superior  Court. 
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From  jiidgitient  for  defendants,  plaintiffs  appealed. 

L.  C.  Caldwell  and  W.  0.  Lewis,  for  plaintiffs. 

B.  F.  Long,  and  Armfield  &  Turner,  for  defendants. 

Montgomery,  J.  The  plaintiff  instituted  this  proceeding 
before  the  Clerk  of  the  Superior  Court,  under  chapter  22  of 
the  acts  of  1893,  to  have  established  a  line  between  himself 
and  the  defendants.  Tt  was  transferred  to  the  Superior 
Court  in  term,  and  the  following  issue  was  submitted  to  the 
jury:  '^Which  is  the  true  line  between  the  plaintiff  and  the 
defendants — the  line  from  1  to  4,  as  claimed  by  the  plaintiff, 
or  the  line  from  B  to  D,  as  claimed  by  the  defendants?" 
His  Honor  instructed  the  jury  that  if  they  believed  the  evi- 
d(»nce,  they  would  locate  the  land  between  plaintiff  and  de- 
fendants from  B  to  D,  and  that  they  answer  the  issue  "from 
B  to  D,"  and  the  exception  by  the  plaintiff  to  that  charge  is 
the  only  exception  in  the  case.     The  plaintiff  put  in  evidence 
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a  grant  to  himself  from  the  State  to  the  land  which  he 
claimed,  and  also  a  deed  from  one  Hall  to  Burwell  Shoe- 
maker to  the  tract  of  land  which  the  defendants  claim.  The 
point  of  beginning  (the  first  call)  in  the  Shoemaker  deed  is 
shown  by  all  the  witnesses  to  be  a  white  oak  at  the  letter  A 
on  the  map.  The  call  (second)  from  A  is  east  164  poles  to 
a  stake  in  the  field  on  Sharpens  line.  The  claim  of  the  plain- 
tiff is  that  the  line  last  mentioned  should  not  have  been  run 
164  poles,  but  that  it  should  have  been  stopped  at  1,  a  marked 
maple  tree  148  poles  from  A.  The  land  in  dispute  is  al- 
most a  parallelogram,  16  poles  at  one  end,  and  the  other 
end  being  a  little  longer ;  the  line  claimed  by  the  plaintiff  run- 
ning northwest  and  southeast  from  1  to  4  on  the  map,  and 
that  claimed  by  the  defendants  being  almost  due  north  and 
south  from  B  to  D  on  the  map.  The  survey  of  the  plaintiff's 
tract,  as  it  appears  upon  the  map,  locates  the  beginning  point 
at  the  letter  B,  1 64  poles  from  A,  the  beginning  of  the  Shoe- 
maker tract,  according  to  the  call;  and  the  subsequent  calls 
are  followed  according  to  courses  and  distances  mentioned  in 
the  grant,  the  other  corners  represented  by  the  figures  2  and 
3  and  the  letters  D  and  B.  The  plaintiff  in  his  examination 
fixed  the  line  as  claimed  by  the  defendants  from  B  to  D.  He 
testified  on  cross-examination :  "I  entered  this  land.  I  was 
one  of  the  commissioners  to  divide  it  among  the  minor  heirs 
of  Burwell  Shoemaker,  and  while  having  it  surveyed  I  found 
that  the  Shoemakers  had  no  deed  for  the  land  I  entered.  I 
entered  it  the  next  day.  Shoemakers  had  been  in  possession 
of  the  land  for  many  years,  but  I  knew  that  they  had  no 
record,  and  T  entered  it,  and  brought  suit  and  gained  it. 
The  first  call  in  my  grant  ^begins  at  a  pine,  Shoemaker's 
comer.'  There  is  a  pine  at  B.  When  I  had  it  surveyed,  I 
directed  the  surveyor  to  start  at  the  pine  at  B,  and  run  from 
there  to  2 ;  thence  to  3 ;  thence  to  D ;  thence  to  B,  the  begin- 
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ning.  This  will  give  me  all  the  land  I  entered,  and  for 
which  I  received  a  grant.  I  do  not  know  where,  the  line  be- 
tween Shoemaker  and  myself  is.  That  is  what  I  am  trying 
to  find  out." 

The  only  possible  ground  we  can  see  upon  which 
the  plaintiff  rested  his  claim  was  in  the  suggestion 
made  in  the  Brief  of  his  counsel  that  G.  W.  Clegg,  one  of  the 
witnesses,  testified  that  he  knew  the  old  man  Shoemaker, 
the  point  1,  the  maple,  and  told  him  it  was  his  (Shoemak- 
e^^s)  corner.  But  it  appeare^l  in  the  examination  of  Clegg, 
that  the  conversation  with  Shoemaker  occurred  28  years  be- 
fore the  trial ;  that  at  that  time  Shoemaker  owned  both  sides 
of  the  disputed  line;  that  he  owned  the  Sharpe  place,  also; 
and  that  the  maple  at  1  was  a  comer  of  the  Sharpe  land, 
and  is  no  part  of  the  land  in  dispute.  We  have  read  with 
interest  the  testimony  of  the  surveyor  concerning  the  method 
by  which  he  located  the  son f hem  end  of  the  lino,  claimed  by 
the  defendants  at  D  on  the  map — ^the  third  call  in  the  deed — 
and  the  Brief  of  the  defendant's  counsel  on  that  matter,  but 
it  is  not  necessary  to  make  any  decision  on  that  point  in 
this  case. 

No  error. 
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AUTRY  V.  FLOYD. 
(November  20,  1900.) 

1.  Former  Adjudication — Res  Judicata — Judgment — Estop- 

pel— In  Forma  Pauperis, 

The  di&m<issal  of  an  action  for  want  of  a  prosecution  bond  and 
a  denial  of  motion  of  plaintiff  to  prosecute  the  action  with 
out  giving  i.urther  security,  will  not  bar  a  subsequent  action 
for  the  same  cause  of  action  in  forma  pauperis. 

2.  Malicuyus  Prosecution — Evidence — Witness — Competency 

— Malice. 

In  action  for  malicious  prosecution,  defendant  may  testify  as  ca 
whether  he  was  influenced  by  malice  in  instituting  the 
prosecution. 

> ___ 

Otvtt.    ArTTON    by    0.    P.     Aiitry    against    E.     Floyd, 

heard  by  Judge  H,  R,  Bryan  and  a  jury,  at  Spring  Term, 

1900,  of  CxTMBEiiLA.ND  Superior  Court.     From  judgment  for 

plaintiff,  the  defendant  appealed. 

N.  A.  Sinclair,  for  plaintiff. 
8.  M,  Wetmore,  for  defendant. 

FuBCHEs,  J.  The  plaintiff  was  a  mortgagor  to  Mrs.  Floyd, 
wife  of  the  defendant  in  this  action,  and  who  procured  a 
State  warrant,  to  be  issued  by  a  Justice  of  the  Peace,  against 
the  plaintiff,  Autry,  for  disposing  of  mortgaged  property. 
The  Justice  of  the  Peace  boimd  the  plaintiff,  Autry,  to  court, 
where  Floyd  procured  a  bill  of  indictment  to  be  sent  to  the 
grand  jury,  who  found  it  to  be  "a  true  bill."  But  upon  the- 
trial,  the  plaintiff,  Autrv,  was  acf]nitte<1,  and  brings  this  ac- 
tion against  the  defendant  (in  this  action),  Floyd,  for  ma- 
licious prosecution.     Upon  the  trial  the  plaintiff,   Autry,. 
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recovered^  and  the  defendant,  Floyd,  appealed.  He  puts 
hie  appeal  upon  many  exceptions,  but  it  is  only  necessary  for 
118  to  consider  the  first  two. 

It  appears  from  the  transcript  of  record  that  the  plaintiff 
had  commenced  another  action  in  the  Cnmberland  Superior 
Court  before  this  for  the  same  cause  of  action  and  against 
the  same  defendant,  and  that  said  former  action  had  been 
dismissed  for  the  want  of  security  for  the  prosecution,  and 
that  the  plaintiff  had  moved  the  Court  in  that  action  for 
leave  to  prosecute  without  giving  further  security,  which 
motion  was  denied ;  and  the  defendant  moves  to  dismiss  this 
action  for  the  reason  that  the  action  of  the  Court  in  the 
former  action  estops  and  prevents  the  plaintiff  from  prose- 
cuting this  action  in  forma  pauperis.  We  do  not  agree  with 
the  defendant  in  this  contention,  and  the  ruling  of  the  Court 
in   refufiing   this  motion   to  dismiss   is  sustained. 

The  defendant's  second  exception  must  be  sustained.  The 
defendant  was  examined  as  a  witness  in  his  own  behalf,  and 
was  asked  by  his  counsel  the  following  question :  "Were  you 
influenced  by  malice  in  instituting  the  prosecution  ?  (Plain- 
tiff objects  upon  the  ground  that  it  was  a  matter  for  the  jury 
to  say,  and  not  himself.  Objection  sustained,  and  defend- 
ant excepted)."  Section  589  of  The  Code  provides:  "No 
person  offered  as  a  witness  shall  be  excluded  by  reason  of  his 
interest  in  the  event  of  the  action."  The  defendant  was, 
therefore,  a  competent  witness,  and,  as  such,  it  would  seem 
that  he  might  testify  in  any  matter  involved  in  the  litigation, 
not  excluded  by  section  690  of  The  Code,  or  as  to  such  mat- 
ters as  public  policy  prevents  a  party  from  testifying  to,  as  in 
State  V.  Brittain,  117  N.  C,  783.  This  evidence  is  not  ex- 
eluded  by  section  690,  nor  does  it  seem  to  be  prohibited  by 
any  public  policy  known  to  us.  But  it  seems  that  the  de- 
fendant's exception  is  sustained  by  Nixon  v.  McKinney,  105 
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N.  C,  23 ;  Phifer  v.  Erwin,  100  K  C,  59  ;  McKown  v.  Hun- 
ter, 30  N.  T.,  625.  We  are  therefore  of  the  opinion  that 
this  question  and  evidence  were  competent,  and  the  evidence 
should  have  been  allowed  to  go  to  the  jury.  As  this  error 
permeates  the  whole  trial,  it  would  hardly  be  proper  for  us 
to  express  an  opinion  upon  any  other  exception.  The  error, 
as  pointed  out  in  this  opinion,  entitles  the  defendant  to  a  new 
trial. 
Error. 


JONES  V.  WILMINGTON  AND  WBLDON  RAILROAD  CO. 

(November  20,  1900.) 

1.  Jvdgment — When  Supreme  Couri  luill  reverse  judgment 

of  Court  below — Issues — Special  Verdict, 

The  Supreme  Court  will  not  reverse  the  Judgment  of  the  trial 
court,  where  issueis  were  submitted  to  the  jury,  and  a  ver- 
dict rendered,  unless  the  verdict  was  a  special  one. 

2.  Appeal — Premature — Exception, 

An  appeal  from  the  refusal  of  the  trial  court,  to  dismiss  an  action 
In  accordance  with  an  opin'on  of  the  Supreme  Court,  is 
premature. 

3.  Probable     Cause — Malicious    Prosecution — Preliminary 

examination  before  Justice  of  the  Peace — Waiver. 

The  voluntary  waiver  of  a  preliminary  examination  before  a 
Justice  of  the  Peace   is  an  admission  of  probable  cause. 

Douglas,  J.,  dissenting  arguendo. 

Civil  Action  by  William  Wright  Jones  against  the  Wil- 
mington and  Weldon  Railroad  Company,  heard  by  Judge 
Henry  R.  Bryan,  at  May  Term,  1900,  of  Cumberland  Su- 
perior Court.  From  refusal  of  trial  court  to  sign  judgment 
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dismissing  the  action,  defendant  appealed.     For  opinion,  see 
125  N.  C,  227. 

N.  A.  Sinclair,  W.  A.  Stewart,  and  Douglass  &  Simms,  for 
plaintiff. 

George  M.  Rose,  for  defendant. 

MoNTGOMEEY,  J.  At  the  September  Term,  1899,  of  this 
Court,  a  decision  was  made  in  this  case,  and  the  opinion 
duly  certified  to  the  Superior  Court  of  Cumberland  County. 
In  that  opinion,  for  errors  in  certain  instructions,  given  by 
his  Honor  in  the  Court  below,  a  new  trial  was  ordered. 
The  action  was  begun  by  the  plaintiff  to  recover  damages 
against  the  defendant  for  malicious  prosecution.  The  plain- 
tiff had  waived  examination  before  the  Justice  of  the  Peace, 
and  had  given  bond  for  his  appearance  at  Court.  His  Honor 
refused  to  instruct  the  jury,  unqualifiedly,  at  the  defend- 
ant's request,  that  the  waiving  of  the  preliminary  examina- 
tion before  the  Justice  of  the  Peace  was  prima  facie  evidence 
of  probable  cause.  It  appearing  to  this  Court,  that  from  the 
whole  of  the  evidence  the  waiver  of  the  preliminary  exami- 
nation by  the  plaintiff  was  voluntary,  it  Was  decided  that 
that  act  was  a  confession  of  probable  cause,  so  far  as  the  ac- 
tion of  the  defendant  in  procuring  the  warrant  for  his  arrest 
was  concerned,  and  this  Court  further  said  that  the  waiving 
of  the  examination  before  the  Justice  was  fatal  to  the  plain- 
tiff's cause  of  action.  At  the  next  term  of  the  Superior 
Court,  after  the  opinion  of  this  Court  had  reached  the  Su- 
perior Court,  a  judgment  of  dismissal  of  the  plaintiff's  ac- 
tion was  tendered  to  his  Honor  for  his  signature,  and  his 
Honor  refused  to  sign  it,  and  the  defendant  appealed.  In 
our  opinion  in  this  case,  delivered  at  the  Fall  Term,  1899, 
we  did  not  undertake  to  reverse  the  judgment  of  the  Court 
below.     That  course  is  never  followed  when  issues  have  been 
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submitted  to  tlie  jury  and  a  verdict  rendered,  unless  the  ver- 
dict is  a  special  one.  We  did  intei^d,  however,  to  intimate 
that,  when  the  case  was  called  again  for  trial  in  the  Superior 
Court^  the  jury  should  be  instructed,  imder  our  decision,  that 
they  should  answer  the  issue  against  the  plaintiff's  claim ;  the 
presumption  being,  of  course,  that  the  plaintiff's  evidence  on 
the  waiver  of  the  examination  before  the  Justice  of  the  Peace, 
and  his  giving  bond  for  his  appearnce  at  Court,  was  true. 
But  the  appeal  was  premature,  and  must  be  dismissed.  The 
defendant  should  have  noted  its  exception,  and  gone  on  with 
the  trial  of  the  case. 
Appealed  dismissed. 

Douglas,  J.,  dissents  from  the  opinion  only  arguendo. 


,ARRIx\GTON  V.   ARRINGTON. 
(November  20.  1900.) 

1.  Judgment — Foreign  Judgment — Divorce — Alimony — Res 

Judicata. 

Under  Federal  Constitution,  Art.  4,  sec.  1,  a  judgmeDt  for  di- 
vorce, rendered  in  another  State,  is  res  judicata,  and  bind- 
ing on  the  parties  in  an  action  on  the  Judgment. 

2.  Limitation  of  Actions — Judgment — Lex  Fori — Foreign 

Judgment, 

The  plea  of  the  statute  of  limitations  in  an  action  on  a  foreign 
judgment  is  a  plea  to  the  remedy  and  the  lex  fori  should 
govern. 

3.  Limitation  of  Actions — Judgment — Alimony. 

In  an  action  on  a  Judgment  for  alimony,  payable  annually,  the 
annual  sums  are  barred  within  10  years  from  the  time  th6y 
become  due. 

Clark  and  Douglas,  J  J.,  dissenting. 
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Civil  A('T1(;.n  l>v  P.  I).  B.  Arringtoii  against  W.  H.  Ar- 
rington,  heard  by  Judge  W.  A.  Hoke,  at  April  Term,  1900,  of 
Wake  Superior  Court.  From  judgment  of  nonsuit,  plaintiff 
appealed. 

Vowjiass  &  SimmSj  for  plaintiff. 

B.  H,  Bunn  and  F.  S.  Spruill,  for  defendant. 

Faircloth,  C.  J.  It  appears  from  the  record  in  this  case 
that  the  plaintiff  and  defendant  were  married  in  North  (Caro- 
lina about  1869,  and  that  they  lived  together  as  man  and 
wife  in  said  State  until  the  year  1879,  when  the  plaintiff  re- 
moved to  the  Stat©  of  Illinois,  and  acquired  a  residence  in 
that  State;  the  defendant  remaining  a  citizen  of  North  Caro- 
lina until  the  present  time.  It  also  api>ears  that  the  plain- 
tiff, after  acquiring  her  legal  residence  in  the  State  of  Illi- 
nois, about  1879,  or  1880,  instituted  an  action,  or  bill,  for 
divorce  against  the  defendant  in  the  Circuit  Court  of  Sanga- 
mon County,  in  said  State  of  Illinois  (a  court  of  competent 
jnrisdictiou),  alleging  facts  and  niatt^^rs,  such  as  the  Wolence 
and  cruel  treatment  of  her  husband,  as  would  entitle  her  in 
North  Carolina  to  a  divorce  a  mensa  et  thoro,  which  matters 
are  adjudged  in  the  State  of  Illinois  sufficient  to  authorize  a 
decree  of  dissolution  of  the  bonds  of  matrimony ;  that  is,  a 
divorce  a  rincido.  After  notice  by  publication,  etc.,  the  de- 
fendant appeared  in  said  proceeding  by  an  attorney ;  and  in 
November,  1881,  it  was  adjudged  and  decreed  in  said  pro- 
ceeding that  the  plaintiff  be  divorced  and  separated  from  the 
bonds  of  matrimony  theretofore  existing  between  her  and  lu^r 
hnsl)and,  the  defendant  therein,  and  that  she  have  the  care, 
custody,  and  education  of  their  children.  It  was  also  ad- 
judged that  the  defendant  pay  to  \\iQ  complainant  for  her 
alimony  and  maintenance,  annually,  the  sum  of  $154,  until 
the  further  order  of  the  Court  (said  payments  beginning  atid 
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dating  from  June  1,  1879,  and  to  be  payable  semi-annually), 
and  that  the  defendant  also  pay  annually  to  the  complainant 
$300  for  the  care,  custody,  support,  and  education  of  their 
children,  payable  semi-annually  until  the  further  order  of  the 
Court  (said  last  payment  to  begin  and  date  from  June  1, 
1879).  The  plaintiff,  now  a  resident  of  North  Carolina, 
brought  this  action  to  recover  the  amount  due  on  said  Illinois 
judgment,  alleging  non-payment  of  the  same,  and  files  a  duly 
authenticated  transcript  of  said  record  and  judgment  in  this 
action.  The  effect  of  this  judgment  on  the  property  rights  of 
the  plaintiff  was  before  this  Court  in  1889,  in  Arrington  v, 
Arrington,  102  N.  C,  491,  and  it  was  held  that  said  Illinois 
judgment  of  divorce  was  valid  and  binding.  In  the  present 
action,  among  other  defenses,  the  defendant  relies  on  the 
statute  of  limitations.  At  the  trial,  when  the  pleadings  were 
read,  his  Honor  was  of  opinion  that  the  plaintiff's  action  was 
barred  by  the  statute,  and  thereupon  the  plaintiff  took  a  non- 
suit and  appealed. 

It  is  admitted  :hat  by  the  law  of  Illinois,  alimony  may  be 
allowed  when  an  absolute  divorce  a  vinculo  is  granted.  We 
might  dispose  of  tlis  appeal  on  this  simple  ruling,  but  an- 
other question  is  important  to  be  settled  and  understood,  to 
which  the  arguments  were  chiefly  addressed,  and  we  feel  that 
it  is  proper  to  considi>r  it.  That  question  is,  what  is  the 
force  and  effect  of  said  judgment  when  sued  upon  in  North 
Carolina,  where  both  pari  ics  now  reside.  Is  it  res  adjudicata, 
and  binding  on  the  partie? ,  or  can  the  defendant  now  plead  to 
the  merits  of  the  original  cause  of  action  ?  This  depends 
upon  the  construction  given  to  Article  4,  sec.  1,  of  The  Con- 
stitution of  the  United  Stal  »s,  in  these  words:  "Full  faith 
and  credit  shall  be  given  in  each  State  to  the  public  acts, 
records  and  judicial  proceeding's  of  every  other  State.  And 
Congress  may,  by  general  laws,  prescribe  the  manner  in 
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which  such  acts,  records,  and  proceedings  shall  be  proved,  and 
the  effect  thereof."  By  the  act  of  May  26,  1790,  c.  11,  Con- 
gress provided  for  the  mode  of  authenticating  the  records  and 
judicial  proceedings  of  the  State  Courts,  and  then  further 
declared  that  '*the  records  and  judicial  prooctMlings,  authen- 
ticated as  aforesaid,  shall  have  such  faith  and  credit  given 
to  them  in  every  court  within  the  Unittnl  States,  as  they  have 
by  law  or  usage  in  the  Courts  of  the  State  from  whence  the 
said  records  are  or  shall  be  taken."  At  common  law  the 
judicial  pnKvcdings,  etc.,  of  foreign  nations  are  not  taken 
notice  of,  nor  admitted  as  of  course,  by  our  Courts.  They 
must  be  proved  like  other  facts  when  brought  into  contro- 
versy in  any  suit.  Whatever  regard  for  them  has  been  shown 
is  the  result  of  treaty,  or  mere  comity.  In  the  American  col- 
onies,  before  the  adoption  of  our  Constitution,  there  was 
no  uniform  rule  as  to  judgments  in  other  colonies.  Some 
of  the  colonial  Courts  held  these  judgments  conclusive ;  some 
hold  that  they  wen*  not ;  s<^)nio,  that  they  were  prima  fdcie 
valid,  open  to  be  controverted  by  new^  proofs,  etc.  So  that 
there  was  little  or  no  extra-territorial  force  or  eff(<;t  given  to 
foreign  or  domestic  judgments.  The  latter  were  uniformly 
held  conclusive  on  the  parties  in  the  colony,  or  State  in  which 
they  were  rendered,  and  not  open  to  be  controverted  or  im- 
peached with  new  proofs.  No  one  will  fail  to  see  how  in- 
convenient this  system,  before  the  adoption  of  our  Constitu- 
tion, must  have  been,  and  the  attending  danger  of  the  grossest 
injustice.  Suppose  a  judgment  in  one  State,  in  a  court  hav- 
ing jurisdiction,  after  a  trial  and  verdict  by  a  jury  upon  a 
contract,  or  for  a  trespass  or  other  just  cause  of  action,  in  a 
place  where  all  the  witness(^s  livT'd :  and  after  awhile  the 
defendant  should  reside  in  another  State,  and  material  wit- 
nesses should  die  or  remove,  so  that  their  testimony  could  not 
be  had,  and  the  defendant  in  a  new  suit  could  controvert 
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anew  all  the  facts  found  by  the  jury  in  the  original  suit,  and 
80  again  and  again ;  there  oould  be  no  certainty  of  any  just 
redress  to  the  plaintiff.  It  must  have  been  the  purpose, 
therefore,  of  the  Constitution  (Art.  IV.,  sec.  1),  with  ap- 
propriate legislation,  to  suppress  this  irritation  and  mischief 
between  citizens  of  different  States,  by  declaring  that  full 
faith  and  credit  should  be  given  to  the  judicial  proceedings, 
etc.,  of  every  other  State.  Any  other  interpretation  would 
give  no  efficacy  to  that  clause,  and  leave  suitors  in  the  same 
condition  as  they  were  before  Art.  IV.,  sec.  1,  was  adopted. 
In  1813  the  question  was  presented  to  the  Supreme  (>ourt 
of  the  United  States  in  Mills  v.  Duryee,  7  Cranch,  481,  and 
it  was  held  that  "nil  debit  is  not  a  good  plea  to  an  action 
founded  in  a  judgment  of  another  State.'*  There  a  valid 
judgment  had  been  rendered  in  New  York  State,  and  upon 
the  certified  copy  a  suit  was  instituted  in  the  District  of 
Columbia.  Story,  J.,  for  the  Court,  said:  *^It  is  argued 
that  this  act  provides  only  for  the  admission  of  such  records 
as  evidence,  but  does  not  declare  the  effect  of  such  evidence 
when  admitted.  This  argument  can  not  be  support^ed.  The 
act  declares  that  the  record,  duly  authenticated,  shall  have 
such  faith  and  credit  as  it  has  in  the  State  Court  from  whence 
it  is  taken.  If  in  such  court  it  has  the  faith  and  credit  of 
evidence  of  the  highest  nature  (viz.,  record  evidence),  it  must 
have  the  same  faith  and  credit  in  every  other  court.  Con- 
gress has  therefore  declared  the  effect  of  the  record  by  de- 
claring w^hat  faith  and  credit  shall  be  given  to  it.  *  *  * 
Another  objection  is,  that  the  act  can  not  have  the  effect  con- 
tended for,  because  it  does  not  enable  the  courts  of  another 
State  to  issue  executions  directly  on  the  original  judgment. 
This  objection,  if  it  were  valid,  would  equally  apply  to  every 
other  court  of  the  same  State  where  the  judgment  was  ren- 
dered.    But  it  has  no  foundation.     The  right  of  a  court  to 
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issue  execution  depends  upon  its  own  powers  and  organiza- 
tion. Its  judgments  may  be  complete  and  perfect  and  have 
full  effect,  independent  of  the  right  to  issue  execution." 
"A  decree  for  the  pay  of  alimony,  like  any  other  money 
decree,  may  be  collected  by  execution,  where  the  decree  does 
not  provide  for  its  being  executed  by  a  master  in  chancery, 
or  a  commissioner.  An  execution  may  issue  precisely  as 
upon  a  judgment  at  law."  Dinet  v.  E'Kjenmaiin,  80  111., 
274.  In  1818,  the  question  came  up  in  Hampton  v.  McCan- 
noli,  3  Wheat.,  234,  where  MARSH^ii^L,  C.  J.,  said:  "This  is 
precisely  the  same  case  as  that  of  Mills  v.  Duryee,  supra, 
T\\v  doctrine  there  held  was  that  the  judgmentof  aState  court 
should  have  the  same  credit,  validity,  and  effect  in  every  other 
court  ill  the  Ignited  States  which  it  had  in  the  State  where  it 
was  pronounced,  and  that  whatever  pleas  would  be  good  to  a 
suit  thereon  in  such  State,  and  none  others,  could  be  pleaded 
in  any  other  court  in  the  United  States."  The  same  con- 
clusion is  repeated  in  McElmoyle  v.  Cohen,  13  Pet.,  312 ; 
Christmas  v,  Russell,  5  Wall.,  303,  and  Cheever  v,  Wilson,  9 
Wall.,  123,  and  others. 

The  question  and  the  authorities  are  reviewed  in  Barber  v. 
Barber,  21  How.,  682.  The  parties  resided  in  New  York, 
where  a  decree  of  separation  a  rnensa  et  thoro  was  entered. 
It  was  also  adjudged  that,  for  the  purpose  of  maintenance  of 
Mrs.  Barber,  there  should  be  allowed  and  paid  to  her  by  the 
defendant,  in  quarterly  installments,  the  annual  sum  of  $360 
in  each  and  every  year,  from  the  day  the  bill  was  filed,  dur- 
ing her  life,  and  in  case  it  was  not  so  paid,  the  quarterly  pay- 
ments should  bear  interest  as  they  respectively  became  due, 
and  that  execution  might  issue  therefor,  toties  quoties.  It 
was  also  decreed  that  the  defendant  should  pay  forthwith 
$960,  being  the  alimony  retrospectively  due,  and  the  plaintiff 
should  have  execution  therefor.     Soon  after  the  decree  of 
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divorce  and  for  alimony  was  made,  the  defendant  removed  to 
the  State  of  Wisconsin,  without  paying  any  of  the  alimony 
due ;  and,  upon  a  duly  authenticated  transcript  of  the  papers 
in  that  suit,  a  suit  was  instituted  in  Wisconsin  for  the  amount 
of  the  alimony  due  by  the  defendant.  The  case  went  to  a 
hearing  on  the  pleadings  and  proofs,  and  a  judgment  w^as 
entered  in  favor  of  the  plaintiff  according  to  the  judgment  in 
New  York;  and  on  app<^al,  the  Supreme  Court  of  the  United 
States  held  that  the  court  of  Wisconsin  had  committed  no 
error  in  sustaining  its  jurisdiction,  nor  in  the  decree  w^hich  it 
had  made.  In  this  case,  the  Court  remarks:  'The  parties 
to  a  cause  for  a  divorce  and  for  alimonv  are  as  much  bound 
by  a  decree  for  both  which  has  been  given  by  one  of  our  State 
courts  having  jurisdiction  of  the  subject-matter  and  over  the 
parties  as  the  same  parties  would  be  if  the  decree  had  been 
given  i  ntlie  ecclesiastical  court  of  England.  The  decree  in 
both  is  a  judgmjent  of  record,  and  will  be  received  as  such  by 
other  courts.  And  such  a  judgment  or  decree  rendered  in 
any  State  of  the  United  States,  the  Court  having  jurisdiction, 
will  be  carried  into  judgment  into  any  other  State,  to  have 
there  the  same  binding  force  that  it  has  in  the  State  in  which 
it  was  originally  given."  When  the  marital  control  and  pro- 
tection have  been  lost  by  a  judgment  of  divorce,  a  decree  for 
alimony  "becomes  a  judicial  debt  of  r(?cord  against  the 
husband,  which  may  be  enforced  by  execution  or  attachment 
against  his  person,  issuing  from  the  court  which  gave  the 
decree;  and  when  that  can  not  be  done,  on  account  of  the 
husband  having  left  or  fle<l  from  that  jurisdiction  to  another, 
where  the  process  of  that  court  can  not  reach  him,  the  wife, 
by  her  next  friend,  may  sue  him  wherever  he  may  be  found, 
or  where  he  shall  have  acquired  a  new  domicile,  for  the  pur- 
pose of  recovering  the  aliomny  due  to  her,  or  to  carry  the 
decree  into  a  judgment  there  with  the  same  effect  that  it  ha8 
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in  the  State  in  which  the  decree  was  given.  Alimony  decreed 
to  a  wife  in  a  divorce  of  separation  from  bed  and  board  is  as 
much  a  debt  of  record,  until  the  decree  has  been  recalled,  is 
any  other  judgment  for  money  is."  21  How.,  595.  This 
doctrine  has  been  expressly  declared  in  several  of  our  States. 

In  the  cases  cited,  it  appears  that  decrees  for  alimony  due 
and  collectible  in  futuro  by  instalments  annually  are  as  eflSca- 
rioiis  and  binding  on  the  parties  as  if  tliey  were  collectible  as 
soon  as  they  are  recorded.  From  the  authorities  we  have 
examined,  it  seems  to  be  assumed  that  either  party,  upon  a 
change  of  circumstances,  may  move  in  the  court  that  mad(.* 
the  decree  to  have  the  decree  modified  or  discharged,  as  may 
Beem  proper  in  the  opinion  of  that  court.  In  harmony  with 
tlie  foregoing  authorities  are  several  cases  in  North  Carolina. 
Irby  V.  Wilson,  21  N.  C,  578 ;  Davidson  v,  Sharpe,  28  N.  C, 
14;  Miller  v.  Leach,  95  K  C,  229;  Walton  v.  Sugg,  61 
X.  ().,  98.  Tn  these  cases,  the  conclusive  effect  of  the  judg- 
ment rendered  in  another  State  is  recognized,  holding  that 
the  record,  properly  authenticated,  is  the  highest  and  most 
conclusive  evidence.  Tn  all  cases  where  the  defendant  is 
not  served  with  l^al  notice,  and  not,  present  in  person  or  by 
attorney,  the  original  judgment  in  another  State  is  a  nullity. 

2.  As  to  the  statute  of  limitations :  This,  as  we  under- 
stand the  record,  is  the  only  question  on  which  his  Honor  in- 
timtaed  an  opinion.  The  plea  of  the  statute,  in  an  action  in 
our  State  on  a  judgment  obtained  in  another  State,  is  a  plea 
to  the  remedy,  and  consequently  the  lex  fori  must  prevail  h\ 
such  an  action.  McElmoyle  v.  Cohen,  13  Pet,  312.  That, 
in  North  Carolina,  is  the  lO-years  statute.  Code,  sec.  152. 
The  language  is,  "From  the  date  of  the  rendition  of  sai  \ 
judgment  or  decree.''  That  must  refer  to  a  judgment  which 
is  at  once  due  and  collectible.  Tt  can  not  reasonably  intend  a 
judgment  which  in  terms  is  not  due  and  collectable  until  a 


198  IN  THE  SUPREME  COURT.  [127 


Arrinoton  v.  Arrington. 


future  day,  without  presenting  the  absurdity  of  a  statute  bar- 
ring or  running  against  a  judgment  debt  before  the  debt  is 
due  or  collectable.  We  are  of  the  opinion,  therefore,  that  the 
annual  sums  adjudged  in  favor  of  the  plaintiff  which  be- 
came due  and  collectible  more  than  ten  years  before  the  in- 
stitution of  this  action,  are  barred  by  The  Code  (section 
152),  and  that  those  that  became  due  within  the  ten  years  are 
not  barred. 
Error. 

Clark,  J.  (dissenting).  This  is  an  action  for  $7,836, 
alleged  to  be  due  for  arrearages  of  alimony  upon  a  judgment 
rendered  in  an  Illinois  court,  November,  1880,  decreeing  an 
absolute  divorce,  and  the  payment  of  $154  alimony  annually, 
and  $300  annually  for  support  of  the  children  awarded  to  the 
custody  of  the  wife.  The  laws  of  this  State  do  not  recognize 
alimony  after  the  grant  of  an  absolute  divorce,  and,  in  the 
nature  of  things,  the  children,  or  most  of  them,  must  long 
since  have  become  of  age.  Besides,  by  the  universal  law, 
that  part  of  the  judgment  which  is  alimony  and  maniten- 
ance  of  the  children,  is  subject  to  modification  by  the  court 
at  any  time,  and  is  therefore  interlocutory,  and  not  a  final 
judgment,  upon  which  alone  an  action  can  be  brought  in  the 
court  of  another  State.  In  a  very  recent  and  well-considerea 
opinion  (Lynde  v.  Lynde,  162  N.  Y.,  405),  the  Court  of  Ap- 
peals of  New  York  held,  afiirming  41  App.  Div.,  280,  58 
N.  Y.,  Supp.  567,  that  while  a  decree  for  alimony  in  a  lump 
sum,  or  past  alimony,  is  a  final  judgment,  upon  which  an  ac- 
tion can  be  brought  in  the  courts  of  another  State,  a  judgment 
for  payment  of  alimony  in  the  future  is  not  such  a  judgment 
that  action  can  be  maintained  upon  it  in  the  courts  of  another 
State.  The  reasoning  and  the  authorities  cited  in  this  case 
(162  K  Y.,  418-420,  and  cases  there  cited)  leave  nothing  :o 
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be  added.     For  these  reasons,  it  is  clear  that  the  complaint 
does  not  state  facts  to  constitute  a  cause  of  action. 

Without  citing  further  authorities  upon  propositions  which 
would  seem  self-evident,  the  Judge  below  followed  the  plain, 
unambiguous  language  of  the  statute,  when  he  held  the  cause 
of  action  barred  by  the  statute  of  limitations.  Code,  sec.  162 
(1)  bars  an  action  after  ten  years  "upon  a  judgment  or  decree 
of  any  court  of  this  State,  or  of  the  United  States,  or  of  any 
State  or  territory  thereof,  from  the  date  of  the  rendition  of 
the  said  judgment  or  decree."  The  date  of  the  rendition  nz 
the  judgment  in  Illinois  sued  on  is  November  16,  1880,  and 
the  date  of  the  summons  in  this  action  is  March  27,  1891». 
This  leaves  no  room  for  argument.  There  is  no  exception  in 
the  statute  as  to  judgments  upon  which  executions  are  to  issui^ 
at  stated  periods  thereafter,  nor  as  to  decrees  in  divorce,  or 
any  other  kinds  of  decrees.  The  statute  may  be  defective,  in 
that  it  did  not  except  some  judgments  from  this  limitation, 
or  did  not  provide  that,  as  to  judgments  framed  like  this,  the 
statute  should  not  run  from  the  rendition  of  the  judgment, 
but  from  the  falling  due  of  each  payment.  But,  as  this  Court 
once  justly  observed,  through  Judge  Daniel,  ^We  can  not  be 
wiser  than  the  law.''  The  court  has  no  legislative  authoritj'. 
It  can  not  put  into  the  statute  words  which  the  law-m'aking 
power  did  not  put  there,  nor  amend  it  because  we  may  think 
the  General  Assembly  might  have  written  the  law  differently 
if  its  attention  had  been  called  to  this  case,  as  to  which  our 
opinion  might  be  at  fault.  The  language  of  the  statute  bars 
actiors  on  all  judgments  after  the  lapse  of  ten  years  "from 
the  date  of  the  rendition  of  said  judgment,"  not  from  the 
date  of  its  performance.  The  plaintiff  could  have  sued  on 
the  judgment  within  ten  years  from  its  rendition,  TTovember 
16,  1880,  and,  not  having  chosen  to  do  so,  she  is  barred  by 
the  statute  from  bringing  this  action,  which  is  upon  that  judg- 
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ment.  A  State  statute  of  limitations  is  a  bar  to  an  action 
in  a  State  court  upon  a  judgment  rendered  in  a  court  of  the 
United  States,  or  of  another  State.  McElmoyle  v.  Cohen,  13 
Pet.,312 ;  13  Am.  and  Eng.  Enc.  Law  (2d  Ed.),1033,  note  3. 
It  is  the  statute  of  limitations  of  the  State  in  which  the  action 
is  brought  which  governs,  and  not  that  of  the  State  in  which 
the  judgment  sued  on  is  rendered.  McElmoyle  v.  Cohen, 
supra;  V)  Am.  and  Eng.  Enc.  Law  (2d  Ed.),  1033,  note  5; 
Ambler  v.  Whipple,  139  HI.,  811.  The  North  Carolina 
statute  contains  no  exception.  It  is  too  plain  to  be  misunder- 
stood by  any  one,  and  the  Court  has  no  power  to  correct  or 
amend  it,  as  if  the  act  of  the  General  Assembly  were  the 
action  of  a  subordinate  court. 

Douglas,  J.,  concurs  in  the  dissenting  opinion. 


HATCHER  V.  HATCHER. 
(November  20.  1900.) 

1.  Deeds — Probate — .4  dcfwivledgnienf  — Registration — Par- 

tition. 

Where  probate  ^^f  (\eed  recite**  the  acknowledgment  and  privy  ex- 
amination of  the  wife  of  the  grantor  only,  it  is  inwifflcient 
and  does  not  authorize  registration. 

2.  Deeds — Probate — Evidence — Competency. 

Where  probate  of  deed  is  insufficient,  it  is  competent  to  prove 
acknowledgment  of  grantor  before  Justice  of  the  Peace,  if 
the  deed  is  in  evidence,  or  there  is  an  averment  that  the 
deed  is  lost. 

Civil  Action  bv  William  Hatcher  and  L   H.   Hatclior 
against  B.  H.  Hat-cher,  Betsy  Wilkins,  Tempie  Hateher,  and 
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Others,  heard  by  Judge  Oeorge  H.  Brown,,  Jr,,  at  Fall  Term, 
1900,  of  Cumberland  Superior  Court.  From  judgment  of 
nonsuit,  plaintiffs  appealed. 

Oeorge  M,  Rose,  and  Robinson  &  Shaw,  for  plaintiffs. 
N.  A.  Sinclair,  and  D,  T,  Oates,  for  defendants. 

Clabk,  J.  This  is  a  petition  for  partition,  transferred 
upon  issue  of  sole  seisin  to  the  Superior  Court.  This  assimi- 
lates the  proceeding  to  an  action  in  ejectment.  Alexander  v. 
Oibhon,  118  'N,  C,  796.  The  plaintiffs  claim  their  interest 
under  a  deed  as  to  which  the  acknowldgment  and  privy  ex- 
amination of  the  wife  of  the  grantor  were  duly  taken  by  a 
Justice  of  the  Peace,  but  he  failed  to  enter  any  acknowledg- 
ment by  the  grantor  himself.  In  that  condition  the  probate 
was  adjudged  in  due  form  by  the  clerk,  and  the  deed  ordered 
to  registration,  and  registered.  It  is  clear  that  there  were 
no  valid  probate  and  registration  as  to  the  grantor  therein. 
Todd  V.  Outlaw,  79  IST.  C,  235 ;  Duke  v.  Markham,  105  N.  C, 
131.  At  the  trial,  the  plaintiffs  attempted  to  offer  direct 
proof  of  execution  as  at  conmaon  law.  To  that  end  they 
offered  the  deposition  of  the  Justice  of  the  Peace,  tending  to 
show  that  the  grantor  did  acknowledge  the  execution  to  him, 
but  by  inadvertence  he  failed  to  enter  it  with  the  acknowl- 
edgment and  privy  examination  of  the  wife.  It  would  h^ 
competent  to  prove  execution  by  such  acknowledgment  if  the 
deed  had  been  produced  in  court.  The  deposition  of  the 
Justice  of  the  Peace  was  competent,  it  being  under  circuni- 
stances  authorizing  a  deposition  to  be  used.  But  the  deed 
was  not  in  court,  and,  strt^ngely  enough,  the  plaintiffs  offered 
to  prove  by  their  oath  that  the  deed  had  never  been  in  their 
possession.  If  the  plaintiffs  had  amended  their  complaint 
in  the  Superior  Court  to  aver  loss  of  the  deed,  they  could  have 
joined  a  prayer  to  set  up  such  lost  deed  with  a  demand  for 
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partition.  England  v.  Garner,  86  N.  C,  366,  and  other  cases 
ctied  in  Clark's  Code,  sec.  267  (1).  But  there  is  no  such 
averment,  and  in  the  absence  of  the  deed  itself,  the  plaintiffs 
could  not  be  allowed  to  prove  the  execution  of  the  deed  by 
direct  proof. 

The  nonsuit  is  affirmed. 
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WILKIB  V.  RALEIGH  AND  C.  F.  RAILROAD  CX). 

(November  20.  1900.) 

1.  Negligence — Master     and     Servant — Injury — Railroad 

Track — Negligence  per  se. 

Failure  of  railroad  company  to  construct  and  maintain  a  safe 
road-bed  is  negligence  per  se. 

2.  Negligence — Burden  of  Proof — Injury  to  Servant — Rail- 

roads— Master  and  Servant. 

When  a  defendant  railroad  admits  nepliK^nce.  the  presumption 
is  that  such  negligence  was  cause  of  injury  to  employe. 

3.  Negligence — Assumption  of  Risks — Master  and  Servant 

— Track — Section  Master. 

Section  master  of  a  railroad  has  the  right  to  assume  that  the 
track  is  safe,  while  traveling  over  it  on  a  hand-car. 

4.  Negligence — Master  and  Servant — Injury  to  Servant-- 

Damages — Proximate  Cause. 

When  there  is  a  defect  in  a  railroad  track«  and  it  is  shown  to 
be  the  proximate  cause  of  injury  to  employe;  and  employe 
and  railroad  company  have  equal  knowledge  of  such  defect, 
the  employe  can  not  recover. 

5.  Damages — Evidence Competency — Master   and    Ser- 

vant— Personal  Injuries. 

An  employe  may  prove  any  facts  which  tend  to  show  his  earning 
capacity,  in  an  action  for  personal  injuries. 

6.  New  Trial — Newly-Discovered  Evidence — Laches. 

New  trial  for  newly-discovered  evidence  will  not  be  granted, 
unless  due  diligence  was  used  to  secure  the  same. 
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7.  New,    Trial — Cumulative    Evidence — Newly -Discovered 

Evidence. 

New  trial  will  not  be  granted  for  newly-discovered  evidence 
which  is  merely  cumulative. 

8.  Instructions — Harmless  Error — Judge. 

Where  the  Court  in  its  charge  to  the  jury  generally  used  the 
formula,  "if  you  find  from  the  evidence,"  the  use  of  the 
wordis,  "if  you  believe,"  etc.,  in  parts  of  tne  charge  not 
material,  was  harmless  error. 

9.  Instructions — Special  Instructions — Trial. 

The  Court  need  not  give  special  instructions  where  they  are 
substantially  included  in  the  charge  of  the  Court 

10.  Complaint — Sufficiency — Cause  of  Action. 
The  complaint  in  this  case  states  a  cause  of  action. 

CivrL  Action  by  C.  D.  Wilkie  against  the  Raleigh  and 
Cape  Fear  Railroad  Company,  heard  by  Judge  Frederick 
Moore  and  a  jury,  at  Spring  Term,  1900,  of  Chatham  Su- 
perior Court. 

Following  is  the  complaint: 

The  plaintiff,  complaining,  alleges : 

1.  That  the  defendant  is  a  common  carrier,  owning  and 
operating  a  railroad  from  a  point  near  the  city  of  Raleigh, 
N.  C,  to  a  point  some  twenty  miles  therefrom  in  a  south- 
westerly direction,  and  was  so  engaged  in  operating  its  rail- 
road on  the  13th  day  of  April,  1899,  having  assumed  the 
duties,  burdens  and  obligations  due  to  the  public  and  to  its 
em])loyes  as  such  common  carrier. 

2.  That  on  the  said  April  13,  1899,  the  plaintiff  was  em- 
ployed by  the  defendant  in  the  capacity  of  one  of  two  bosses 
of  squads  of  workmen,  whose  duty  it  was  to  look  after  the 
defendant's  road-l)od  and  track,  and  keep  the  same  in  repair 
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under  the  immediate  direction,  superintendence  and  orders 
of  one  John  A.  Mills,  plaintiff's  superior  officer.  That  in 
the  performance  of  his  duties  the  plaintiff  was  compelled  to 
travel  over  the  defendant's  railroad  under  the  direction  and 
upon  the  orders  of  his  said  superior  officer,  in  a  certain  car 
called  a  lever-car,  so  named  because  it  was  operated  by  lever, 
at  each  end  of  which  there  were  handles,  by  the  raising  and 
lowering  of  which,  by  human  hand-power,  the  lever  was 
raised  and  lowered,  the  machinery  set  in  motion,  and  the 
car  propelled.  That  in  the  centre  of  the  said  car  there  waa  a 
stand  for  holding  the  shovels  and  other  tools  for  the  use  of 
the  workmen,  which  was  secured  by  an  iron  brace.  That 
there  were  no  seats  provided  upon  said  car,  and  the  correct 
position  and  only  safe  place  provided  for  the  plaintiff  thereon 
was  to  stand  near  the  middle  and  support  himself  by  the  said 
iron  brace,  which  position  was  ordinarily  and  usually  a  safe 
position  and  one  freed  from  danger.  That  the  correct  an<l 
proper  position  for  the  workmen  thereon  was  at  the  respec- 
tive ends  of  the  said  lever-car,  and  in  such  position  that  they 
could  operate  the  said  lever  by  the  use  of  the  said  handU^. 
That  while  occupying  the  position  described,  and  traveling 
upon  the  defendant's  railroad  at  the  usual  and  ordinary  speei', 
no  injury  or  damage  would  ordinarily  occur ;  but  that  on  the 
said  day,  while  so  standing  at  his  proper  place  on  the  said 
lever-car,  and  holding  to  the  said  brace  securely,  and  passinj^ 
over  the  defendant's  railroad  with  due  and  proper  care,  at  the 
usual  and  ordinary  speed,  and  without  fault  of  the  plaintiff, 
the  said  lever-car,  upon  which  the  plaintiff  was  so  riding,  was 
thrown  from  the  defendant's  railroad  track  and  stopped 
violently  and  suddenly,  and  the  plaintiff  violently  thrown 
from  his  said  proper  position  and  place  to  the  ground,  to  his 
serious,  and  as  he  is  advised  and  charges,  permanent  injury ; 
by  reason  of  which  said  facts  the  plaintiff  avers  and  charges 
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that  the  injuries  and  damages  to  the  plaintiff  were  the  direct 
and  proximate  result  of  the  want  of  care  and  the  negligence 
of  the  defendant. 

3.  That  the  defendant,  in  negligent  disregard  of  its  duties 
and  obligations  to  the  public  and  to  its  employee  who  were 
compelled  to  travel  over  its  railroad  in  the  regular  perform- 
ance of  their  duties  to  the  defendant,  permitted  its  road-be  J 
and  track  to  become  in  a  dangerous  and  unsafe  condition,  Jro 
that  the  plaintiff,  when  so  passing  over  the  said  railroad  of 
the  defendant  in  the  proper  performance  of  his  duties,  in  the 
manner  described  in  Article  2  hereof,  on  the  said  April  13, 
1899,  was,  by  reason  of  the  said  negligence  and  want  of  care 
of  the  defendant  in  permitting  its  said  road-bed  and  track  to 
become  in  a  dangerous  and  unsafe  condition,  thrown  from  the 
said  lever-car  to  the  ground  violently  and  suddenly,  to  his 
great,  and  as  he  is  advised,  permanent  injury. 

4.  That  the  rails  upon  which  the  wheels  of  the  defendant's 
cars  are  secured  at  their  ends  by  clamps  on  either  side,  and 
fastened  together  with  iron  bolts.  That  it  is  essential  to  the 
BQCurity  and  safety  of  the  traveling  public,  and  to  the  de- 
fendant's employes  who  are  compelled  to  travel  over  the  de- 
fendant's railroad,  that  these  bolts  and  clamps  should  be 
securely  fastened  and  kept  tight,  and  not  permitted  to  work 
loose,  as  they  are  liable  to  do  unless  carefully  examined  and 
frequently  tightened  up.  That  should  such  clamps  and  bolts 
become  loose  from  any  cause,  the  track  is  at  once  made 
dangerous  and  unsafe,  and  the  rails,  instead  of  being  safe 
and  secure  guides  to  the  wheels  of  the  defendant's  cars,  bo- 
come  imsafe  and  uncertain,  and  eventually  there  will  become 
what  is  known  as  a  "dodged  joint,"  at  which  the  ends  of  the 
two  rails,  instead  of  being  directly  opposite  each  other,  are 
dodged  to  one  side,  and  when  the  flanges  of  the  ear  wheel 
strike  such  a  "dodged  joint"  they  are  deflected  from  the  rails 
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and  the  car  is  thrown  from  the  track.  That  on  the  said 
April  13,  1899,  while  the  plaintiff  was  occupying  his  proper 
position  on  his  said  lever-car,  and  was  passing  over  the  de- 
fendant's railroad,  under  the  orders  and  directions  of  his  said 
superior  officer,  and  holding  securely  to  the  hereinbefore- 
described  iron  brace,  and  exercising  due  and  proper  care, 
with  his  lever-car  running  at  a  safe  speed,  the  left  front 
wheel  of  the  said  lever-car,  as  plaintiff  believes,  though  it 
may  have  been  another  wheel,  upon  which  the  plaintiff  was 
so  carefully  and  properly  riding,  suddenly  and  without  warn- 
ing, struck  a  defective  and  dang<?rous  place  in  the  road-bed 
and  track  of  the  defendant,  which  had  become  so  defective 
and  dangerous  by  reason  of  the  negligence  and  want  of  care 
of  the  defendant,  at  which  said  place  there  was  a  ^*dodged 
joint"  in  the  defendant's  track,  caused  by  the  negligence  and 
want  of  care  of  the  defendant  in  failing  to  keep  its  road-bed 
in  proper  condition,  and  in  failing  to  keep  the  clamps  and 
bolta  which  sustained  and  held  the  two  ends  of  adjacent  rails, 
as  hereinbefore  described,  securely  and  properly  fastened  and 
tightened,  all  without  fault  of  the  plaintiff,  and  the  said 
wheel  so  suddenly  striking  the  said  "dodged  joint,"  was  de- 
flected from  defendant's  track,  the  car  thrown  from  the  track, 
and  stopped  violently  and  suddenly,  and  the  plaintiff  vio- 
lently thrown  therefrom  and  to  the  ground,  to  his  great,  and 
he  is  advised,  permanent  injury. 

6.  That  as  the  result  of  the  plaintiff's  injuries  he  was  con- 
fined tc  his  bed  for  many  weeks,  incurred  very  great  and 
heavy  expenses  for  medical  and  other  attentions,  suffered,  and 
still  suffers,  great  and  intense  pain,  and  as  he  is  advised  and 
so  charges,  that  he  is  permanently  disabled  and  rendered 
physically  unfit  for  and  incapable  of  performing  his  work, 
and  of  supporting  himself  and  his  dependent  family,  to  his 
great  damage,  $10,000. 
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Wherefore,  the  plaintiff  demands  judgment  for  the  sum  of 
$10,000,  and  the  cost  of  this  action,  to  be  taxed  bv  the  Clerk. 
From  judgment  for  plaintiff,  the  defendant  appealed. 

Womach  <£-  Hayes,  for  plaintiff. 
Douglass  &  Simms,  for  defendant. 

FuRciiES,  J.  This  is  an  action  for  damages  received  by 
the  allied  negligence  of  defendant  company.  The  plaintiff 
was  an  employe  of  the  defendant  at  the  time  of  the  injury 
complained  of,  and,  while  he  did  not  occupy  the  position  of  a 
"section  master,"  his  business  was  to  do  the  work  of  a  section 
master.  He  and  a  man  by  the  name  of  Moring  each  had  a 
squad  of  hands  that  worked  under  them,  doing  such  work. 
But  neither  he  nor  Moring  had  any  separate  part  or  section 
of  the  defendant's  road  assigned  to  them,  but  they  worked  on 
any  part  of  the  road,  under  the  directions  of  Mr.  Mills, 
the  President  and  Superintendent  of  the  road;  that 
the  plaintiff  had  been  sick  and  absent  from  the  road,  at  hi:4 
home  in  Chatham  County,  for  two  weeks  just,  before  he  re- 
ceived this  injury;  that  on  his  return  to  his  work,  Mr.  Mills 
furnished  him  with  a  bill,  or  nieniorandum,  of  11  points  on 
the  road  that  needed  repairs.  The  ninth  of  these  was  in  the 
following  language:  "(9)  Low  joint  south  of  second  trestle 
l)elow  Willow  Springs ;"  and  it  is  contended  by  the  defendant 
that  this  is  the  point  at  which  the  injury  occurred.  But  this 
was  disputed  by  the  plaintiff,  and  both  sides  introduced  evi- 
dence as  to  this  being  the  point  where  the  injury  was  re- 
ceived. The  plaintiff  and  crew  that  worked  under  him  were 
traveling  over  the  road  on  a  hand-ear  at  the  time  of  the  in- 
jury, the  plaintiff'  st-anding  upon  the  car  when  it  became  de- 
railed, and,  from  the  sudden  jar,  the  plaintiff  was  thrown 
off  and  injured.  The  theory  of  the  plaintiff  is  that  there  was 
what  is  called  a  "dodged  joint"  in  the  road  at  this  point ;  that 
defendant's  duty  was  to  keep  its  road-bed  in  good  repair; 
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that  it  was  its  duty  to  know  if  it  was  not  in  good  condition, 
and  that  in  fact  it  did  know  that  its  road  was  not  in  good  con- 
dition, and  that  it  negligently  allowed  it  to  remain  in  bad 
condition,  and  that  this  negligence  was  the  cause  of  the  plain- 
tiff's injury.  The  defendant  contended  that  the  plaintiff's 
own  negligence  was  the  cause  of  his  injury;  that  he  was 
running  this  car  at  too  great  speed  at  the  time  of  the  injury, 
by  reason  of  which  the  car  was  derailed;  that  the  car  was 
worked  by  means  of  a  lever,  and  was  jerked  off  the  track  by 
the  violent  manner  in  which  the  lever  was  worked ;  that  the 
plaintiff  had  been  cautioned  by  the  defendant  against  run- 
ning his  car  so  f a^  over  the  road,  but  continued  to  do  so,  in 
violation  of  the  orders  of  the  defendant ;  that,  had  the  plain- 
tiff been  running  his  car  at  a  proper  rate  of  speed,  the  acci- 
dent would  not  have  occurred ;  that  in  this  way  the  plaintiff, 
by  his  own  negligence,  was  the  author  of  his  injury,  and  was 
not  injured  by  the  negligence  of  the  defendant.  The  de- 
fendant also  contended  that  the  plaintiff  was  employed  by 
defendant  to  do  this  work,  and  that  he  assumed  the  risk  of 
danger  and  damage  connected  therewith,  and  that  he  can  not 
recover  on  that  account. 

A  great  many  points  were  raised -and  discussed  during  the 
trial  below  and  here.  But  the  principal  questions,  as  it  seems 
to  us,  are  those  we  have  stated,  and  will  be  first  discussed. 
Both  sides  offered  a  great  amount  of  testimony  to  sustain 
their  contention,  but  it  is  not  necessary  that  we  should  repeat 
or  discuss  the  same  at  this  time,  as  it  seems  to  us  it  was  fairly 
submitted  to  the  jury.  There  is  one  exception  to  evidence 
which  it  will  be  necessary  for  us  to  notice  before  we  conclude 
this  opinion. 

The  defendant  makes  a  great  number  of  exceptions  to  the 
charge,  all  of  which  have  been  examined,  but  only  a  few  of 
them  will  be  discussed,  as  they  can  not  be  sustained,  and  their 
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discussion  would  be  of  no  benefit.  The  plaintiff's  right  to 
recover  depends  upon  the  application  of  the  principles  of  law 
to  the  contention  of  the  parties  as  to  the  negligence  of  plain- 
tiff and  the  negligence  of  defendant — as  to  whether  the  injury 
was  caused  by  the  negligent  speed  and  manner  in  which  the 
plaintiff  operated  his  car,  or  whether  it  was  caused  by  the 
negligence  of  defendant  in  not  making  and  keeping  its  road 
and  road-bed  in  good  and  safe  condition.  It  was  the  duty  of 
the  defendant  to  construct  and  maintain  a  safe  road-bed, 
and  a  failure  to  do  so  is  negligence  pei-  se,  Marcom  v.  Rail- 
road Co.,  126  X.  C,  200.  It  is  admitted  by  the  defendant 
that  its  road-bed  was  not  in  a  good  and  safe  condition  at  the 
point  where  this  injury  occurreil,  and  that  the  defendant 
knew  it  was  not.  From  this  admitted  negligence  of  the  de- 
fendant, it  will  be  presumed  that  defendant's  negligence  was 
the  cause  of  plaintiff's  injury.  Marcom  v.  Railroad  Co,, 
supra.  And  the  burden  is  then  cast  upon  the  defendant  t) 
show  that  it  was  not  its  negligence,  but  that  it  was  the  negli- 
gence of  the  plaintiff,  or  that  it  was  the  concurrent  negligence 
of  the  plaintiff,  that  caused  the  injury,  or,  as  in  Marcoiu's 
case,  supra,  it  was  caused  by  acts  or  influences  over  which  the 
defendant  had  no  control.  The  defendant  in  this  case  under- 
took to  do  this  by  showing  that  plaintiff  was  its  employe,  and 
in  charge  of  the  work  of  examining  the  road-bed  and  repair- 
ing the  same ;  and,  although  it  might  have  been  the  defect  in 
the  road-bed — ^the  "dodged  joint'' — that  caused  it,  that  it  was 
his  fault  and  n^ligence  that  it  was  not  repaired.  But  the 
evidence  was  that  plaintiff  had  been  absent  for  two  weeks  on 
account  of  sickness,  and  he  testified  that  the  road-bed  was  -n 
good  condition  when  he  left,  and  that  he  had  not  had  time 
or  opportunity  to  inspect  the  road  after  his  return,  as  he  had 
been  working  under  the  special  directions  of  Mills,  the  gen- 
eral superintendent;  and  he  denies  that  this  defect  wys  one 
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of  those  mentioned  in  the  list  furnished  him  by  the  superin- 
tendent, or,  if  it  was,  it  was  not  so  described  as  to  point  it 
out  to  him  asoneof  the  points  on  the  road  that  needed  repair. 
These  contentions  were  submitted  to  the  jury,  with  proper  in- 
structions, as  it  seems  to  us. 

The  defendant  also  contended  that  the  injury  was  caused 
by  the  concurring  negligence  of  the  plaintiff,  in  the  manner 
and  speed  at  which  he  ran  and  operated  his  car,  and  that  the 
injury  would  not  have  occurred  but  for  that,  although  the 
road-bed  was  defective.  This  contention,  it  seems  to  us,  was 
also  left  to  the  jury,  with  proper  instruction. 

It  is  also  contended  by  the  defendant  that,  by  the  nature 
of  plaintiff's  employment,  he  assumed  all  risks  incident 
thereto,  and  that  he  can  not  recover  on  that  account.  But 
we  do  not  agree  to  this  contention  of  tbe  defendant.  It  is  the 
duty  (as  we  have  stated)  that  defendant  shall  make  and  keep 
its  road-bed  in  a  good  and  safe  condition.  The  defendant 
admits  that  its  road-bed  was  not  in  a  good  and  safe  condition 
at  this  point,  and  it  knew  it  was  not  The  plaintiff  had  th'i 
right  to  assume  it  was  in  good  condition  if  he  did  not  know 
of  the  defect,  as  the  jury  must  have  found  under  the  charge 
of  the  Court.  The  Court  upon  this  point  charged  the  jury 
as  follows :  *^If  the  jury  shall  find  from  the  evidence  that 
there  was  a  defect  in  the  defendant's  track,  in  regard  to  a 
'dodged  joint,'  or  a  low  joint,  and  shall  further  find  that  such 
defect  was  the  proximate  cause  of  the  plaintiff's  injury,  yet, 
if  the  jury  shall  further  find  that  both  plaintiff  and  defendant 
had  equal  knowledge  of  the  existence  of  said  defect,  the^ 
plaintiff  can  not  recover."  "If  the  jury  shall  find  from  the 
evidence  that  the  proximate  cause  of  the  plaintiff's  injury 
was  a  'dodged  joint,'  or  a  low  joint,  in  defendant's  track,  and 
that  plaintiff  had  knowledge  of  the  existence  of  such  defe<H, 
or,  in  the  course  of  his  employment,  should  have  known  of 
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the  existence  of  the  same,  the  plaintiff  can  not  recover  of  de- 
fendant damages  for  such  injury."  This,  we  think,  takes 
out  of  the  case  any  grounds  for  the  claim  by  the  defendant 
that  the  plaintiff  can  not  recover  on  account  of  his  assump- 
tion of  risk.  The  defendant  asked  for  several  special  in- 
structions, which  were  not  given  by  the  Court.  But  the  only 
one  to  which  it  was  entitled  was  given  m  the  charge  of  the 
Court  in  almost  the  exact  language  of  the  prayer,  it  being 
that  part  of  the  charge  of  the  Court  that  we  have  quoted 
above. 

The  plaintiff  was  allowed,  over  the  objection  of  defend- 
ant, to  testify,  with  the  view  of  fixing  the  amount  of  his  re- 
covery, that  he  was  receiving  $40  per  month,  or  $480  per 
%ear,  from  the  defendant  company,  and  that  hf  wa-^  making, 
in  addition  to  this,  a  jyofit  by  selling  rations  to  the  railroad 
hands  sufiScient  to  make  his  earnings  $600  per  annum.  It 
may  be  that  this  was  not  a  very  proper  way  of  increasing  his 
earnings,  as  was  argued  by  the  defendant's  counsel.  But  we 
do  not  see  enough  of  these  transactions  to  judge  of  this  mat- 
ter. It  may  have  been  that  he  furnished  these  rations  at  a 
reasonable  profit,  and  that  it  was  an  accommodation  to  the 
hands  for  him  to  do  so.  And  it  may  be  that  he  received  this 
employment  at  $40  per  month  with  this  privilege,  when  he 
would  have  charged  the  defendant  $50  per  month  without  it. 
And  as  we  can  not  see  that  there  was  anything  wrong  in  these 
transactions,  and  the  evidence  was  for  the  purpose  of  show- 
ing his  earning  capacity,  we  think  it  was  competent. 

The  defendant  also  demurred  ore  terms  to  the  plaintifP« 
complaint,  and  contended  that  it  did  not  state  a  cause  of 
action.     But  we  can  not  sustain  his  demurrer. 

The  defendant,  during  the  progress  of  the  trial  below, 
moved,  under  chapter  109  of  the  Acts  of  1897,  eight  times,  to 
dismiss  the  plaintiff's  action,  and  each  time  its  motion  was 
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refused,  and  it  excepted ;  and  the  defendant  in  its  argument 
here  insists  that  it  was  right  in  all  of  the  eight  motions.  But 
we  find  it  to  be  our  duty  to  sustain  the  ruling  of  the  Judge 
below  as  to  all  eight  of  these  motions.  This,  it  seems  to  us, 
was  to  overwork  the  "Hinsdale  Act/* 

The  defendant  also  moved  before  us  for  a  new  trial  for 
newly-discovered  evidence.  But  it  does  not  seem  that  the  de- 
fendant used  that  diligence  in  trying  to  procure  this  new  evi- 
dence that  it  should  have  done ;  these  new  witnesses  all  being 
known  to  defendant,  living  in  the  neighborhood,  and  em- 
ployes of  defendant.  Shehan  v.  Malone,  72  N.  C,  59 ;  Sim- 
mons V.  Mann,  92  N.  C,  12.  Besides,  it  was  only  cumula- 
tive evidence,  and  a  new  trial  will  not  be  granted  for  such 
evidence.  Love  v.  Blewit,  21  N.  C,  108.  This  motion  is 
refused. 

The  Judge  in  charging  the  jury  generally  uses  the  ap- 
proved formula,  "if  they  shall  find  from  the  evidence."  But 
in  three  paragraphs  of  his  charge  he  uses  the  words,  "if  you 
believe,"  and  the  defendant  excepts  to  this,  and  cites  State 
V.  Barrett,  123  N.  C,  758.  When  that  opinion  was  written, 
it  was  supposed  that  such  charges  were  made  through  care- 
lessness and  inattention,  and  we  were  in  hopes  that,  upon 
the  attention  of  the  Judge  being  called  to  the  matter,  it  would 
be  corrected.  The  objection  to  this  style  of  charging  a  jury 
is  substantial.  A  juror  should  be  governed  in  his  findings 
by  the  evidence.  Often  jurors  know  something  of  the  facts 
of  a  case,  outside  of  the  evidence,  that  causes  them  to  be- 
lieve that  it  is  a  certain  way,  and  yet  it  would  be  highly  im- 
proper for  them  to  be  governed  in  their  verdict  by  such 
knowledge.  They  may  believe  it  is  that  way,  when  they 
would  not  and  could  not  so  find  from  the  evidence.  The  de- 
fendant would  be  entitled  to  a  new  trial  for  this  error,  if  It 
had  occurred  in  that  part  of  the  charge  that  wa6  material  tj. 
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the  verdict  in  the  case.     We  are  of  the  opinion  that  the  law 
has  heen  substantially  and  correctly  administered  by  the 
court  beloWy  and  we  therefore  affirm  the  judgment. 
Affirmed. 


FLEMMING  v.  BOBDEN 
(NoTember  27.  1900.) 

1.  Mortgages — Discharge — Husband  and   Wife — Extension 

of  Time — Separate  Estate — Usurious  Consideration — 
i sury. 

Where  a  wife  executes  a  mortgage  on  her  separate  estate  to 
secure  a  debt  of  the  husband^  and  the  husband  secures  an 
extension  without  consent  of  wife,  such  extenaion  dis- 
charges the  mortgaf2:e,  though  the  con8ideration  of  the  ex- 
tension was  usurious. 

2.  Mortgages — Extinguishment  of  Debt — Discharge. 

The  extinguishment  of  the  debt  destroys  the  power  of  mort- 
gagee to  sell. 

3.  New   Trial — Newly-discovered    Evidence — Rehearing — 

Motion, 

* 

A  motion  for  new  trial  will  not  be  entertained  on  a  petition  to 
rehear,  even  if  due  diligence  has  been  shown. 

Petition  to  Eeheab.     Petition  dismissed. 

A.  0.  Gaylord,  and  Shepherd  &  Shepherd,  for  petitioners. 
W.  B.  Rodman,  in  opposition  to  petitioners. 

Douglas,  J.  This  case  is  now  before  us  on  a  petition  to 
rehear,  having  been  decided  in  126  N.  C,  460.  The  facts 
are  sufficiently  set  forth  in  the  former  opinion,  to  which, 
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after  careful  consideration,  we  feel  it  our  duty  to  adhere. 
The  decisive  question  was,whether  the  contract  for  the  exteii- 
flion  of  payment  operated  as  a  discharge  of  the  debt  as  far  t^^ 
JJrs.  Urown  was  concern exl.     We  think  it  did.     In  Ilinion 
V.  Grcr.nleaf,  113  X.  (\,  6,  this  Court  says:     *'It  is  settled  by 
abundant  authority  that,  *where  a  husband  mortgagee  his 
property  for  his  debt,  and  in  the  same  mortgage  the  wiff 
conveys  her  own  separate  property  as  security  for  the  sam^e 
debt,  her  property  so  conveyed  will  be  treated  in  all  respects 
as  a  surety,  and  will  be  discharged  by  anything  that  would 
discharge  a  surety  or  guarantor  who  was  personally  liable.* 
*     *     *     These  contracts  of  forbearance  were  made  with- 
out the  knowledge  or  assent  of  Mrs.  Greenleaf,  and,  in  our 
opinion,  resulted  in  a  discharge  of  her  property  from  all 
liability  under  the  said  deed  of  trust.     This  property  occu- 
pied, as  we  have  seen,  the  position  of  a  surety,  and  it  is  com- 
mon learning  that  time  or  forl)earance  given  hy  a  contract 
which  binds  him  in  law  and  would  bar  his  action  against  th*^ 
debtor  will  discharge  the  surety.' "     This  case  cites  a  large 
number  of  authorities,  and  is  cited  with  approval  in  Weil  t). 
Thomas,  114  K  C,  197,  201;  Smith  v.  Association,  119 
N.  C,  257;  Hedrick  v,  Byerly,  119  N.  C,  420;  Shew  v. 
Call,  119  K  C,  450,  455 ;  Meares  v,  Butler,  123  N.  C,  206, 
208.     It  is  needless  here  to  recapitulate  all  the  authorities 
cited  in  the  above-named  cases.     It  is  contended  in  behalf 
of  the  defendant  that,  as  the  contract  of  forbearance  was 
made  upon  a  usurious  consideration  after  the  passage  of  the 
act  of  1876-77,  brought  forward  as  section  3886  of  The 
( 'ode,  tbe  said  contract  was  absolutely  void  and  of  no  effect, 
either  as  to  binding  the  creditor  or  releasing  the  surety.     We 
can  not  adopt  this  view  of  the  matter  in  the  face  of  the  re- 
peated decisions  of  this  Court  to  the  contrary.      In  Forbes 
V.  Sheppard,  98  N.  C,  111,  this  Court  says,  on  page  115,  93 
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IN".  C,  page  819:  "The  exoneration  of  the  surety  is  the 
same  when  the  contract  of  forbearance  is  usurious  in  terms, 
and  especially  when  the  consideration  has  been  paid;*'  cit- 
ing Scott  V.  Harris,  76  N.  C,  205 ;  Bank  v.  Ltneberger,  83 
X.  C,  454,  modified  in  Carter  v.  Duncan,  84  N.  C,  679; 
Brandt,  Sur.,  sec  304;  Baylies,  Sur.,  261.  In  Hollings" 
worth  V.  Tomlinson,  108  N.  C,  245,  this  Court  says:  "So 
it  is  now  well  settled  that  'the  exoneration  of  the  surety  is 
the  same  when  the  contract  of  forbearance  is  usurious  in 
terms,  and  especially  when  the  consideration  has  been  paid.*  " 
As  far  as  the  surety  is  concerned,  his  exoneration  by  the 
creditor's  contract  of  forbearance  with  the  principal  has  the 
same  effect  as  if  the  debt  had  been  paid ;  that  is,  the  debt  is 
canceled  as  to  him.  As  the  wife's  land  under  mortgage  for 
her  husband's  debt  stands  simply  in  the  relation  of  surety,  as 
to  it  the  debt  is  extinguished.  There  is  a  clear  distinction 
between  the  extinguishment  of  the  debt  and  the  bar  to  its 
collection  raised  by  the  statute  of  limitations.  We  are, 
therefore,  brought  to  the  question,  whether  the  extinguish- 
ment of  the  debt  destroys  the  mortgagee's  power  of  sale. 
AVe  think  it  does.  The  mortgage  is  not  the  debt  itself,  but 
merely  incidental  thereto.  It  is  intended  merely  to  secure 
the  payment  of  the  debt,  and  when  the  debt  is  paid  its  object 
is  fulfillled.  It  is  true  the  legal  title  passes  to  the  mortgagee, 
l)ut  only  for  the  purposes  of  the  mortgage  as  expressed  upon 
its  face.  If  the  debt  is  paid  before  maturity,  the  title  re- 
vcjsts  by  the  very  terms  of  the  mortgage,  which  thereupon  be- 
comes null  and  void.  After  default  the  debtor  still  retains 
his  equity  of  redemption,  and  upon  payment  of  the  debt  be- 
fore foreclosure  is  entitled  to  a  reconveyance  of  the  l^al 
title.  If  the  mortgagee  still  retains  the  title,  he  holds  it  as 
a  naked  trustee  for  the  mortgagor.  Even  while  the  mort- 
gage is  in  full  force  and  effect,  the  mortgagee  with  power  of 
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sale  holds  the  land  as  trustee  for  the  mortgagor  as  well  as  for 
himrolf.  Bobbitt  v.  Blackwell,  120  N.  C,  253,  and  cases 
therein  cited.  The  practice  of  inserting  powers  of  sale  in 
mortgagee  was  recognized  by  this  Court  with  great  reluc- 
tance, and  has  always  been  r^arded  with  extreme  jealousy, 
but  not  now  with  the  same  disfavor.  Komegay  v.  Spicer, 
76  N.  C,  95 ;  Whitehead  v.  Hellen,  Id.,  99 ;  Mosby  v.  Hodge, 
Id.,  387;  Shew  v.  Call,  119  N.  C,  450.  In  Capehart  v. 
Biggs,  77  N.  C,  261,  this  Court  says:  "In  our  case  the 
plaintiff  might  invalidate  a  sale  made  under  the  power  by 
proof  that  nothing  was  due  under  the  mortgages,  and  so  the 
power  was  defunct."  In  Hutaff  v.  Adrian,  112  N.  C,  260, 
this  Court  says:  "Upon  the  all^ations  in  the  complaint 
taken  as  true,  the  defendant's  bond  and  mortgage  are  alike 
barred  by  the  statute  of  limitations.  A  sale  under  such 
mortgage  would  carry  to  the  purchaser  no  title."  In  Jenh- 
ins  V.  Daniel,  125  N.  C,  161,  this  Court  says,  on  page  168, 
125  N.  C,  page  240:  "The  extension  of  time  without  the 
consent  of  the  surety  dischai^es  the  surety,  or  the  security 
given  by  a  third  party;"  citing  Bank  v.  Sumner,  119  N.  C, 
691 ;  Sutton  v.  Walters,  118  N.  C,  495.  "This  presents  the 
question  whether  the  mortgage  of  February,  1890,  extended 
the  time  of  payment  of  the  note.  *  *  *  If  it  does,  it 
was  a  discharge  of  the  lien  of  the  mortgage  of  the  wife  on 
her  land.  The  mortgagee  would  have  no  right  to  sell  under 
the  same,  and  the  defendant  Speight  would  acquire  no  title 
by  reason  of  said  sale  and  her  purchase."  In  the  case  at 
bar,  as  the  lien  upon  the  land  had  been  discharged,  the  de- 
fendant's vendor  purchasing  at  the  mortgagee's  sale  acquired 
no  title  whatever,  either  legal  or  equitable,  and  hence  could 
convey  none  to  her.  It  matters  not  to  her  where  the  legal 
title  may  now  be,  since  it  is  not  in  her.  Whether  it  reverted 
to  the  plaintiffs  or  remained  in  the  mortgage  as  their  naked 
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tnisteo  does  not  affect  the  merits  of  this  action.  We  are  not 
inadvertent  to  certain  authorities,  which  hold  that  a  pur- 
chaser in  good  faith  has  a  right  to  presume  that  an  uncan- 
celed mortgage  ia  still  in  full  force.  This  doctrine,  whether 
right  or  wrong,  has  no  application  here.  However,  it  may 
be  presented,  it  finally  rests  upon  the  doctrine  of  e&toppel. 
Are  infant  children  estopped  by  a  mere  failure  to  assert  their 
rights,  of  which  they  have  no  knowledge?  We  think  not. 
They  would  not  be  affected  even  with  actual  notice,  except, 
perhaps,  in  some  rare  instances,  where  their  conduct  would 
amount  to  actual  fraud. 

It  is  suggested  that  this  is  a  case  of  conflicting  equitiej^* 
which  should  be  resolved  in  favor  of  the  defendant  in  pos- 
session ;  but  we  see  no  conflicting  equities.  Whatever  may 
be  the  e(]ui table  rights  of  the  defendant,  they  do  not  con- 
flict with  those  of  the  plaintiffs,  because  she  has  no  equities 
against  the  plaintiffs.  None  of  her  money  went  to  them, 
nor  did  it  go  to  pay  their  debt,  or  exonerate  their  property. 
They  never  owed  the  debt,  and  their  land  had  been  exon- 
erated by  operation  of  law  Ix^fore  it  was  bought  by  the  de- 
fendant, or  even  sold  by  the  mortgagee.  Tf  she  has  any  equi- 
ties, by  subrogation,  or  otherwise — and  that  question  is  not 
before  us — it  seems  to  us  that  thev  must  be  against  either 
the  father,  whose  debt  she  pai<l,  or  those  who  received  her 
money.  What  legal  rights  she  may  have  against  her  vendor 
we  have  no  means  of  knowing.  This  may  seem  a  hard  rule, 
and  we  franklv  admit  that  we  have  carried  it  as  far  as  we 

a. 

care  to  go ;  but  so  far  we  must  go  in  deference  to  the  settled 
decisions  of  this  Court,  and  in  justice  to  the  trusting  wife  and 
helpless  children.  Perceiving  no  error  in  our  former  judg- 
ment, the  petition  to  re-hear  is  dismissed. 

We  do  not  think  that  a  motion  for  a  new  trial  for  newly- 
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diaoovered  evidence,  is  properly  before  ufi  on  a  petition  to 
rebear,  even  if  due  diligence  had  been  shown. 
Petition  dismissed. 


COOPER  V.  SECURITY  CO. 
(November  27.  1900.) 

1.  Corporations — Actions  Against  Shareholders  for  Unpaid 
Subscriptions — Parties. 

A  creditor  who  has  exhausted  his  remedy  against  a  corporation 
may  sue  a  stockholder  to  the  amount  of  his  unpaid  subscrip- 
tion without  mailing  other  stockholders  parties. 


2.  Corporations — Limitation     of     Actions — Stockholders — 
Subscriptions. 

The  statute  of  limitation  does  not  run  as  against  subBcriptlons 
to  stock  payable  as  called  for. 

Civil  Action  by  W.  B.  Cooper,  trading  as  W.  B.  Coojht 
&  Co.,  in  behalf  of  himself  and  all  other  creditors  of  The 
Adel  Security  Company,  against  The  Adel  Security  Com- 
pany, Wm.  McQueen  and  A.  T.  McKellar,  heard  by  Jmhje 
E.  W.  Timbrrlake  and  a  jury,  at  October  Term,  1899,  of 
Robeson  Superior  Court.  From  judgment  for  plaintiffs, 
defendant  A.  T.  McKellar  appealed. 

McLean  &  McLean,  and  /.  H,  Gore,  Jr,,  for  plaintiffs. 
McNeill  <&  Bryan,  for  defendants. 

Faibcloth,  C.  J.  For  the  purpose  of  this  opinion,  the 
facts  are:  (1)  That  prior  to  April,  1893,  the  defendant, 
The  Adel  Security  Company,  was  a  duly-organized  corpora- 
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tion,  and  in  1893,  became  indebted  to  the  plaintiff  in  the 
sum  of  $433.03,  which  was  subsequently  reduced  to  a  judg- 
ment against  said  company;  and  said  company  became  "^in- 
solvent and  quit  business  in  July,  1893,  and  the  plaintiff 
has  been  unable  to  have  his  judgment  satisfied  out  of  any 
property  of  said  corporation.  (2)  That  the  defendant  A. 
T.  McKellar  is  one  of  the  stockholders  in  said  company,  and 
$1,050  of  his  subscription  stock  has  not  been  paid  into  the 
company.  (3)  That  the  plaintiff's  debt  is  not  barred  by 
the  statute  of  limitations.  (4)  William  McQueen  was  also 
an  impaid  stockholder,  and  was  made  a  party  defendant,  but 
at  and  before  the  trial  a  nonsuit  was  entered  as  to  him.  (5) 
The  plaintiff  attached  the  unpaid  subscription  of  the  defend- 
ant, McKellar,  as  the  property  of  the  said  corporation,  as  a 
means  of  satisfying  his  judgment  against  said  corporation. 
At  the  trial  the  plaintiff  had  a  verdict,  and  judgment  against 
McKellar,  and  he  appealed. 

There  are  several  exceptions  and  prayers  for  instructions, 
but  none  of  them  raises  a  serious  question,  except  the  one 
that  we  will  now  consider.  The  defendant  McKellar's  con- 
tention is  that  he  can  not  be  held  liable  until  all  the  creditors 
are  made  parties  and  their  claims  examined,  and  the  affairs 
of  the  corporation  wound  up  and  its  asests  applied  to  the 
debts.  He  also  contends  that  all  unpaid  stockholders  must 
be  made  parties  to  the  action,  and  the  pro  rata  share  of  each 
one's  liability  ascertained,  before  any  judgment  can  be  taken 
against  him  in  favor  of  any  single  creditor.  Our  examina- 
tion discovers  that  the  highest  authorities  fail  to  support 
his  contention,  and  that  they  sustain  the  theory  and  demand 
of  the  plaintiffs.  The  opinion  of  the  Court  in  Hatch  v, 
Dana,  101  U.  S.,  205,  contains  a  full  discussion  of  this  ques- 
tion, and  is  a  direct  decision  on  the  point  now  before  us.  The 
syllabus  of  the  decision,  which  is  supported  by  the  opinion,  is 
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in  theee  words :  "Creditors  of  an  incorporated  company  who 
have  exhausted  their  remedy  at  law  can,  in  order  to  obtain 
satisfaction  of  their  judgment,  proceed  in  equity  against  a 
st(7ckholder  to  enforce  his  liability  to  the  company  for  the 
amount  remaining  due  upon  his  subscription,  although  no 
account  is  taken  of  the  other  indebtedness  of  the  company, 
and  the  other  stockholders  are  not  made  parties,  although  by 
the  terms  of  their  subscriptions  the  stockholders  were  to  pay 
for  their  shares  ^as  called  for'  by  the  company,  and  the  latter 
had  not  called  for  more  than  thirty  per  cent  of  the  subscrip- 
tions/' The  reasoning  is  that  the  unpaid  stock  subscription 
is  a  fund  held  by  the  corporation  for  the  payment  of  its 
debts;  that  the  liability  of  a  subscriber  for  the  stock  is  sev- 
eral, and  not  joint — as  much  so  as  if  he  had  given  his  promis- 
sory note  for  the  amount  of  his  subscription;  that  at  law 
his  subscription  may  be  enforced  without  joinder  of  other 
subscribers ;  and  that  in  equity  his  liability  does  not  cease  to 
bo  several.  If  the  object  of  the  bill  was  to  wind  up  and  set- 
tle the  corporation  matters,  and  to  equalize  the  burdens  of 
stockholders,  it  seems  that  the  creditors  and  all  stockholders 
are  proper  and  necessary  parties,  in  order  to  avoid  a  multi- 
plicity of  actions.  But  in  our  case  the  creditor  is  seeking 
satisfaction  out  of  the  assets  of  the  company  to  which  the 
defendant  McKellar  is  a  debtor.  If  the  debt  or  stock  at- 
tached is  suflScient  to  pay  his  judgment,  he  need  not  look  any 
further.  He  is  not  bound  to  settle  up  all  the  aif airs  of  the 
corporation,  and  to  adjust  the  equities  between  all  the  stock- 
holders, corporators,  or  debtors.  If  a  stockholder  is  made  to 
pay  a  creditor,  in  this  way,  more  than  his  share,  he  would 
have  his  remedy  against  other  stockholders  for  contribution, 
in  the  same  way  that  one  of  several  sureties  on  a  promissory 
note  would  have  against  the  others.  It  is  true  that  the  lia- 
bility of  the  obligors  on  a  note  is  made  joint  and  several  by 
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statute,  but  the  right  to  contribution  among  sureties  is  quite 
independent  of  the  statute,  In  the  case  above  cited,  several 
other  authorities  are  referred  to,  equally  as  clear  and  decisive 
on  this  question.  The  defendant  company  is  the  agent  of 
the  defendant  stockholder.  We  will  refer  to  Hawkins  v, 
Glenn,  131  U.  8.,  319,  in  support  of  his  Honor's  view  on  the 
statute  of  limitations,  where  it  is  held  that  the  statute  does 
not  run,  as  against  subscriptions  to  stock  payable  as  called 
for,  and  the  principal  can  not  object,  and  say  that  his  agent 
failed  in  his  duty,  and  thereby  defeat  creditors.  We  see 
no  error. 
Affirmed. 


PINLAYSON  V.  KIRBY. 
(November  27,  1900.) 

1.  Appeal — Remand — New  Trial — Rights  of  New  Parties 

— Former  Judgment — Pleading, 

Where  Supreme  Court  remands  a  case  to  make  parties,  they  are 
entitled  to  plead  and  be  heard,  notwithstanding  the  plaintiffs 
are  thereby  given  a  new  trial. 

2.  Appeal — Remand — Jurisdiction  of  Supreme  Court — Con- 

tinuance of  Docket — Dismissal. 

Where  Supreme  Court  remands  a  case  and  it  is  inadvertently 
kept  on  its  docket,  any  subsequent  orders  in  Supreme  Court 
are  nullities. 

Motion  by  W.  H.  Finlayson  and  another  to  reinstate  the 
case  of  W.  H.  Finlayson,  et  al,,  against  G.  L.  Kirby,  et  al., 
reported  in  121  N.  C,  106.  The  motion  was  denied  and  the 
case  was  discontinued. 
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8.  W.  Isler,  H,  O.  Connor,  and  A.  C,  Davis,  for  plain- 
tiffs. 

W.  G,  Munroe,  and  Allen  &  Dortch,  for  defendants. 

FuBCHEs,  J.  This  case  was  before  this  Court  at  Fall 
Term,  1897,  when  the  Court,  without  disposing  of  the  ap- 
peal upon  its  merits,  for  reasons  stated  in  the  opinion  of 
the  Court  remanded  it — sent  it  back  to  the  Superior  Court 
of  Wayne  County — in  order  that  proper  and  necessary  par- 
ties might  be  made.  121  N.  C,  106.  That  should  have  been, 
and  was,  in  fact,  the  end  of  that  appeal  in  this  Court.  But, 
by  inadvertence,  it  was  continued  upon  the  docket  of  this 
Court,  and,  at  Fall  Term,  1899,  an  ordar  was  directed  to 
issue  to  the  plaintiffs  to  make  parties  by  the  next  term  of 
this  Court,  or  the  case  would  be  dismissed.  At  Spring  Term, 
1900,  there  was  an  order  continuing  the  case,  under  former 
order,  until  the  present  term.  And  at  this  term,  on  motion 
of  defendants,  the  Court  ordered  that  the  case  be  dismissed, 
and,  on  notice  to  defendants,  the  case  is  again  called  to  the 
attention  of  the  Court  by  a  motion  of  plaintiffs  to  reinstate 
the  case  upon  the  docket  of  this  Court. 

Upon  considering  this  last  motion,  the  Court  is  of  the 
opinion  that  the  case  is  not  in  this  Court,  and  has  not  b^en 
since  the  order  at  Fall  Term,  1897,  remanding  the  case  to 
the  Superior  Court  of  Wayne  County,  and  that  the  orders 
at  Fall  Terms,  1899,  at  Spring  Term,  1900,  and  at  the 
present  term  are  nullities,  for  the  reason  that  the  case  is  not 
here,  and  the  Court  had  no  jurisdiction  to  make  any  order 
in  the  case;  that,  the  case  being  in  the  Superior  Court  of 
Wayne  County,  it  is  the  duty  of  that  Court  to  proceed  with 
the  cause,  as  direct-ed  by  the  order  of  this  Court  at  Fall  Term, 
1897.  As  the  order  of  this  Court  only  remands  the  case  to 
make  parties,  without  saying  more,  there  seems  to  be  some 
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uncertainty  as  to  what  rights  the  new  parties  have  when  they 
are  made  parties.  They  contend  that  they  have  the  right 
to  be  heard — to  plead,  and  set  forth  the  ground  of  their  con- 
tention, and  to  have  the  issues  arising  upon  such  pleadings 
tried  in  the  ordinary  way  by  the  Court  and  jury;  while  the 
defendant,  Kirby,  contends  that  they  are  bound  by  what  has 
been  done — the  verdict  and  judgment,  already  had  on  the 
former  trial;  that  to  hold  otherwise  would  be,  in  effect,  to 
give  the  plaintiffs  a  new  trial.  This  may  be  so,  but  it  seems 
to  be  the  necessary  result  of  the  order  of  this  Court.  It  would 
be  most  unjust  to  these  new  parties  to  order  them  to  be 
brought  into  Court,  and  not  allow  them  to  plead  and  defend 
their  rights.  When  they  are  brought  into  Court,  they  must 
come  as  freemen,  with  the  rights  of  freemen,  and  not  wear- 
ing shackles.  They  must  have  the  right  to  plead  and  to  be 
heard  before  the  Court  and  jury.  This  case  will  be  discon- 
tinued as  a  case  on  the  docket  of  this  Court;  and  it  is  so 
ordered. 

Discontinued. 
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WRIGHT   V.    SOUTHERN   RAILROAD    CO.- 
(November  27.  1900.) 

1.  Railroad fi — Brakes  and  Couplers — Questions  for  Jury. 

Whether  a  train  was  provided  with  proper  appllancee  bo  as  to 
prevent  a  derailment,  is  a  question  for  the  Jury. 

'2.  Railroads — Defective  Machinery — Questions  for  Jury — 
Directing  Verdict, 

Whether  there  was  defective  machinery  on  a  derailed  freight 
train,  was  a  question  for  the  Jury,  and  the  Court  should  not 
have  directed  a  verdict  for  defendant  <m  the  evidence  of  the 
conductor. 

3.  Negligence — Railroads — Personal     Injury — Burden     of 

Proof. 

A  derailment  of  a  train  raises  a  presumption  of  negligence  on 
part  of  railroad  company. 

4.  Verdict — Directing  Verdict — Questions  for  Jury. 

The  Court  condemns  the  growing  tendency  to  take  causes  from 
the  Jury,  where  disputed  issues  of  fact  are  to  be  passed 
upon. 

6.  Railroads — Appliances — Questions  for  Jury. 

It  is  for  the  Jury  to  say  from  their  own  common  sense  and 
knowledge  acquired  by  experience,  whether  a  train  could 
have  been  stopped  in  time  to  prevent  the  disaster. 

PAiftcLOTH,  C.  J.,  and  Furohes,  J.,  dissenting. 

Civil  Action  by  E.  Lee  Wright,  Adm'r  of  Wilson.  Wil- 
liams, against  the  Southern  Railroad  Company,  heard  by 
Judge  E.  W.  Timberlahe  and  a  jury,  at  February  Term, 
1900,  of  Rowan  Superior  Court.  From  judgment  for  de- 
fendant, the  plaintiif  appealed. 

127 15 
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Lee  S.  Ovei'7nan,  R,  Lee  Wright,  and  A,  C.   Avery,  for 
plaiutiff. 

A.  H.  Price,  for  defendant. 

Clark,  J.  The  plaintiflF's  intestate  was  killed  in  a  rail- 
road wreck.  Sixty  feet  west  of  a  cutting,  at  a  curve,  wheel 
prints  on  the  cross-ties  showed  that  a  derailment  had  b^un. 
Three  hundred  feet  further  on,  according  to  one  witness,  and 
seven  hundred  to  one  thousand  feet,  according  to  another, 
the  cars  rolled  down  a  high  embankment,  and  the  intestate, 
who  was  in  the  car  next  to  the  tender,  was  so  injured  that  he 
died.  The  freight  train,  on  which  he  was  the  sole  brake- 
man,  was  running  18  miles  an  hour,  and  down  grade.  There 
were  nine  cars,  besides  caboose,  engine,  and  tender.  Eight 
cars  rolled  down  the  embankment  and  became  kindling  wood. 
Four  cars  had  air-brakes  and  Janney  couplers;  the  others 
were  old  style.  The  engine  had  air-brakes.  The  conductor 
of  the  train,  who  was  summoned  for  the  plaintiff,  expressed 
the  opinion  that  there  was  a  sufficient  number  of  air-brakee 
to  control  the  train.  The  plaintiff  asked  the  Court  to  charge: 
^^The  jury  are  the  judges  as  to  the  distance  within  which  the 
train  might  have  been  stopped,  with  such  appliances  as  the 
law  requires  a  railroad  company  to  furnish,  and  it  is  the 
province  of  the  jury  to  say  in  this  case  whether,  if  the  de- 
fendant's train  had  been  furnished  with  air-brakes  and  im- 
proved couplers,  the  train  might  have  been  stopped  in  time  to 
]>revent  the  derailment.  Lloyd  v.  Railroad  Co.,  118  N.  C, 
1012,  1013."  This  the  Court  refused  to  give,  but  charged 
the  jury :  ^*  All  the  evidence  tending  to  show  that  the  engine 
and  four  cars  had  air-brakes  and  Janney  couplers,  and  that 
this  number  was  sufficient  to  control  a  train  of  that  size,  you 
will  not  find  defendant  guilty  of  negligence  in  the  second 
particular  (i.  e.,  failure  to  have  air  brakes)."     This  was 
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directing  a  verdict,  and  was  error.  It  is  true  the  plaintiff 
had  gone  "into  the  enemy's  camp,"  and  gotten  a  witness  who 
testified  to  his  opinion  that  the  brakes  on  the  engine  and 
four  cars  were  "sufficient  to  control"  a  train  consisting  of 
nine  cars  and  a  caboose,  besides  engine  and  tender;  but,  on 
the  other  hand,  there  should  have  been  left  to  the  jury  the 
fact  that  it  did  not  control  the  train,  and  that  after  the 
first  truck  left  the  track  at  the  curve  the  train  ran  300  to 
1 ,000  feet  before  the  eight  cars  rolled  down  the  embankment. 
If  the  opinion  of  one  witness,  that  having  proper  appliances 
on  four  cars  out  of  nine  was  sufficient,  governs,  then  the 
function  of  the  Court,  in  holding  that  all  cars  must  be  so 
equipped,  is  evaded  and  set  aside  by  the  judgment  of  a  rail- 
road employe,  and  it  is  not  for  the  railroad,  and  neither  for 
this  Court,  nor  the  jury,  to  decide  what  appliances  are  neces- 
sary. Besides, the  jury  were  deprived,  by  the  Court's  directing 
a  verdict,  of  passing  upon  the  question  of  fact  whether  these 
appliances  were  sufficient,  when  the  accident  itself  showed 
that  the  train  had  not  been  under  control.  When  this  case 
was  here  (122  J^.  C,  at  page  959)  the  Court  said:  "If  the 
defendant,  by  having  proper  appliances  (air-brakes),  could 
Lave  avoided  the  injury,  it  is  liable."  Moreover,  the  jury 
had  a  right,  as  asked  in  the  prayer,  to  exercise  their  own 
common  sense,  and  to  use  the  knowledge  acquired  by  their 
ol»8tr\'ation  and  experience  in  every-day  life,  whether  the 
train  could  have  been  stopped  in  time  to  prevent  the  disaster. 
Dronb  V,  Railroad  Co.,  107  X.  C,  693,  reiterated  in  Lloyd  r. 
liailroad  Co,,  118  N.  C,  1013.  The  improved  coupler  not. 
niorely  prevents  injuries  in  coupling  cars,  but,  as  stated  in 
the  Official  Report  of  the  Interstate  Commerce  Commission, 
quoted  in  Troxler  v.  Railroad  Co,,  124  N".  C,  at  page  194,  it 
makes  the  train  solid,  and,  by  doing  away  with  the  "slack" 
incident  to  the  antiquated  pin  and  link  system,  placos  tUe 
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tiain  more  completely  and  quickly  under  the  control  of  the 
engineer.  This  is  a  matter  of  common  knowledge  and  com- 
nicn  observation,  bii^.  by  the  Judge  directing  the  verdict,  the 
jury  were  deprived  c  f  considering  it. 

The  conductor  testified  that  he  inspected  the  train  by 
merely  walking  rouml  and  looking  imder  each  '^ar.  Upon 
that  testimony  the  Court  directed  the  jury  to  find  that  there 
was  po  defective  inaohinerv,  when  it  should  havc  been  left 
to  the  jury,  under  all  the  circumstances  surrounding  the  de- 
railment, to  say  what  caused  the  disaster.  They  might  have 
been  convinced,  notwithstanding  such  superficial  examina- 
tion, that  there  was  some  defect  in  the  machinery  which 
cause<l  the  truck  to  jump  the  track,  or  prevented  the  train 
thereafter  from  being  stoppe<:l  before,  several  hundred  feet 
further  on,  it  rolled  down  the  embankment. 

Further,  if  the  train  "could  have  been  controlled"  by  the 
air-brakes  on  four  cars  and  the  engine,  and,  in  fact,  it  waa 
not  so  controlled,  but  rolled  300  to  1,000  feet  after  the  first 
truck  jumped  the  track,  without  being  stopped  (and  no  evi- 
dence of  an  attempt  even  to  stop  the  train  was  shown),  the 
jury  might  well  have  found  either  that  the  machinery  was 
defective,  or  the  train  undermanned,  so  that  the  engineer 
did  not  get  prompt  notice.  But  the  Judge  deprived  the  jury 
of  considering  the  defectiveness  of  the  machinery,  or  insuf- 
ficiency of  appliances,  or  the  undermanning  of  the  train  by 
restricting  the  jury  to  the  sole  question  whether  the  killing 
of  the  intestate  was  caused  by  rotten  cross-ties ;  vet  there  was 
uncontradicted  uvidence  that  the  train  *Tiad  only  one  brake- 
man  that  day;  usually  had  two,  and  a  flagman."  The  Court 
has  heretofore  had  occasion  to  condemn  the  growing  tendency 
to  take  causes  from  the  jury,  or  limit  their  sphere,  in  damage 
cases.  The  right  of  trial  by  jury  is  guaranteed  by  the 
Constitution,  and  on  all  disputed  issues  of  fact  the  courts 
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can  not  be  too  careful  to  refrain  from  invading  the  province 
of  the  constitutional  "triors  of  the  fact«." 

And,  finally,  the  first  prayer  for  instruction  should  have 
been  given.  While  the  mere  fact  that  one  has  been  injured 
while  in  a  public  conveyance  does  not  raise  a  presumption 
of  negligence  in  the  carrier,  it  is  otherwise  when  the  injury 
results  from  something  over  which  the  carrier  has  control. 
1  Shear,  and  R.  Neg.  (5th  Ed.)  sec.  69.  Accordingly,  when 
there  is  a  collision,  or  a  derailment,  and  in  similar  cases, 
there  is  a  presumption  of  negligence.  2  Shear,  and  R.  N^., 
sec.  516,  and  numerous  cases  cited.  Of  course,  this  pre- 
sumption extends  to  the  occurrence,  regardless  of  the  party 
injured.  The  Court  has  held  in  Kinney  v.  Railroad  Co., 
122  N.  C,  at  page  964,  where  the  plaintiff  was  an  engineer 
injured  in  a  collision :  "If  the  doctrine  of  res  ipsa  loquitur 
ever  applies,  it  should  certainly  do  so  in  such  a  case."  In  a 
still  later  case  (Marcom  v.  Railroad  Co.,  126  N.  C,  200), 
also  by  a  unanimous  court,  it  is  held:  "Where  the  derail- 
ment  of  the  engine  resulted  in  the  death  of  the  intestate,  a 
fireman  in  the  employ  of  the  defendant  company,  a  prima 
facie  case  of  negligence  is  to  be  inferred,  and  the  burden  is 
thrown  upon  the  defendant  to  disprove  negligence  on  its 
part."  It  is  true  that  a  common  carrier  is  not  an  insurer  of 
the  safety  of  an  employe,  neither  does  it  insure  the  safety 
of  a  passenger;  but  when  there  is  a  collision,  or  a  derail- 
ment, and  in  like  cases,  the  presumption  of  negligence  arises. 
It  is  a  rule  of  evidence,  which,  in  no  wise,  springs  out  of 
the  contract  for  carriage,  but  which  arises  from  the  fact  that 
such  things  do  not  ordinarily  happen  unless  there  is  n^li- 
genoe  on  the  part  of  the  carrier,  and  therefore  it  arises 
equally,  whether  the  injured  party  is  a  passenger,  or  an  em- 
ploye. The  negligence  of  a  fellow-servant  is  a  defense  in 
cases  where  the  injury  occurred  prior  to  the  "Fellow  Servant 
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Act"  (chapter  56,  Priv.  Laws  1897).     But  the  rule  of  evi- 
dence— the  presumption  of  negligence  arising  from  a  disaster 
of  this  nature — applies  none  the  lesg  in  snoh  oases. 
Error. 

Faircloth,  C.  J.,  and  Furches,  J.,  dissent. 


REIGER  V.  WORTH. 
(November  27.  1900.) 

Sales — Warranty — Measure  of  Damages. 

The  measure  of  damages  for  sale  of  seed  rice,  which  failed  to 
grow  as  guaranteed,  is  the  amount  paid  for  the  seed,  the 
preparation  of  the  soil,  the  planting  of  the  seed,  and  a 
reasonable  rent  for  the  land,  less  the  amount  for  which 
the  land  could  have  been  rented  for  some  other  crop. 

Civil.  Action  by  A.  W.  Reiger  against  the  Worth  Cora- 
j>ai y,  heard  by  Judge  E.  W.  Tinherlalce  and  a  jury,  at  Fall 
Term,  1899,  of  Brunswick  Superior  Court.  From  judg- 
ment for  plaintiff,  the  defendant  appealed. 

E.  K.  Bryan,  for  plaintiff. 
Franklin  McNeill,  for  defendant. 

Montgomery,  J.  This  action  was  brought  by  the  plain- 
tiff to  recover  damages  of  defendant  on  account  of  a  breach 
of  warranty,  the  form  of  the  action  being  that  formerly 
known  as  "case."  The  plaintiff  bought  of  the  defendant  a 
quantity  of  rice,  which  he  allied  the  defendant  represented 
to  be  good  seed  rice,  but  which  was  in  fact  not  good  seed 
rice,  and  which  failed  to  sprout  after  having  been  planted. 
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although  the  land  was  well  prepared.  The  plaintiff  further 
alleged  that  it  was  too  late,  after  he  discovered  that  the  rice 
was  worthless  for  seed,  and  had  failed  to  germinate,  to  plant 
for  another  crop.  The  jury  found  these  allegations  of  fact 
to  be  true.  The  plaintiff  demanded  judgment  for  the  amount 
paid  for  the  rice,  for  the  amount  he  expended  in  preparing 
the  land  and  in  planting  the  rice,  and  for  the  amount  of 
profit  \^hich  would  have  been  made  by  the  plaintiff  upon 
the  anticipated  crop  had  the  rice  sprouted.  The  following 
issues  were  submitted  to  the  jury:  (1)  Was  the  rice  sold 
by  the  defendant  to  the  plaintiff  warranted  to  be  good  seed 
rice?  2)  If  so,  was  it  such  as  it  was  warranted  to  be?  (3) 
If  not,  what  damage  has  plaintiff  sustained?  The  third 
issue  was  sub-divided  into  (1)  actual  damages,  (2)  the  loss 
of  crop.  The  third  issue  was  sub-divided,  as  is  stated  in  the 
case  on  appeal,  to  make  a  new  trial  unnecessary  in  case  the 
Supreme  Court  should  hold  damages  of  crop  were  too  remote 
and  speculative.  The  jury  responded  to  the  first  issue, 
"Yes;"  to  the  second,  "No,"  and  to  the  third  (sub-division 
1),  "$284,"  and  to  the  second  sub-division,  "$400,"  and  judg- 
ment was  rendered  against  the  defendant  for  both  amounts. 
The  appeal  of  the  defendant  is  from  so  much  of  the  judg- 
ment as  is  contained  in  the  amount  which  the  jury  found 
in  response  to  the  second  sub-division  of  the  third  issue — for 
the  loss  of  the  crop. 

The  appeal,  however,  brings  with  it  the  question  of  the 
correctness  of  the  submitting  by  his  Honor  of  the  second 
sub-division  of  the  third  issue ;  of  his  receiving  the  testimony 
of  witnesses  as  to  the  price  of  rice  in  the  fall  of  the  year 
1898,  the  time  when  the  anticipated  crop  would  have  ma- 
tured ;  and  as  to  the  average  yield  of  rice  on  such  land  as  the 
plaintiff's  and  as  the  plaintiff  had  prepared ;  and  of  his  in- 
struction to  the  jury  on  the  second  sub-division  of  the  third 
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issue.  That  instruction  was,  after  calling  attention  to  the 
evidence  and  contentions  of  the  parties,  "that  they  would 
allow  the  plaintiif  such  a  sum  as  they  would  find  from  the 
evidence  his  net  profit  on  the  crop  would  have  been  if  there 
had  been  no  breach  of  the  warranty.  This  is  the  sum  left 
after  deducting  expenses  of  preparing  for  and  working  said 
crop,  housing  and  marketing  the  same."  The  matter  in- 
volved in  his  Honor's  instruction  to  the  jury  is  the  one  to 
which  all  of  the  defendant's  other  exceptions  point,  and  the 
discussion  of  the  charge  is,  therefore,  the  discussion  of  them 
all.  The  question  for  consideration  and  decision,  then,  is; 
Can  one  who  sells  a  farm  product  to  a  purchaser,  the  pur- 
chaser making  known  at  the  time  of  the  purchase  that  he 
wants  the  article  for  seed  with  which  to  plant  a  crop,  and 
who  guarantees  that  the  article  which  he  sells  is  good  for 
the  purposes  of  seeding,  be  made  liable  in  damages  in  case 
of  the  entire  worthlessness  of  the  article  for  seed  purposes, 
discovered  after  the  land  has  been  prepared  and  the  seed 
sown,  and  too  late  to  plant  another  crop,  for  such  an  amount 
as  a  jury  might  find  upon  the  testimony  of  witnesses  to  be 
the  value  of  the  crop  which  might  have  been  gathered  if  the 
seed  had  been  good,  and  a  fair  crop  raised  ?  Compensation 
is  to  be  made  to  the  one  who  sustains  an  injury  in  his  person, 
in  his  property,  or  in  his  reputation.  This  is  a  general  prin- 
ciple underlying  the  law  of  damages.  And  there  is  another 
general  rule  to  the  effect  that  the  remote  consequences  of  an 
act,  or  conjectural  consequences,  do  not  make  a  person  liable 
in  damages.  Damages  can  be  recovered  against  one  only 
for  the  consequences  of  his  act  when  those  consequences  are 
proximate,  or  natural.  Great  difficulty  had  been  found  in 
all  the  courts  in  the  proper  application  of  these  general 
rules  to  the  peculiar  facts  of  particular  cases,  and  many  of 
the  reported  cases  are  in  hopeless  conflict.     The  correctneat 
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of  his  Honor's  instruction  is  supported  by  two  English  cases. 
Page  v.  Pavey,  34  Eng.  Com.  Law,  628,  and  Randall  v. 
Paper,  96  Eng.  Com.  Law,  84.  In  the  first-named  case  there 
was  a  breach  of  warranty  in  the  sale  of  wheat  sold  for  seed. 
The  wheat  did  not  grow  as  it  was  warranted  to  do,  and  was 
•of  no  value.  The  plaintiff,  in  his  action  for  damages,  was  al- 
lowed to  give  in  evidence  of  what  the  value  of  the  crop  might 
have  been  if  it  had  grown,  witt  the  view  to  make  out  his 
-damages.  In  the  other  case — Randall  v.  Paper — the  plain- 
tiff had  bought  from  the  defendant,  with  warranty,  a  quan- 
tity of  seed  barley,  represented  to  be  Chevalier  seed  barley, 
and  then  resold  it  to  another,  who  sowed  it  for  Chevalier 
seed  barley;  and  the  same,  not  being  Chevalier  seed  barley, 
produced  much  less  and  inferior  crops  of  an  inferior  quality 
of  barley  than  if  the  seed  had  been  Chevalier  seed  barley. 
The  plaintiff  obligated  himself  to  compensate  his  vendee  to  the 
extent  of  the  difference  between  the  value  of  the  crop  raised 
and  the  estimated  value  of  what  the  crop  of  barley  would 
have  been  worth  if  the  seed  had  been  as  they  had  been  repre- 
sented to  be,  and  then  brought  his  action  against  the  defend- 
ant for  the  amount  he  had  paid  his  vendee.  A  verdict  was 
had,  with  leave  to  the  defendant  to  move  to  reduce  it  to  the 
difference  in  the  price  between  Chevalier  seed  barley  and  the 
seed  barley  which  was  delivered.  The  rule  was  refused. 
Lord  Campbell  said :  '*I  am  clearly  of  the  opinion  that  in 
case  the  plaintiffs  had  paid  the  damages  sustained  by  their 
vendees,  compelled  to  do  so  for  breach  of  a  warranty  similar 
to  that  given  by  the  defendant  to  the  plaintiffs,  they  would 
have  been  entitled  to  recover  such  damages  as  special  dam- 
ages in  this  action.  It  was  a  probable,  a  natural,  even  a 
necessary  consequence  of  this  seed  not  being  Chevalier  seed 
barley  that  it  did  not  produce  the  expected  quantity  of  grain. 
That  is  a  consequence  not  depending  upon  the  quality  of  the 
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soil,  but  one  necessarily  resulting  from  the  contract  as  to  the 
quality  of  the  seed  not  being  performed."  Erie,  J.,  said: 
'*The  question  is,  what  amount  of  damages  is  to  be  given  for 
the  breach  of  this  warranty  ?  The  warranty  is  that  the  bar- 
ley sold  shall  be  Chevalier  barley.  The  natural  consequence 
of  the  breach  of  such  a  warranty  is  that,  the  barley  which  has 
bei'n  delivered  having  been  sown,  and  not  being  Chevalier 
braloy,  an  inferior  crop  has  been  produced.  This  damage 
naturally  results  from  the  breach  of  the  warranty,  and  the- 
ordinarv  measure  of  it  would  be  the  difference  in  value  be- 
t^vcen  the  inferior  crop  produced  and  that  which  would  have 
been  produced  from  Chevalier  barley."  In  the  case  of  Van 
Wytlt  V.  Allen,  69  N.  Y.,  61,  the  facts  were  that  the  defend- 
ants  sold  a  quantity  of  cabbage  seed  to  the  plaintiff,  repre- 
senting the  seed  to  be  "Van  Wycklan's  Flat  Dutch."  That 
seed  was  well  known  in  the  market,  and  had  a  good  reputa- 
tion. They  were  sown  by  the  plaintiff,  and  were  totally  un- 
productive of  cabbage.  It  was  held  in  that  case  that  the  law 
charged  the  defendant  with  a  warranty  that  the  seed  sold 
and  delivered  was  of  the  kind  represented,  and  the  plaintiff 
was  allowed  to  show  in  damages  the  fair  value  of  the  crop- 
that  could  have  been  raised  had  the  seed  been  as  represented, 
jilie  cases  in  North  Carolina  upon  this  subject  are  not  num- 
erous, and  the  facts  in  each  are  so  diverse  that  it  is  difficult 
to  f,Toup  any  two  imder  the  same  head,  and  they  do  not  seem 
to  be  entirely  harmonious.  Under  the  head  of  remote  dam- 
ai»e3,  as  distinguished  from  conjectural  or  uncertain  dam- 
ages, are  the  cases  of  Sledge  v.  Reid,  73  N.  C,  440,  and  Jack- 
son V.  Hall,  84  N.  C,  489.  In  the  first  of  these  cases  the 
plaintiff  sued  the  defendant,  who  was  sheriff  of  Halifax 
County,  for  wrongfully  taking  his  mule.  He  was  not  al- 
lowed to  recover  for  the  loss  of  a  part  of  his  crop  foUoMing 
I  ho  loss  of  the  mule.     It  was  held  that  such  damage  was  not 
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the  proximate  consequence  of  the  act  complained  of,  hut  was 
the  secondary  result,  and  therefore  too  remote.  The  Court 
said :  "The  loss  of  the  crop,  though  following  the  loss  of  tlie 
inule,  was  neither  a  necessary,  nor  natu!ral  consequjuce. 
The  plaintiff  might  buy,  or  hire  another,  and  finish  his  crop  •, 
HvA  because  he  preferred  to  throw  out  a  part  of  the  crop  he 
is  not  thereby  enabled  to  claim  damages  for  the  loss  as  an 
immediate  and  necessary  consequence  of  the  tort"  So  that 
point  in  these  cases  was  decided  against  the  plaintiffs  be- 
eause  the  damage  was  remote,  and  not  proximate.  It  was 
not  decided  against  them  because  the  damage  was  conjec- 
tural or  uncertain  in  the  measure  of  it.  In  the  case  of 
Roberts  v.  Cole,  82  N.  C,  292,  it  appears  from  the  case  that 
the  parties  to  the  action  agreed  to  build  and  keep  in  repair 
separate  parts  of  a  common  division  fence,  which  divided 
and  protected  their  respective  crops.  The  defendant  vio- 
lated his  agreement,  permitting  his  part  of  the  fence  to  be- 
come rotten,  whereupon  hogs  broke  into  the  plaintiff's  field, 
and  injured  his  crop.  In  the  trial  of  the  case  his  Honor 
told  the  jury  that,  if  the  fence  was  intended  by  the  parties 
to  guard  their  crops  from  the  depredations  of  stock,  the 
plaintiff  was  entitled  to  whatever  he  had  expended  in  the  re- 
newing of  the  fence,  and  to  have  damages  for  the  injury  to 
his  crops,  and  that  the  measure  of  his  damage  was  the  dif- 
ference between  what  the  crop  undisturbed  ordinarily  would 
be,  and  that  which  was  made,  diminished  by  the  breaking  in 
of  the  hogs.  The  Court  said:  "While  the  Court  below 
very  properly  declined  to  restrict  the  plaintiff's  claim  to  com- 
pensation for  defendant's  breach  of  contract,  as  requested, 
and  correctly  directed  the  jury  to  estimate  and  allow  for  the 
ravages  of  the  hogs,  the  rule  by  which  the  measure  of  his  in- 
jury was  to  be  ascertained  was  too  vague  and  uncertain  to 
act  upon.     The  value  of  the  crop  made  is  capable  of  definite 
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calculation,  but  what  it  would  have  made  if  it  had  not  been 
interfered  with — the  other  element  in  the  proposition — is 
and  must  be  purely  and  wholly  conjectural."  No  precedents 
are  referred  to  in  that  opinion  on  the  point  we  have  been 
discussing;  that  is,  upon  the  question  of  allowing  the  plain- 
tiffs in  actions  to  give  in  evidence  the  value  of  crops  that 
might  have  been  grown  and  reaped.  Boyle  v.  Reeder,  23 
N.  C,  607 ;  Foard  v.  Railroad  Co.,  53  N.  C,  235,  and  Mace 
V.  Ramsey,  74  N.  C,  11,  were  referred  to,  but  they  referred 
to  the  loss  of  the  profits  of  a  business,  or  adventure  other  than 
farming  or  planting.  But  in  the  case  of  Bridgers  v.  Dill, 
97  N.  C,  222,  the  plaintiff  was  allowed  to  show  that  the 
stock  of  the  defendant  were  allowed  to  depredate  on  his  grow- 
ing crop,  the  defendant  repeatedly  pulling  down  the  fencing 
as  the  plaintiff  would  put  it  up  again;  and  that,  as  a  conse- 
quence, his  crop  was  greatly  damaged.  He  said:  "They 
destroyed  all  but  six  bales  of  cotton.  The  damages  were 
about  twenty  bales — fifteen  anyhow — fifty  acres  where  I 
never  picked  out  a  pound ;  value,  $50  per  bale.  They  dam- 
aged me  75  barrels  of  com,  value  $4  per  barrel."  The 
Court,  in  its  instructions  as  to  the  damages,  told  the  jury 
that  they  should  not  consider  what  the  plaintiff  might  have 
raised  upon  the  land,  and  that  such  evidence  was  excluded. 
This  Court  said :  "The  exception  to  the  evidence  of  Bridgers 
objected  to  by  defendant  can  not  be  sustained.  The  trespass 
was  repeated  as  often  as  the  plaintiff  would  put  up  his  fence. 
It  was  a  continued  trespass,  and  the  case  is  unlike  that  of 
Roberts  v.  Cole,  82  N.  C,  292,  where  the  damages  were 
properly  limited  to  such  a  sum  as  would  repair  and  put  the 
fence  in  order,  and  cover  the  injury  done  to  the  crop  before 
the  plaintiff  knew  of  the  trespass."  It  is  difficult  to  dis- 
tinguish the  difference  as  to  the  legal  principle  involved  be- 
tween the  last-mentioned  case  and  the  case  of  Roberts  v.  Cole, 
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supra.  However  that  may  be,  we  have  concluded,  after  ma- 
ture reflection  and  a  careful  study  of  all  the  cases  to  which 
we  were  referred  in  the  argument,  and  which  we  have  found 
in  our  investigation,  that  the  principle  laid  down  in  Roberts 
V.  Cole  applies,  and  that  the  plaintiff  ought  not  to  have  been 
allowed  to  recover  the  amount  estimated  as  the  crop  of  rice 
which  might  have  been  produced  upon  the  land  if  the  rice 
had  been  good  seed  rice. 

The  plaintiff  did  not  appeal  from  the  judgment,  and,  ordi- 
narily, we  woiild  have  the  judgment  below  reformed,  striking 
out  the  amount  allowed  for  the  loss  of  the  crop,  and  allowing 
it  to  stand  for  the  amount  found  to  be  due  by  the  jury  under 
the  first  sub-division  of  the  third  issue  ;but, as  we  think,under 
all  the  circumstances  of  the  case,  the  plaintiff  is  probably  en- 
titled, under  a  correct  rule  of  estimating  the  damage  he  has 
sustained,  to  a  larger  recovery  than  for  the  amount  expended 
by  him  in  the  preparation  and  planting  of  the  land,  and  the 
value  of  the  rice,  we  think  it  but  just  to  him  to  declare  error 
in  the  instruction,  and  send  the  case  back,  that  it  may  be 
tried  anew.  We  think  the  true  rule  for  the  measure  of  the 
plaintiff's  damage  in  this  case  is  the  amount  which  he  paid 
the  defendant  for  the  rice,  the  amoimt  which  he  expended  in 
the  preparation  of  the  soil  for  the  crop  and  for  the  planting 
or  sowing  of  the  seed,  and  because  it  was  too  late  to  plant 
another  crop  of  rice  he  ought  also  to  recover  a  reasonable 
rent  for  the  land — the  47  acres — for  the  year  1S98,  subject 
to  be  reduced,  however,  by  such  amount  as  the  defendant 
may  be  able  to  show  that  the  plaintiff"  could  have  rented  the 
the  land  for,  after  it  was  too  late  to  plant  or  sow  rice,  to  be 
put  in  other  crops  than  rice.  The  costs  of  this  appeal  to  be 
taxed  against  the  plaintiff. 

Error. 
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WACHOVIA   NATIONAL   BANK   v.    IRBLANU. 

(November  27,  1900.) 

1.  Homestead — Married    Woman — Husband    and    Wife — 

Separate  Estate — Charge — Mortgage, 

A  married  woman  has  a  right  to  a  homestead  in  her  separate 
estate,  where  she.  with  the  written  consent  of  her  husband, 
charges  her  estate  for  the  payment  of  debts,  but  uses  no 
words  of  conveyancing  in  the  instrument  charging  the 
same. 

2.  Mortgages — Separate  Estate — Charge. 

The  paper-writing  set  forth  in  the  opinion  of  the  Court  does  not 
constitute  a  mortgage. 

Civil  Action,  by  the  Wachovia  National  Bank  of  Win- 
ston, N.  C,  againfft  H.  B.  Ireland  and  A.  S.  Ireland  his 
wife,  heard  by  Judge  E.  W.  TimherlaJce,  at  Fall  Term, 
1900,  of  Davie  Superior  Court.  From  an  order  overruling 
an  exception  to  the  allotment  of  a  homestead  to  A.  S.  Ire- 
land, the  plaintiff  appealed. 

Jones  &  Pattersmx,  for  plaintiflF. 
A.  H,  Eller,  for  defendants. 

MoNTOOMEBY,  J.  At  the  January  Term,  1898,  of  the 
Superior  Court  of  Forsyth  County,  the  plaintiff  recovered 
a  judgment  against  the  defendants  for  the  sum  of  $5,000^ 
with  interest  and  costs.  The  action  was  founded  on  certain 
promissory  notes  (renewals)  executed  by  the  defendants, 
H.  B.  Ireland  and  his  wife,  A.  S.  Ireland,  and  at  the  time 
of  the  execution  of  the  original  notes  the  defendants  executed 
a  paper-writing  which  was  intended  to  charge  and  bind  cei- 
tain  real  estate  of  the  feme  defendant,  mentioned  in  the 
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writing.  That  part  of  the  instrument  which  recites  the 
charging  of  the  separate  estate  of  the  feme  defendant  is  in 
the  following  words:  "And,  whereas,  the  said  H.  D.  Ire- 
land and  his  wife,  A.  S.  Ireland,  have  executed  and  delivered 
said  notes,  and  the  said  A.  S.  Ireland  has  indorsed  the  said 
notes,  with  good  faith,  and  with  full  intention  to  pay  the 
same  according  to  the  terms  thereof ;  and  whereas,  the  said 
H.  B.  Ireland  desires  to  give  his  written  consent  to  the  sign- 
ing and  indorsing  the  said  notes  by  his  said  wife,  A.  S. 
Ireland ;  and  whereas,  the  said  A.  S.  Ireland  desires  to  bind 
her  separate  estate  for  the  payment  of  her  aforesaid  obliga- 
tion, and  to  mention  specifically  the  separate  estate  so  bound 
and  charged  by  her :  Now,  therefore,  the  said  H.  B.  Ireland 
for  himself,  does  hereby  ratify  and  confirm  and  give  his 
written  consent  to  the  signing  and  execution  and  delivery 
and  indorsement  of  the  aforesaid  obligations,  and  any  and  all 
renewals  of  the  same,  by  his  said  wife,  A.  S.  Ireland,  and 
also  gives  his  written  consent  to  the  execution  of  this  paper- 
writing  by  his  said  wife,  A.  S.  Ireland,  and  the  said  A.  S. 
Ireland,  for  herself,  and  by  the  written  consent  of  her  hus- 
band, does  hereby  charge  and  specifically  bind  her  follow- 
ing separate  estate  for  the  payment  of  all  her  aforesaid  obli- 
gations, and  any  and  all  renewals  thereof."  The  judgment 
declared  the  instrument  above  referred  to,  to  be  a  charge  on 
the  separate  real  estate  of  the  feme  defendant,  bind- 
ing said  real  estate  to  the  payment  of  the  indebt- 
edness upon  which  the  judgment  was  rendered.  It 
was  further  adjudged  that  the  real  estate  was  sub- 
ject to  execution  after  the  property  of  H.  B.  Ireland,  the 
husband,  subject  to  execution,  should  be  first  exlinusriid. 
It  was  further  adjudged,  "the  plaintiff  consenting,  ths/:  the 
defendant  A.  S.  Ireland  is  entitled  to  her  homestead  in  the 
said  separate  estate,  as  the  same  may  be  properly  laid  off 
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and  allotted  to  her  under  an  execution  issued  on  the  judg- 
ment herein  rendered/'  An  appeal  was  taken  from  thia 
judgment  by  the  defendants.  At  the  February  Term,  189S, 
of  the  Supreme  Court  (122  N.  C,  571),  it  was  decided  tJiat 
the  instrument  above  referred  to  constituted  a  charge  upon 
the  real  estate  mentioned  therein;  but  error  was  found  in 
the  judgment  beoaue'o  it  embraced  a  certain  amount  which 
the  defendants  iii  iljolr  answer  had  alleged  to  be  usuiious, 
and  which  defen.^e  the  Court  below  refused  to  hear.  M 
the  February  Term,  1900,  of  the  Superior  Court,  $900  of 
the  indebtedness  was  abated,  "without  any  admission  that 
the  plea  of  usury  contained  in  the  answer  of  H.  B.  Ireland 
is  just  and  true,  and  then  judgment  was  rendered  for  the 
balance,  which  was  declared  to  be  a  charge  and  lien  on  the 
land  of  the  feme  defendant  by  virtue  of  the  deed  and  cove- 
riant  in  writing  mcrtioned  in  the  complaint,  and  that  the 
land  was  subjeci  rn  be  sold  under  execution  for  the  payment 
and  satisfaction  of  ihe  irdebtedness  upon  which  the  judg- 
ment was  rendered,  and  for  the  payment  of  the  costs  of  the 
action.  The  judgment  was  docketed  in  Davie  County, 
where  the  lands  are  situated,  and  execution  was  issued  from 
Forsyth  Superior  Court ;  the  execution  reciting  the  lien  and 
charge  upon  the  land.  The  sheriff,  finding  no  property  of 
the  defendant  H.  B.  Ireland,  subject  to  execution,  had  ap- 
praisers to  lav  off  to  the  defendant  A.  S.  Ireland  her  home- 
stead. The  plaintiff  then  filed  an  exception  to  the  allotment 
of  the  homestead,  alleging  that  she  was  not  entitled  to  it^ 
for  the  reason  that  the  paper-writing  referred  to  constituted 
a  lien  and  charge  in  favor  of  the  plaintiff  superior  to  the 
right  of  the  defendant's  claim  for  a  homestead.  At  the  Fall 
Term,  1900,  of  the  Superior  Court  of  Davie  County,  the  ex- 
ception filed  by  the  plaintiff  to  the  allotment  of  Mrs.  Ire- 
land's homestead,  was  overruled,  and  the  plaintiff  appealed.. 
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The  question  for  determination  is  this :  Does  the  paper- 
writing  transfer  the  title  to  the  land  described  in  the  com- 
plaint,  to  the  plaintiff  ?  If  it  does,  then  the  instrument  is  a 
security  by  way  of  mortgage,  and,  the  private  examination 
of  the  wife  having  been  taken,  and  the  instrument  registered, 
her  homestead  and  dower  rights  are  subordinated  to  the 
lien  created  by  the  paper-writing,  and  the  plaintiff's  excep- 
tion should  not  have  been  overruled.  But  in  vain  will  be 
the  search  for  any  words  of  conveyancing  in  the  instrument. 
"Charge"  and  "bind"  are  the  words  used.  They  mean  no 
more  in  the  writing  referred  to  than  they  would  have  meant 
in  a  simple  promissory  note  which  might  have  been  signed 
by  the  feme  defendant  for  the  purpose  of  charging  her  sep- 
arate estate.  The  statute  (sec.  1826  of  The  Code),  does 
not  use  the  word  "charge"  in  reference  to  a  married  woman's 
making  a  contract  to  affect  her  real  or  personal  estate,  but 
it  only  requires  her  promise  to  that  effect  to  be  made  with 
the  written  consent  of  her  husband.  The  word  "charge"  is 
one  used  in  judicial  construction,  and,  when  used  in  connec- 
tion with  a  married  woman's  property  and  her  attempt  to 
affect  it  by  contract,  simply  means  that  the  property  is  made 
liable  for  her  debts  under  execution,  as  if  she  were  a  feme 
sole.  It  does  not  mean,  where  she  has  contracted,  other- 
wise than  by  way  of  mortgage  or  deed  of  trust,  with  the  writ- 
ten consent  of  her  husband,  in  a  manner  to  affect  her  sepa- 
rate estate,  that  a  lien  which  prevents  the  free  transfer  of 
the  property  afterwards  and  before  judgment  is  created  on 
her  property.  She  could  still  convey  her  property,  or  any 
part  of  it,  by  deed,  her  husband  joining  with  her.  Th.-^ 
agre^nent  of  the  plaintiff  and  the  defendants,  contained  in 
the  paper-writing,  simply  enables  the  fem^  defendant  to 
make  a  contract  as  if  she  were  feme  sole,  and  thereby  to 
plaoe  her  property  on  the  footing  of  any  other  debtor,  and 
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make  it  liable  to  be  sold  under  execution  for  the  satisfaction 
of  the  debt.  It  follows,  therefore,  that  as  there  was  no  lien 
or  charge  upon  the  real  estate  in  the  nature  of  a  mortgage 
lien,  and  as  the  debt  is  a  simple  one,  enforceable  by  execution 
against  the  married  woman's  property,  simply  because  sec. 
1826  of  The  Code  has  been  complied  with,  and  her  sepa- 
rate estate  thereby  made  liable,  the  feme  defendant  was  en- 
titled to  her  homestead  in  her  real  estate  which  was  charged 
for  the  payment  of  the  debt.  In  Flaum  v.  Wallace,  103 
N.  ('.,  296,  where  a  debt  was  adjudged* to  be  a  charge  on 
the  separate  personal  estate  of  the  feme  defendant,  it  was 
decided  that  she  could  claim  the  same  exemption  from  execu- 
tion as  she  would  have  been  entitled  to  if  she  had  been  a 
feme  sole.  The  exemption  secured  to  resident  debtors  by 
the  Constitution  is  paramount  to  any  charge,  except  by  mort- 
gage or  deed  of  trust,  to  which  the  separate  estate  of  a  mar- 
ried woman  becomes  affected  by  reason  of  her  promise  to  pay 
a  debt  out  of  her  separate  estate  with  the  written  consent  of 
her  husband.  In  Bailey  t\  Barron,  112  N.  C,  5-1,  it  was 
held,  that  the  same  principle  would  apply  to  her  right  of 
homestead  in  her  real  estate,  *^mless  [as  the  Court  says] 
it  appears  from  the  complaint,  that  she  has,  by  a  proper 
deed,  debarred  herself  from  claiming  a  homestead  out  of  the 
lands  described,  or  a  judgment  has  been  entered  against  her 
which  estops  her  from  asserting  such  claim."  We  have  seen 
that  the  paper-writing  in  this  case  is  not  a  mortgage,  the 
title  to  the  real  estate  never  having  been  passed  to  the  plain- 
tiff.  The  judgment  first  alluded  to  herein,  allowed  her  the 
liomestead,  by  consent  of  the  plaintiff,  and  the  second  judg- 
ment (not  appealed  from),  properly  construed,  means  that 
.he  charge  and  ihe  lien  referred  to  therein,  must  be  under- 
.-rcod  to  be  a  charge  find  a  lien  subordinate  to  the  feme  de- 
fendant's* homestead  exemption,  and  that  the  sheriff,  before 
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levying  the  execution  on  the  fetne  defendant's  land,  should 
allot  to  her  her  homestead  exemption  therein.  In  the  case 
of  Bailey  v.  Ban^on,  supra,  the  feme  defendant  expressly 
charged  the  payment  of  her  note  upon  her  separate  estate, 
the  consideration  being  for  the  benefit  of  her  separate  estate ; 
and  her  husband  consented  in  writing  to  the  execution  of 
the  note,  and  for  her  to  "bind  her  separate  estate  for  the 
payment  of  the  same." 

There  was  no  error  in  his  Honor's  overruling  the  plain- 
tiff's exception  to  the  allotment  of  the  homestead.  His 
Honor  further  refused  to  appoint  a  receiver  to  take  charge 
of  the  land  described  in  the  complaint.  Looking  at  the 
notice  of  motion  to  have  a  receiver  appointed  and  at  the  affi- 
davits, we  see  no  error  in  the  refusal  of  his  Honor  to  grant 
the  motion. 

No  error. 


TAYLOR  y.  VANN. 
(November  27,  1900.) 

1.  Costs — Appeal — Subjed-Mafter  of   Action    Destroyed — 

Appellant — Qvo  Wan^anto — Supreme  Court, 

Where  the  subject-matter  of  the  action  is  destroyed  before  the 
appeal  is  heard,  the  judgment  below  is  presumed  to  be  cor- 
rect until  reversed,  and  no  part  of  the  costs  should  be  ad- 
judged against  the  appellee. 

2.  Costs — Snhjpct-Mntter  of  Case  Destroyed — Case  Settled 

— Quo  Warranto — Supreme  Court, 

The  Supreme  Court  will  not  determine  the  merits  of  a  case 
simply  for  the  purpose  of  deciding  who  shall  pay  the 
admitted  costs. 

Clark  and  Montgomery,  JJ.,  dissenting. 
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Civil,  Action,  in  the  nature  of  quo  warranto,  on  the 
relation  of  J.  C.  Taylor  against  John  E.  Vann,  heard  by 
Judge  A.  L.  Cohle,  on  complaint  and  demurrer,  at  Spring 
Term,  1900,  of  Hebtfokd  Superior  Court.  From  judg- 
ment for  plaintiff,  the  defendant  appealed. 

Oeorge  Cowper,  for  plaintiff. 
Winbome  &  Lawrence,  for  defendant. 

Douglas,  J.  This  is  an  action  brought  for  the  recovery 
of  the  oflSce  of  member  of  the  Board  of  Education  of  Hert- 
ford County.  The  plaintiff  recovered  judgment  at  April 
Term,  1900,  and  the  defendant  appealed.  The  term  of 
office  expired  by  original  limitation  on  the  1st  day  of  July 
following  after  the  rendition  of  the  judgment,  and  pending 
the  appeal.  This  destroys  the  subject-matter  of  the  action, 
rendering  futile  any  further  judgment  for  the  plaintiff ;  and 
this  Court  has  repeatedly  declared  that  it  will  not  undertake 
to  determine  the  merits  of  a  case  simply  for  the  purpose  of 
deciding  who  shall  pay  the  admitted  costs.  Herring  v. 
Pugh,  125  N.  C,  437,  and  cases  therein  cited.  Therefore, 
in  accordance  with  the  uniform  rulings  of  this  Court,  long 
followed,  with  a  single  exception,  the  appeal  must  be  dis- 
missed. This  would  seem  to  end  the  case,  but,  as  it  is  stren- 
uously urged  that  we  should  dismiss  the  action  itself,  we  are 
forced  into  a  further  discussion.  The  only  difference  in  re- 
sult would  be  to  tax  the  plaintiff  with  the  entire  costs  both 
here  and  in  the  court  below.  We  do  not  feel  called  on  to 
further  extend  the  rule  for  the  simple  purpose  of  taxing  tbe 
plaintiff  with  the  costs  of  an  action  in  which  he  has  recov- 
ered judgment,  and  in  which  at  the  time  of  the  recovery  of 
such  judgment  he  was  clearly  entitled  to  the  relief  which 
he  sought.  It  is  true  that  this  Court,  in  Colvard  v.  Com' 
missioners,  96  N.  C,  515,  dismissed  the  action — a  proceed- 
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ing  that  appears  never  since  to  have  been  f  oUawed ;  but  it  is 
significant  that  in  that  case  this  Court  decided  against  the 
plaintiff  on  appeal  before  it  dismissed  the  action.  Of  course, 
under  such  circumstances,  there  remained  no  ground  on 
which  the  plaintiff  could  claim  his  costs;  and  the  unusual 
proceeding  of  the  Court,  while  questionable  in  principle,  in- 
volved no  actual  injustice.  In  Commissioners  v.  OUl,  126 
N.  C,  86,  our  latest  case  upon  this  subject,  in  which  the 
appeal  was  dismissed,  this  Court  says:  "It  is  urged  that 
the  costs  ought  to  be  divided,  but  the  judgment  below  in 
favor  of  plaintiffs  is  presumed  to  be  correct  until  reversed, 
and  unless  the  Court,  upon  the  merits,  reverses  the  judg- 
ment below,  it  can  not  adjudge  any  part  of  the  costs  against 
the  appelle.  Code,  sees.  525,  527,  540.  *  *  *  He 
has  an  unreversed  judgment  of  a  court  of  competent  juris- 
diction." So  has  the  plaintiff  in  the  case  at  bar,  and,  if 
such  a  judgment  was  suflScient  to  protect  the  plaintiff  from 
the  imposition  of  any  costs  in  the  former  case,  why  is  it  not 
equally  efficacious  in  the  present  case  ?  The  principle  is  the 
same,  and  why  are  not  both  plaintiffs  entitled  to  its  equal  ap- 
plication ?  That  the  plaintiff  had  a  just  and  lawful  cause  of 
action,  not  only  at  the  time  his  action  was  brought,  but  also 
at  the  time  he  recovered  judgment,  can  not  be  denied,  if  we 
adhere  to  the  doctrine  of  HoTce  v.  Henderson,  16  N.  C,  1, 
so  recently,  repeatedly,  and  unanimously  reaffirmed  by  us. 
That  this  celebrated  case  was  regarded  as  the  settled  law  for 
more  than  half  a  oentury  is  shown  by  the  decisions  of  this 
Court  cited  in  Oreene  v,  Owen,  125  N.  C,  212,  and  in  the 
concurring  opinion  of  Douglas,  J.,  in  Wilson  v.  Jordam., 
124  N.  C,  707.  Contemporary  expression  will  show  that 
it  equally  received  the  commendation  of  the  good  and  great, 
as  being  thoroughly  consistent  with  the  highest  standard  of 
public  policy.     Governor  Graham,   in    his    address    upca 
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r^'hief  Justice  Ruffin^  says :     "Judge  Ruffin's  conversancy 
with  public  ethics,  public  law,  and  English  and  Americ-nn 
history  seems  to  have  assigned  to  him  the  task  of  delivering 
the  opinions  on  constitutional  questions  which  have  attracted 
most  general  attention.     That  delivered  by  him  in  the  case 
of  HoJce  V,  Henderson,  in  which  it  was  held  that  the  Le^ri-^- 
lature  could  not,  by  a  sentence  of  its  own,  in  the  form  of  an 
enactment,  divest  a  cirizen   of  property,  even  in  a  pul)lic 
office,  l)ecause  the  proooe<]ing  was  an  exercise  of  judicial 
power,  received   the  higliest  encomium  of  Kent  and  oth.er 
j'uthors  on  constitutional  law;  and  I  happened  personally  to 
vitness  that  it  was  iKe  main  authorljy  relied  on  by  Mi*. 
Reverdy  Johnson  in  the  argiuneiit  for  the  second  time  in 
Ex  parte  Garland,  which  involved  the  power  of  Congress,  b/ 
a  test  oatli,  to  exclude  lawyers*  from   the  practice  in   ti;c 
Supreme  Court  of  the  United  Slates,  for  having  participated 
,in  civil  war  against  the  government,  and  in  which  the  reason- 
ing on  the  negative  side  of  the  question  was  sustained  by 
that  august  tribunal."     An  opinion  delivered  by  Rufi-ix, 
and  receiving  the  highest  encomium  of  Kent,  Reverdy  John- 
son, and  William  A.  Graham,  is  entitled  to  consideration, 
even  without  the  unanimous  indorsement  it  received  from 
this  Court,  as  now  constituted,  in  ^Yood  v.  Bellamy,  120 
X.  C,  216,  and  Ward  v.  City  of  Elizabeth  City,  121  N.  C, 
3.     If  it  was  the  law  then,  it  is  the  law  now%  and  the  Court 
that  stayed  the  hand  of  the  Legislature  of  1897  is  of  equal 
authority  to-day.     But  we  are  told  that  in  view  of  the  recent 
decision  of  the  Supreme  Court  of  the  United  Start^s  in  the 
case  of  Taylor  v.  Beckham,  178  U.  S.,  548,  arising  under  the 
Constitution  and  laws  of  Kentucky,  we  should  abandon  our 
own  convictions,  and  overrule  the  uniform  decisions  of  this 
Court  for  the  paat  70  years,  in  deference  to  the  highest 
court  of  the  republic.     When  did  courtesy  ever  go  so  far? 
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Moreover,  the  Supreme  Court  of  the  United  States  has  never 
lield  or  intimated  that  such  was  the  law  in  Jforth  Carolina. 
On  the  ctnitrarv,  ///  Rr  Jlanifn.  !.'>  Pet.,  i?o(),  it  disriiuMlv 
recognize<l  Holce  v.  Henderson  as  a  valid  oonstruotion  of  the 
Constitution  and  law  of  this  State.  That  Court  says,  on 
pag'e  261,  13  Pet.:  '^The  case  of  Ilohe  v.  Henderson,  15 
X.  C.,  1,  decided  in  tlie  Supreme  Coiirt  of  North  Carolina,  is 
not  at  all  in  conflict  with  the  doctrine  contained  in  the  cases 
referred  to.  That  case,  like  the  others,  turned  upon  the  Con- 
stitution aii<l  laws  of  Xorth  Carolina."  It  is  true,  that 
august  trihunal,  wliose  decisions  we  will  always  follow  when 
authorities,  and  most  carefully  consider  when  only  pr(>ce- 
dents,  differs  with  us  on  that  point,  as  a  general  principle  of 
law,  as  it  does  on  some  other  important  principles;  but  that 
is  not  suflicient  reason  for  us  to  disregard  our  own  settled 
decisions  and  personal  convictions. 
Appeal  dismissed. 

Clauk,  J.  (dissenting).  The  plaintiff  recovered  judg- 
ment for  the  office  of  member  of  the  Board  of  Education  of 
Hertford  County,  at  April  Temi,  1900,  of  the  Superior 
Court  of  that  county.  The  tenn  of  that  office  expired  on  the 
1st  day  of  July,  1900,  pending  the  appeal  here.  This  Court 
could  now  render  no  judgment  that  the  plaintiff  he  admitted 
to  the  office,  and  it  has  repeatedly  held  that  in  such  cases 
it  will  not  go  on  to  discuss  a  pure  abstraction,  and  determine 
who  would  have  won  if  the  cause  of  action  had  not  deter- 
mined ;  that  it  will  not  decide  the  merits  of  an  extinct  con- 
troversy merely  to  award  the  costs.  In  Colvard  v.  Commis- 
sioners, 95  X.  C,  515,  Ashe,  J.,  says:  "Suppose  there  was 
no  error;  how  could  judgment  in  this  case  avail  the  plain- 
tiff? He  seeks  to  be  inducted  into  office  by  virtue  of  the 
writ  of  mandamus,  but  what  office?     Why,  that  of  sheriff 
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for  the  term  ending  on  the  4:th  day  of  December,  1886.  But 
that  time  haa  expired,  and  a  new  sheriff  has  been  regularly 
eleoited  for  the  tenn  of  two  years  from  the  4th  day  of  Decem- 
ber, 1886.  A  judgment,  then,  in  favor  of  the  plaintiff  can 
not  be  followed  by  any  practical  results.  If  he  ever  had  a 
right  to  the  remedy  he  invokes,  he  has  been  so  unfortunate 
as  to  lose  it  by  the  laVs  delay.  We  are  of  opinion,  for  this 
reason,  that  the  action  should  be  dismissed,  and  it  is  so  or- 
dered." The  same  ruling  (that  the  Court  will  not  decide 
an  appeal  when  the  cause  of  action  has  become  extinct^  for 
any  reason,  during  the  appeal)  has  been  held  in  a  uniform 
line  of  authorities  which  are  cited  in  Herring  v,  Pugh,  125 
N.  C,  437,  and  reiterated  at  last  term  in  Commissioners  t?. 
Gill,  126  N.  C,  86.  In  Commissioners  v.  Oill  the  County 
Commissioners  brought  a  summary  proceeding  against  a 
tenant  before  a  Justice  of  the  Peace  for  possession  of  land. 
It  was  admitted  that  the  land  belonged  to  the  county,  but 
the  novel  defense  was  set  up  that  defendant  was  entitled  to 
possession  by  virtue  of  an  office  of  which  he  had  been  dis- 
possessed. The  Judge  below  not  sustaining  this  effort  to 
try  title  to  office  as  a  counter-claim  in  an  ae.ion  before  a 
Justice  of  the  Peace,  the  county  recovered  judgment.  Pend- 
ing the  appeal,  the  attempted  defense,  ceased  by  expiration 
of  the  term  of  office,  and  nothing  could  be  done  except  to 
dismiss  \\w  appeal,  there  l)eing  nothing  letf  to  bo  decided. 
In  this  case  it  is  the  plaintiff's  cause  of  action  which  has 
expired  pending  appeal,  and  hence  the  action  must  be  dis- 
missed, unless  we  reverse  all  the  precedents,  and  try  the 
merits  of  a  dead  cause,  and  determine  who  would  have  won 
if  the  cause  of  action  had  not  died,  merely  to  settle  who 
shall  pay  the  costs.  Whether  the  plaintiff  might  not  have 
joined  a  cause  of  action  for  fees  and  emoluments  (see  Mc- 
Call  V.  Webb,  126  N.  C,  760),  which  cause  of  action  might 
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have  survived  notwithstandiiig  the  termination  of  the  office 
sued  for,  is  a  question  not  presented  by  the  record. 

The  doctrine  of  Hoke  v.  Henderson  has  been  greatly  ex- 
panded by  this  Court  since  January,  1899,  but  never  till 
now  was  it  held  to  apply  to  a  matter  of  costs,  nor  has  it  been 
docmed  so  sacred  that  other  and  well-considered  decisions 
shall  be  overruled,  should  it  be  deemed  that  even  indirectly 
they  impinge  upon  the  new  breadth  given  that  case.  In  its 
original  restricted  limits,  that  case  was  based  upon  a  con- 
sti'uction  of  the  clause  of  the  Federal  Constitution  which 
forbid?  the  impairment  of  the  obligation  of  a  contract.  The 
construotion  placed  by  the  United  States  Supreme  Court 
upon  the  United  States  Constitution  is  binding  upon  all, 
and  that  high  tribunal,  in  the  very  recent  case  of  Taylor  v. 
Beckham,  178  U.  S.,  at  pages  576,  577,  cite  the  uniform 
rulings  of  that  Court,  notably,  Butler  v.  Permsylvania,  10 
How.,  402,  416,  and  Crenshaw  v.  U.  8.,  134  U.  S.,  99,  "in 
which  latter  case,''  the  Court  says,  "Mr.  Justice  Lamab 
stated  the  primary  question  in  the  case  to  be  Whether  an 
officer  appointed  for  a  definite  time  or  during  good  behavior, 
had  any  vested  interest  or  contract  right  in  his  office,  of 
which  Congress  could  not  deprive  him;'  and  he  said,  speak- 
ing for  the  Court,  ^the  question  is  not  novel.  There  seems  to 
be  but  little  difficulty  in  deciding  that  there  was  no  such 
intereet  or  right.'  Butter  v,  Pennsylvania,  supra;  Newton 
V.  Commissioners,  100  U.  S.,  848 ;  Blake  v.  U.  8.,  103  U.  S., 
227,  and  many  other  cases.  The  decisions  are  numerous  to 
the  effect  that  public  offices  are  mere  agencies  or  trusts,  and 
not  property,  as  such.  Nor  are  the  salary  and  emoluments 
property,  secured  by  contract,  but  compensation  for  services 
actually  rendered.  Nor  does  the  fact  that  a  constitution 
may  forbid  the  Legislature  from  abolishing  a  public  office  or 
diminishing     the     salary  thereof  during  the   tenu   of  the 
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incumbent,  change  its  characic  r  or  make  it  property.  True, 
the  restrictions  limit  the  power  of  the  Legislature  to  deal 
with  the  oflSce,  but  even  such  restrictions  may  be  removed 
by  constitutional  amendment.  In  short,  generally  speaking, 
the  nature  of  the  relation  of  a  public  officer  to  the  public  is 
inconsistent  with  either  a  property  or  a  contract  right/' 
There  can  be  no  higher  authority  as  to  rights  or  immunities 
claimed  under  the  Federal  Constitution  than  the  decisions 
of  the  United  States  Supreme  Court.  HoTce  v,  Henderson 
rests  upon  the  doctrine  that  a  public  officer  has  contract  or 
property  rights  in  his  office,  which  are  protected  against 
legislative  action  by  the  clause  of  the  Federal  Constitution 
which  forbids  the  impairment  of  the  obligation  of  contracts. 
The  above  explicit  statement  in  the  latest  case  (Taylor  v. 
Beckham,  178  TJ.  S.,  at  page  577),  reciting  the  imiform  de- 
cisions of  the  highest  United  States  court,  and  reiterating 
them,  that  the  nature  of  a  public  office  is  '* inconsistent  with 
either  a  property  or  contract  right"  therein  by  the  officer, 
necessarily  puts  an  end  to  any  right  claimed  under  Hoke  v. 
Henderson.  It  is  henceforward  a  derelict  floating  upon  the 
ocean  of  jurispnidonce,  and  to  bo  avoided.  The  o])inioii  in 
Taylor  v.  Beckham  was  filed  May  21,  1900.  Though  there 
are  some  dissents,  there  is  none  as  to  the  proposition  above 
cited.  In  our  own  courts  every  Judge  who  took  his  seat 
upon  the  bench  in  1868,  necessarily  negatived  the  doctrine 
of  Hoke  V,  Henderson,  since  they  recognized  thereby  the 
validity  <^f  the  action  of  the  convention  in  vacat- 
ing  the  life-j\Hlget?hips  held  bv  their  predeces^sors, 
which  the  convention  could  not.  do  if  those  offices 
were  contracts.  In  Ward  v.  Oily  of  EHzahefh  Ciiy, 
121  X.  C,  1,  the  Court,  c><^mpo?^od  of  the  same  judges 
as  now,  denied  the  application  of  Hoke  v,  Henderson  to  the 
facts  of  that  case,  and  said,  *^This  is  the  onlv  State  of  the 
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45  which  sustains  that  doctrine;"  i.  e,,  of  contract  or  prop- 
erty rights  in  an  office.  In  State  v.  Wilson,  121  N.  C,  at 
page  467,  Douglas,  J.,  says:  "With  the  exception  of  this 
State,  it  is  the  well-settled  doctrine  in  the  United  States  that 
an  office  is  not  regarded  as  held  under  a  grant  or  contract, 
within  the  constitutional  provision  protecting  contracts.*' 
And  further  on  he  says:  '*Throop,Pub.  Off.,sec.  11),  citing  92 
decisions  from  the  United  States  Supreme  Court,  and  32 
different  States;  also,  Black,  Const.  Law,  p.  530,  and  cases 
cited:  ^reclioni.  Pub.  Off.,  s(k\s.  403,  404,  oitiiiir  numerous 
cases — says  that,  except  in  Xorth  Carolina,  it  is  well  settled 
that  there  is  no  contract,  either  express  or  implied,  Ix^tween  a 
])iiblic  officer  and  the  government,  whoso  agent  he  is,  nor  can 
j)ublic  office  be  regarded  as  the*  propt»rty  of  the  incumbent." 
And  on  page  4()>>,  121  N.  (\,  at  i)age  r)01,  Doucjlas,  J., 
further  savs  of  Ilokv  r.  Ilrnderson :  *'Tlu*  fact  that  we  are 
the  only  State  in  the  Union  recognizing  the  doctrine  may 
well  cause  us  to  pause  and  consider  if  we  have  not  carried 
it  to  the  fullest  leefitimate  extent.  Tt  mav  be  doubted  if 
the  great  Chief  Justice  ever  contemplated  the  extent  to  which 
it  would  be  carried."  But  since  that  decision  the  doctrine 
has  been  carried  to  a  still  greater  and  most  unexpected  ex- 
pansion by  Day's  Case,  124  X.  C,  302;  Wilson  v, 
Jordan,  124  X.  C,  683,  33  S.  E.,  139;  White  v.  Audi- 
tor, 126  X.  C,  570,  and  numerous  other  office  cases.  The 
"92  decisions  from  the  United  States  and  32  State  Supreme 
Courts,"  cited  by  DouciLAS,  J.,  as  holding  that  there  is  no 
property  or  contract  rights  in  a  public  office,  have  been  in- 
creased in  number  since,  and  still  without  any  case  to  sup- 
port Hoke  V.  Henderson.  It  is  unnecessary  to  cite  them, 
especially  as  the  utterance  of  the  Unite<l  States  Supreme 
Court,  in  Taylor  r.  Beckham,  has  given  the  coup  de  grace  to 
Hoke  V.  Henderson,  even  in  its  comparatively  mwlest  limits, 
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before  it  was  extended  by  the  recent  cases  in  this  Court. 
But  it  may  be  interesting  and  instructive  to  cite  a  few  of 
the  comments  passed  upon  Hoke  v.  Henderson,  by  the  high- 
est courts  of  our  sister  States.  The  Supreme  Court  of  South 
Carolina,  in  Alexander  v.  McKensie,  2  S.  C,  at  page  92, 
after  laying  down  the  doctrine  that  the  Legislature  may  at 
will  "remove  the  incumbents  of  offices  created  by  the  Legis- 
lature, and  put  others  in  their  place,"  says:  "HoTce  v.  Hen- 
dPTSon,  15  N.  C,  1,  holds  the  contrary  doctrine,  but  is  with- 
out the  support  of  reason  or  authority."  The  Supreme  Court 
of  Kentucky,  in  Standeford  v.  Wingate,  2  Duv.,  at  page  448, 
says:  "Within  the  range  of  our  researches,  the  only  ad- 
judged case  which  could  give  any  countenance  to  such  an 
unreasonable  doctrine  is  Hoke  v.  Henderson,  15  N.  C,  1. 
*  *  *  That  anomalous  decision  is  not,  in  our  opinion, 
sustained  by  consistent  argument,  which,  with  all  proper 
respect,  we  regard  as,  in  principle,  a  felo  de  se,  even  under 
the  Constitution  of  North  Carolina."  In  Conner  v.  Mayor, 
otc,  2  Sandf .,  at  pages  373,  374,  the  Court  says :  "The  North 
r  arolina  case  (Hoke  v,  Henderson)  stands  out  in  strong  con- 
trast to  every  public  decision  and  opinion  on  the  subject 
which  we  have  seen" — and  accounts  for  the  anomaly  thus: 
"It  appears  to  us,  with  much  respect  for  the  learned  tribunal 
which  pronounced  this  judgment,  that  it  was  unduly  influ- 
enced by  the  common-law  rule,  derived  from  prescriptive 
offices,  and  operating  in  a  government  whose  genius  and 
spirit  are  perhaps  in  no  respect  more  unlike  ours  than  in 
this  very  subject — the  source  and  nature  of  the  rights  and 
interests  acquired  by  public  offices."  In  26  Am.  Dec.,  at 
page  704,  the  learned  annotator.  Judge  Freeman,  annotating 
Hoke  i\  Henderson,  says:  "Such  a  doctrine  would  cer- 
tainly receive  countenance  nowhere  else.  *  *  *  With 
all  deference  to  the  North  Carolina  courts,  the  conclusion 
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may  yet  be  drawn,  with  Mr.  Pomeroy  (Const.  Law.,  sec. 
553),  that  'it  may  therefore  be  considered  as  a  settled  point 
of  constitutional  law — settled  both  by  the  national  and  State 
courts — that  a  public  office  bears  no  resemblance  to  a  con- 
tract, and  that  Legislatures  have  full  power  over  the  public 
offices  of  a  commonwealth,  except  so  far  as  they  are  re- 
strained by  the  local  Constitutions.  The  cla\ise  of  the  United 
States  Constitution  which  prohibits  State  laws  impairing  the 
obligation  of  contracts  has  no  application  whatever  to  this 
subject.'  '*  The  list  of  similar  criticisms  might  be  greatly 
extended.  HoJce  v.  Henderson  was  laimched  in  1831 — 
nearly  seventy  years  ago.  In  all  that  time  it  has  received  no 
approval  from  any  other  court,  and  has  been  treated  as  an 
alien  by  the  judicial  mind  in  all  the  State  and  Federal 
courts.  After  the  recent  clear  enunciation  of  the  United 
States  Supreme  Court,  in  Taylor  v.  Beckham,  supra,  Hoke 
V.  Henderson  should,  in  judicial  subordination  to  the  para- 
mount authority  of  that  court,  in  construing  the  United  States 
Constitution,  be  held  of  no  authority  here;  for  it  is  the 
clause  of  the  United  States  Constitution,  and  not  any  pro- 
vision of  the  State  Constitution,  which  has  been  invoked  to 
set  aside  the  action  of  the  L^islature  in  dealing  with  the 
ngents  of  the  State,  created  by  a  previous  Legislature.  It  is 
small  off-set  against  this  consensus  of  judicial  authority  to 
array  the  eulogistic  remarks  of  counsel,  quoted  by  one  of  our 
cilizens  in  an  obituarv  address  in  honor  of  his  friend,  the 
\enerated  and  distinguished  Chief  Justice,  whose  error  in 
delivering  the  opinion  in  HoJce  v.  Henderson  is  no  blot  on 
his  fame ;  for,  like  all  great  Judges,  he  sometimes  erred.  A 
reference  to  Ex  parte  Oarland,  4  Wall.,  833,  shows  that  Hoke 
V.  Henderson  is  not  referred  to  by  the  Court,  nor  in  fact  in 
the  brief  of  that  counsel,  which  is  published  in  full;  and 
nothing  in  the  opinion  militates  against  the  rale  laid  down 
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in  Taylor  t\  Beckham  as  the  uniform  ruling  of  that  oourt^ 
which  is  that  an  office  is  a  public  agency,  in  which  the 
office-holder  has  neither  property,  nor  contract  rights.  If, 
as  in  Commissio7iers  v.  Gill,  supra,  the  defense  set  up  by 
confession  and  avoidance,  had  terminated  pending  the  ap- 
peal, the  appeal  by  defendant  would  be  dismissed.  But 
here  it  is  the  plaintiff's  cause  of  action  which  has  ceased, 
pending  the  appeal,  and.  to  dismiss  the  appeal  would  be  to 
affirm,  against  the  defendant  (appellant),  judgment  to  re- 
cover an  office  which  has  ceased  to  exist,  and  costs.  To  do 
the  latter,  we  must  overrule  our  uniform  decisions  that  when 
the  cause  of  action  dies  pending  an  appeal,  the  Court  will 
dismiss  the  action,  and  will  not  go  on  to  determine  which 
side  "would  have  won  if  the  cause  of  action  had  not  died," 
merely  to  adjudicate  the  costs.  But,  should  we  overrule 
the  line  of  decisions  to  above  purport,  still,  in  deference  to 
tile  highest  court  of  the  republic,  we  should  dismiss  this 
action,  for  no  cause  of  action  is  stated  in  the  complaint. 

MoNTQOMEEY,  J.,  disscuts  from  the  opinion  of  the  Court, 
lie  regards  the  point  involved  in  this  case  as  having  been 
settled  adversely  to  such  a  claim  as  the  plaintiff's  in  the 
oases  of  Colvard  v.  Commissioners,  95  N.  C,  515 ;  Herring 
V.  Pugh,  125  N^.  C,  437,  and  Commissioners  v.  QUI,  126 
^ .  C,  86. 
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HALTOM  V.  SOUTHERN  RAIUtOAD  CO. 
(November  27,  1900.) 

1.  Negligence — Contributory     Negligence — Questions     for 

Court — PersmiaJ  Injuries — Damages — Railroads. 

Where  the  evidence  is  uncontradicted,  the  questions  whether  the 
evidence,  if  believed,  constitutes  negligence  or  contributory 
negligence,  are  for  the  Court. 

2.  Evidence — Credibility — Questions  for  Jury — Railroads, 

The  credibility  of  evidence  is  a  question  for  the  jury. 

8.  Negligence — Master  and    Servant — Contributory    Negli- 
gence— Railroads — Personal  Injuries. 

When  the  injury  of  itself  shows  that  an  act  ordered  is  dangerous, 
the  railroad  company  is  liable,  unless  the  injury  was  caused 
by  negligence  in  performance  of  the  act. 

4.  Contributory  Negligence — Negligence — Burden  of  Proof 

— Railroads, 

The  burden  of  showing  contributory  negligence  is  on  the  party 
alleging  it. 

5.  Verdict — Directing   Verdict — Negative    Verdict — Negli- 

ge )ice — Railroads — Instructions. 

When  there  is  no  evidence  tending  to  prove  contributory  negli- 
gence, the  Court  may  instruct  the  jury  to  find  that  there 
was  no  such  negligence. 

Civil  Action  by  J.  E.  Haltom  against  the  Southern  Rail- 
way Company,  heard  by  Judge  E.  W.  Timberldke  and  a  jury, 
at  May  Term,  1900,  of  Rowan  Superior  Court.  From  a 
judgment  for  plaintiffs,  defendant  appealed. 

R.  Lee  Wright,  for  plaintiff. 
A.  H.  Price,  for  the  defendant. 
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Ci.AKK,  J.  The  only  witness  was  the  plaintiff,  who  testi- 
fied that  he  was  in  the  employ  of  defendant  as  a  yard-coupler 
and  brakeman,  at  Spencer,  at  time  of  injury,  which  was 
April  13,  1898 ;  that  at  the  time  of  injury  he  was  in  the  dis- 
charge of  his  duties,  under  the  orders  and*  instructions  of 
George  Purkinson,  the  conductor  of  the  train ;  that  the  said 
conductor  had  the  power  to  discharge  him  if  he  disobeyed 
his  orders ;  that  a  car  had  been  cut  loose  and  detached  from 
the  train  in  the  night-time,  and  was  just  barely  moving 
along  the  track,  when  the  said  conductor  ordered  him  to  get 
a  rock  and  scotch  it,  and  that  while  looking  for  a  rock  the 
conductor  brought  him  one,  and  while  attempting  to  scotch 
it  the  wheel  ran  over  three  fingers  of  his  left  hand  and 
mashed  the  ends  off;  that  from  the  time  he  was  ordered  to 
scotch  the  car  to  the  time  he  was  injured  not  more  than  two 
or  three  seconds  elapsed ;  that  he  got  his  orders  and  instruc- 
tions from  said  conductor;  and  that  his  duty  was  to  obey 
him.  The  defendant  objected  to  all  of  the  foregoing  evi- 
dence relating  to  his  getting  orders  from  the  conductor,  and 
his  duty  to  obey  him.  Objection  overruled,  and  defendant 
excepted.  The  plaintiff  here  rested  his  case,  and  the  defend- 
ant also  rested.  The  Court  said,  "proceed  with  your  argu- 
ment to  the  jury,"  to  the  defendant's  counsel,  whereupon  he 
arose,  and  insisted  that,  as  the  testimony  was  uncontradicted, 
the  question  of  negligence  was  a  naked  question  of  law,  and 
that  the  Court  ought  to  direct  a  verdict  on  the  two  first 
issues  one  way  or  the  other,  and  argued  that  there  was  no 
negligence,  if  the  testimony  should  be  believed.  At  the  close 
of  his  argument,  the  Court  said :  "I  am  with  you  as  to  its 
being  a  question  of  law,  but  I  shall  charge  the  jury,  if  they 
believe  the  evidence,  to  answer  the  two  first  issues  in  favor 
of  plaintiff."  The  injury,  of  itself,  shows  that  the  act  the 
plaintiff  was  ordered  to  perform  was  dangerous,  and  there- 
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fore  the  company  was  liable,  unless  the  injury  was  caused  by 
the  n^ligent  manner  in  which  plaintiff  performed  the  duty 
assigned  him,  and,  as  just  said,  there  was  no  evidence  tend- 
ing to  show  contributory  negligence.  The  Court  charged 
the  jury,  that  if  they  believed  the  evidence,  to  answer  the 
first,  issue  "Yes,"  and  second  issue  "No,"  and  instructed 
them  fully  as  to  the  issue  of  damages.  The  defendant  asked 
the  Court  to  instruct  the  jiiry  (1)  that  there  was  no  evidence 
of  any  negligence,  such  as  was  alleged,  and  that  the  jury  be 
instructed  to  find  issues  in  behalf  of  defendant;  (2)  that, 
upon  the  facts  as  shown,  there  being  no  dispute  about  the 
same,  they  did  not  constitute  negligence.  The  Court  refused 
to  give  these  instructions,  and  defendant  excepted.  The 
defendant  excepted,  also,  to  the  charge  given  on  the  first 
and  second  issues. 

We  concur  with  the  counsel  for  defendant  and  the  Court, 
that,  there  being  no  conflict  of  evidence,  whether  the  evi- 
dence,if  believed,constitut6Hi  negligence  on  the  part  of  defend- 
ant, or  whether  there  was  contributory  negligence,  were  ques- 
tions of  law  for  the  Court.  Russell  i\  Railroad  Co.,  118 
K  C,  1111;  Chesson  v.  Lumber  Co.,  118  N.  C,  68.  And 
we  think  that  his  Honor  ruled  correctly  as  to  the  law.  He 
properly  left  the  credibility  of  the  evidence  to  the  jury  on 
the  first  issue.  Love  v.  Oregg,  117  N.  C,  467.  To  order 
the  plaintiff  to  get  a  rock  and  scotch  a  rolling  car  in  the 
night-time  was  negligence  on  the  part  of  the  defendant,  act- 
ing through  its  conductor. 

As  to  the  second  issue,  the  uncontradicted  evidence  is  that 
the  plaintiff  was  in  the  discharge  of  his  duty,  under  the 
orders  and  instructions  of  said  conductor ;  that  it  was  plain- 
tiff's duty  to  obey  the  conductor,  who  had  power  to  discharge 
him  if  he  disobeyed  the  orders  of  the  conductor.  The  bur- 
den was  on  defendant  to  prove  the  contributory  negligence,. 
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and  there  was  none  shown.  Laws  1887,  c.  33;  Jordan  v. 
City  of  Asheville,  112  N.  C,  743.  Indeed,  the  Court  might 
have  directed  a  negative  verdict  on  this  issue.  White  v. 
Railroad  Co,,  121  N.  C,  489.  A  case  directly  in  point  is 
Shadd  V.  Railroad  Co.,  116  N.  C,  968.  The  evidence  ex- 
i^pted  to  was  pertinent  and  competent. 
No  error. 


dOMMISSIONBRS  OF  MONTGOMERY  CO.  v.  FRY. 

(November  27,  1900.) 

1.  Assum^psit — Mistake  of  Fact — Mistake  of  Law — Fraud — 

Judgment — Interest — Overpayment — Money  Received, 

Where  an  over-pa3rinent  is  made  on  a  Judgment,  by  reason  of  an 
erroneous  computation  of  interest,  the  excess  wiU  be  re- 
funded. 

2.  Parties  —  Overpayment  —  County    Treasurer  —  County 

Commissioners — Pleading — Assumpsit. 

Where  a  County  Treasurer  makes  an  over-payment  on  a  Judg- 
ment against  the  county,  the  County  Commdssioners,  and 
not  the  Treasurer,  are  the  proper  parties  to  bring  suit  to 
recover  the  same. 

Civil  Action  by  the  Board  of  Commissioners  of  Mont- 
^mery  County  against  Daniel  Fry,  heard  by  Judge  H.  B. 
Bryan,  on  an  agreed  state  of  facts,  at  October  Term,  1900,  of 
Montgomery  Superior  Court.  From  judgment  for  plain- 
tiff, the  defendant  appealed. 

Adam^  &  Jerome,  and  J.  R.  Blair,  for  plaintiffs. 
Mclver  &  Spence,  for  defendant. 


L. 
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FuBCHES,  J.  The  county  of  Montgomery  was  owing  the 
defendant  a  debt,  for  which  the  defendant  brought  action, 
and  at  December  Term,  1889,  of  the  Montgomery  Superior 
Court,  recovered  judgment  thereon  for  the  sum  of  $3,912.39. 
The  principal  of  said  debt  was  $2,502.01,  and  the  judgment 
rendered  was  in  the  usual  and  proper  form — that  the  plain- 
tiff (Fry)  recover  of  the  defendant  (county)  the  sum  of 
$3,912.39,  "with  interest  on  the  sum  of  $2,502.01  from  the 
4th  day  of  November,  1889,  until  paid."  On  the  2d  day  of 
May,  1892,  the  county  made  a  payment  on  said  judgment 
of  $200,  and  on  the  22d  of  December,  1894,  the  county 
made  another  payment  on  said  judgment  of  $4,000,  both 
payments  being  receipted  for  on  the  docket  by  the  plaintiff 
in  that  judgment.  Fry.  The  defendant,  Fry,  made  a  calcula- 
tion of  the  balance  due  on  said  judgment  to  the  7th  day 
of  July,  1889,  deducting  the  payments  of  $200  and  $4,000 
theretofore  made,  and  gave  this  calculation  to  the  attorney 
of  the  county  some  days  before  the  last  payment.  This  cal- 
culation of  interest,  deducting  payments,  left  a  balance  due 
of  $1,100.58.  The  attorney  for  the  county,  without  recast- 
ing the  calculation  made  by  the  plaintiff,  Fry  (defendant  in 
this  action),  the  Board  of  County  Commissioners  having 
passed  an  order  directing  the  Treasurer  to  pay  the  balance 
due  on  said,  judgment,  directed  the  Treasurer  to  pay  Mr. 
Fry,  which  he  did  according  to  Fry's  calculation,  which 
turned  out  to  be  too  much.  The  error  in  the  calculation,  as 
plaintiff  claims,  consists  in  the  fact  that  the  defendant.  Fry, 
calculated  interest  on  $3,912.39,  the  whole  amount  of  the 
judgment,  principal  and  interest,  instead  of  counting  it  on 
$2,502.01,  the  principal  named  in  the  judgment,  and  which 
was  therein  stated  as  the  amount  that  should  bear  interest; 
making  a  differenece  of  $502.38,  which  is  agreed  shall  be  the 
amount  of  plaintifPs  recovery  in  this  action,  if  plaintiff  be 
entitled  to  recover  anything. 


) 
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The  learned  counsel  for  the  defendant  contended  in  his 
brief  that  the  defendant  had  the  right  to  calculate  and  claim 
interest  on  the  whole  amount  of  the  judgment.  But  in  his 
argument  here  he  properly  abandoned  that  contention,  say- 
ing that  upon  a  more  thorough  consideration  he  thought  that 
point  was  against  him.  But  he  insisted  that  the  mistake 
was  one  of  law,  and  the  plaintiff  could  not  recover  on  that 
account,  and  cited  a  number  of  cases  that  he  insists  sustain 
this  contention.  He  further  contended  that,  if  he  should  be 
mistaken  in  its  being  a  mistake  of  law,  plaintiff's  attorney 
knew  all  the  facts — knew  that  under  the  judgment  as  it  was 
drawn  the  defendant.  Fry,  was  not  entitled  to  interest  on 
the  whole  amount  of  the  judgment ;  that  the  calculation  of  the 
defendant,  Fry,  was  furnished  him,  and  he  then  had  every 
opportunity  of  correcting  it ;  that  it  was  his  negligence  that 
he  did  not  do  so,  and  the  courts  will  not  assist  in  correcting 
an  error  caused  by  such  negligence;  and  cites  authorities 
to  sustain  this  position.  This  is  the  strongest  ground  the 
defendant  has  to  rest  his  defense  upon.  While  the  learned 
counsel  for  the  plaintiff,  on  the  other  hand,  insists  that  it 
is  not  a  mistake  of  law,  but  of  fact,  but  says,  if  he  is  mis- 
taken in  this,  and  it  should  be  held  that  it  was  a  mistake  of 
law,  that  still  he  is  entitled  to  recover;  that  there  is  nothing 
presented  by  the  case  to  show  that  the  defendant  has  any 
moral  right  to  hold  this  money  wrongfully  gotten  by  him  ;that 
it  would  be  unconscionable  for  him  to  keep  said  money,  and 
that  a  court  of  equity  will  not  allow  him  to  do  so.  For  this 
position  the  plaintiff  cites  a  number  of  cases  to  sustain  it. 
The  case  was  well  argued  upon  the  contention  of  the  parties 
on  both  sides.  According  to  the  contentions  and  admissions, 
there  was  an  error  in  the  calculation  of  interest  by  the  defend- 
ant. There  could  not  have  been  a  mistake  of  law,  as  the 
judgment  plainly  stated  that  the  defendant,  Fry,  was  only 
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entitled  to  interest  on  $2,502.01,  which  was  the  principal  of 
the  debt.  The  law  in  that  case  had  been  settled  and  declared 
by  the  judgment  of  the  court.  It.  was  as  if  A  gives  B  a  note 
for  $8,000,  with  interest  on  $2,000  from  date  imtil  paid. 
Conld  there  be  any  question  of  law  in  that  case  as  to  what 
snm  was  to  boar  interest  ?  This  proposition  seems  to  us  to  be 
too  plain  for  argument.  As  it  is  admitted  that  there  was  an 
error,  it  was  an  inadvertence  of  defendant  to  the  facts  when 
the  calculation  was  made — a  mistake  as  to  the  facts — or  it 
was  a  fraud.  We  would  have  at  once  said  that  it  was  an 
inadvertence,  an  error,  based  upon  the  defendant's  mistak- 
ing the  amount  to  base  his  calculation  upon,  but  for  the  fact 
that,  after  it  has  be^n  pointed  out  to  him,  he  undertakes  to 
hold  on  to  this  money  upon  a  technicality  of  law,  which  he 
thinks  will  protect  him  in  holding  it.  But,  whether  it  was  a 
mistake  of  fact,  or  a  fraud — and  it  must  be  one  or  the  other 
— it  was  an  error  in  the  calculation  of  interest,  and  the  Court 
will  correct  the  error.  It  was  an  error  in  the  calculation  of 
interest  that  the  Court  will  not  allow.  Reade  r.  Street,  122 
N.  C,  301.  In  that  case  there  had  been  payments  made 
that  did  not  amotmt  to  as  much  as  the  interest  due.  In  com- 
puting the  interest,  these  payments  were  made  rests,  and 
the  interest  calculated  to  the  date  of  payment,  and  added 
to  the  principal,  and  the  payments  deducted.  The  payments 
not  being  as  much  as  the  interest,  this  formed  a  new  prin- 
cipal, larger  than  the  original.  The  Court  said  this  would 
not  do.  It  was  calculating  interest  upon  int-erest,  which 
could  not  be  done.  It  was  contended  for  the  defendant  on 
the  argument  that  the  calculation  was  correct,  and  the  error 
was  that  the  defendant,  Fry,  took  the  wrong  basis  for  his 
calculation.  So  it  was  in  Reade  v.  Street,  supra.  There 
was  no  error  in  the  calculation  in  that  case  if  it  had  been 
made  on  the  right  amount,  the  original  principal.     But  by 


262  IN  THE  SUPREME  COUET.  [127 


(yOMMISSIONEBS  V,  FbY. 


adding  interest  to  the  original  principal,  it  became  erroneous, 
and  this  Court  corrected  it.  Precisely  this  case.  The 
defendant,  Fry,  by  adding  $1,410.38  interest  to  the  original 
principal  of  $2,602.01,  made  a  new  principal  $1,410.38 
greater  than  the  original  principal,  upon  which  he  calculated 
interest.  The  case  of  Reade  v.  Street,  supra,  is  well  sus- 
tained by  Worley  v.  Moore,  97  Ind.  15 ;  Hanson  v.  Jones,  20 
Mo.  App.,  597 ;  Major  v.  Tardos,  14  La.  Ann.,  10 ;  Boon  v. 
Miller's  Ex'rs,  10  Mo.,  457.  And  it  might,  with  much  more 
reason,  have  been  contended  in  Reade  v.  Street,  supra,  that 
the  error  in  that  case  was  an  error  of  law,  than  it  can  be 
contended  in  this  case,  as  the  court  had  not  passed  upon  that 
case,  as  it  had  in  this. 

As  the  jurisdictions  of  law  and  equity  are  united  in  the 
same  court,  it  is  not  necessary  for  us  to  determine  whether 
the  plaintiff's  relief  is  in  equity,  or  at  law.  But  it  seems  to 
us  that  there  are  authorities  which  sustain  both.  There  are 
equitable  elements  in  the  case  that  would  seem  to  support 
it  in  equity.  Equity,  once  acquiring  jurisdiction,  would  ad- 
minister the  whole  case.  Chambers  v,  Massey,  42  N.  C, 
286.  Wliile  the  action  of  assumpsit  was  at  law,  it  was 
equitable  in  its  nature.  Davidson  v.  Land  Co,,  126  N.  C, 
704. 

The  defendant  contended,  as  it  was  the  County  Treasurer 
who  paid  the  money,  he  should  have  been  the  plaintiff,  and 
moved  to  dismiss  on  that  account.  But  it  was  the  county's 
money  that  was  paid  to  the  defendant,  and  the  county,  by  its 
Commissioners,  is  the  proper  plaintiff.  State  v  Candler, 
118  K  C,  888;  Commissioners  v.  Sutton,  120  N.  C,  298. 
The  judgment  of  the  Court  below  must  be  affirmed. 

Affirmed. 
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BOARD  OF  SCHOOL  DIRECTORS  OF  FORSYTH  CO.  v.  COMMIB- 

SIONERS  OF  FORSYTH  CO. 

(November  27.  1900.) 

Taooaiion — Capitation  Tax — Distribution — Public  Schools — 
Constitution,  Art.  V,  sec,  2. 

Not  less  than  75  per  cent  of  the  capitation  tax  must  be  devoted 
to  school  puri>oses. 

Civil  Action  by  the  Board  of  School  Directors  of  Forsyth 
County,  a^ainflt  the  Board  of  Commissioners  of  Forsyth 
Coimty,  heard  by  Judge  H,  R.  Starbuch,  at  Chambers,  in 
Winston,  July  31,  1900.  From  an  order  enjoining  defend- 
ants  from  expending  the  capitation  tax,  except  in  accordance 
with  the  Constitution,  Art.  V,  sec.  2,  the  defendants  ap- 
pealed. 

Jones  &  Patterson,  for  plaintiffs. 
Glenn,  Manly  &  Hendren,  for  defendants. 

FuRCTiEs,  J.  While  this  case,  as  constituted  by  the  plead- 
ings, involves  several  important  questions,  they  are  not  pre- 
sented by  the  order  of  the  court  and  defendants'  appeal.  It 
is  alleged  in  the  complaint  that  the  defendants,  for  the  years 
1897,  1898,  and  1899,  had  levied  a  capitation  tax  of  $2  on 
each  taxable  poll  in  Forsyth  County,  and  had  failed  and 
refused  to*  allot  and  pay  over  to  the  school  fund  of  said 
county  75  per  cent  of  said  tax  so  levied;  that  for  each  of 
said  years  they  had  apportioned  and  paid  to  said  school 
fund  a  less  amount  than  belonged  to  it — for  the  year  1899, 
only  119-200  per  cent,  whereas  they  should  have  apportioned 
and  paid  into  said  school  fund  150-200  of  said  levy  and  col- 
lection ;  and  that  there  was  a  much  larger  amount  now 
in  the  hands  of  the  defendants,  and  in  the  hands  of  the 
.sheriff  for  collection,  and  which  will  be  collected,  than  will 
be  sufficient  to  pay  the  plaintiffs  the  amount  due  them  for 
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the  year  1899.  These  facts  are  admitted,  or  not  denied,  by 
th(  defendants,  and  upon  this  state  of  facts  his  Honor  made 
the  following  order:  "It  is  ordered  and  adjudged  that 
•defendant  Board  of  Commissioners  of  Forsyth  County  be 
restrained  and  enjoined  until  the  final  hearing  of  this  cause 
from  expending  or  using,  or  from  having  anyone  to  expend 
or  use,  other  than  for  the  purpose  of  education,  in  tlie  manner 
prescribed  by  law,  the  poll-taxes  for  the  year  1899,  that  may 
now  be  in  the  hands  of,  or  that  may  hereafter  l)e  collected  by, 
the  sheriff  of  Forsyth  County,  or  anyone  for  him,  up  to  an 
amount  which,  together  with  the  sum  heretofore  applied  to 
the  purpose  of  education,  shall  be  equal  to  $1.50  on  each  of 
the  total  number  of  polls  then  collected,  and  if,  after  reach- 
ing that  amount,  there  shall  remain  uncollected  otlier  taxable 
polls,  then  the  defendant  is  likewise  enjoined  from  expend- 
ing or  having  expended  as  aforesaid  the  sum  of  $1.50  on 
each  poll-tax  that  may  bo  collectexl  out  of  the  said  residue." 
From  this  order,  the  defendants  appealed.  So  the  only  ques- 
tion presented  by  the  appeal  is  as  to  the  correctness  of  this 
order.  If  the  plaintiffs  had  also  appealed,  the  case  would 
have  presented  the  other  interesting  question  referred  to 
above. 

The  question  presented  by  this  appeal  seems  to  be  too 
plain  for  discussion.  It  is  settled  by  Art.  V.,  sec.  2,  of 
the  Constitution,  which  reads  as  follows:  "The •proceeds  of 
l.iie  State  and  county  capitation  tax  shall  Ik?  applies!  to  the 
pi:rpose^  of  education  and  the  support  of  the  poor,  but  in  no 
oiie  year  shall  more  than  25  per  c<?nt  thereof  be  appro- 
priated to  the  latter  purpose."  It  seems  to  us  that  this 
is  too  plain  to  be  misunderstood  by  anyone  qualified  to  be  a 
County  Commissioner.  And,  from  the  argument  of  the  case, 
we  are  led  to  believe  that  the  Commissioners  did  imderstand 
that  the  Constitution  require<l  them  to  devote  75  per  cent 
of  the  capitation  tax  collected  in  their  county  to  the  pub- 
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lie  schools  of  the  county  of  Forsyth.  But  it  was  said  for 
tliem  on  the  argument,  that  they  were  led  into  this  error 
hy  some  statute  of  the  Legislature,  making  a  different  appro- 
priation of  this  tax  from  that  made  by  the  Constitution. 
This  may  be  the  reason  they  had  for  making  the  distribu- 
tion they  did.  But  it  can  not  be  any  justification 
for  their  making  this  erroneous  distribution,  or  pro- 
tection to  them  aganist  its  correction  by  the  courts.  It  must 
be  understood  that  the  Constitution  is  the  Supreme  law  in 
!North  Carolina,  and  whatever  acts  of  the  Legislature  come  in 
•conflict  with  it  must  give  way.  The  only  case  called  to 
our  attention  as  authority  in  this  case,  was  Board  of  Educa- 
iiofi  of  Bladen  County  v.  Commissioners  of  Bladen,l\S  X.C, 
379.  The  only  bearing  that  case  can  have  on  this  is  that  it 
decides  that  the  act  of  18S9,  providing  a  pension  of  9  cents 
Oil  the  $100  for  the  old  Confetlerate  soldiers,  to  be  paid 
out  of  the  capitation  tax,  was  constitutional,  as  it  did  not 
exceed  one-fourth  of  said  tax,  which  was  allowed  to  the 
poor,  as  the  old  Confederate  soldiers  were  a  part  of  the  poor 
of  the  State.  That  question  is  not  involved  in  this  appeal, 
but  it  shows  that  the  three-fourths  of  the  capitation  tax 
devoted  to  the  public-school  fund  can  not  be  entrenched  upon, 
and  the  appropriation  for  the  Confederate  soldiers  can  only 
be  sustained  by  treating  them  as  a  part  of  the  indigent  poor, 
and  by  taking  the  levy  for  their  support  out  of  the  one- 
fourth  of  the  capitation  tax  allow^ed  to  be  appropriated  to 
the  support  of  the  poor.  There  were  some  other  parts  of 
said  opinion  (113  N".  C,  379)  called  to  our  attention  on  the 
argument;  but  any  opinion  we  might  give  with  regard  to 
them  would  be  but  dicta,  which,  as  a  general  rule,  should  be 
avoided,  and  especially  so  when  it  appears  that  the  court 
is  not  in  perfect  harmony  as  to  them.  But,  as  we  can  see 
nc  reason  why  the  defendants  should  complain  of  the  order 
a}»pealed  from,  the  same  is  aflBrmed. 
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SHBSK  v.   SAIN. 
(November  27.  1900.) 

1.  Discovery,  Production,  and  Inspection — Evidence — Inr 

sjyectinn  of  Writings — The  Code^  sec.  1373 — Slander. 

Where  no  answer  has  been  filed,  the  defendant  is  not  entitled  t% 
an  order  to  insrpect  check  in  possessoeion  of  plaintiff  under 
The  Code,  sec.  1373. 

2.  Viscovery,  Production,  and  Inspection — Evidence — Inr 

specfion  of  Writings — The  Code,  sec.  578 — Slander. 

Under  the   Code,   sec.   578,   a  person   will   not   be  ordered   to 
allow  an  inspection  of  a  paper-writing  if  the  party  making 
the  request  knows  the  contents  thereof. 

3.  Dlsrorrry,  Production,  and  Inspection — Order  to  Produce 

Paper-writings  Will  be  Granted,  When — The  Code,  sec. 

578. 

An  order  allowing  others  than  the  defendant  to  inspect  a  paper- 
writing  in  the  possession  of  the  plaintiff,  under  The  Code, 
sec.    578,    is    erroneous. 

4.  Pleadings — l^ime — Filing — Judge — Discretion — Slander. 

The  trial  Court  can  not  extend  the  time  to  plead  beyond  the  next 
term  of  Court,  unless  by  consent  of  the  parties. 

5.  Appeal — Premature — Appealable    Order — Inspection    of 

Writ  ings — Slander. 

An  appeal  lies  from  an  order  requiring  a  person  to  allow  an  in 
spectlon  of.  paper-writings. 

Doroi.As,  J.,  concurs. 

Civil  Action  by  J.  L.  Sheek  against  W.  E.  Sain,  heard 
by  Judge  0,  H.  Allen,  at  Chambers,  at  Winston,  May  16^ 
1899.  From  an  order  requiring  plaintiff  to  allow  defend- 
ant to  inspect  certain  documents,  the  plaintiff  appealed. 
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Glenn  &  Manly,  and  E,  L,  Gaiiher,  for  plaintiff. 
Waison,  Buxton  &  Watson,  T.  B.  Bailey,  and  Womack  dc 
Hayes,  for  defendant. 

FuKCHES,  J.  This  is  an  action  of  slander,  founded  upon 
the  statement  contained  in  the  following  complaint,  filed  at 
Spring  Term,  1900,  of  Davie  Superior  Court:  "The  plain- 
tiff complains  and  alleges:  (1)  That  on  the  31st  day  of 
October,  1898,  at  and  in  the  county  of  Davie,  and  State  of 
North  Carolina,  and  at  divers  other  times  and  places,  the 
defendant,  Wiley  E.  Sain,  with  intent  to  injure  the  good 
name  and  character  of  plaintiff,  wilfully,  falsely,  and  mali- 
ciously spoke  of  and  concerning  the  plaintiff,  in  the  presence 
of,  and  hearing  of,  J.  M.  Call,  and  divers  other  good  citizens 
of  the  State,  in  substance  and  tenor  the  following  words,  to- 
wit:  *Jim  Sheek  (meaning  the  plaintiff)  forged  my  name 
to  a  check,'  intending  thereby  to  impute  to  the  plaintiff  the 
crime  of  forgery.      (2)   That  the  said  charge  and  imputation 

was  imtrue.      (3)  That  on  the day  of  October,  1898^ 

at,  and  in  the  county  of  Davie,  and  the  State  of  North  Caro- 
lina, and  at  divers  other  times  and  places,  the  defendant,. 
Wiley  E.  Sain,  with  intent  to  injure  the  good  name  and 
character  of  plaintiff,  wilfully,  falsely,  and  maliciously 
spoke  of  and  concerning  the  plaintiff,  in  the  presence  of  J.  M. 
Call,  and  divers  other  good  citizens  of  the  State,  in  substance 
and  tenor,  the  following  words,  viz.,  ^Jim  Sheek  (meaning 
the  plaintiff)  forged  a  check.'  *Who  would  vote  for  Jim 
Sheek — any  man  that  would  forge  a  check  ?  That  he  (mean- 
ing plaintiff)  had  forged  one  on  him  (meaning  defendant). 
No  man  ought  to  vote  for  him,  (meaning  the  plaintiff,  who 
was  then  a  candidate  for  sheriff),  intending  thereby  to  charge 
that  plaintiff  had  forged  a  bank  check  on  the  defendant,  and 
to  impute  to  this  plaintiff  the  crime  of  forgery.      (4)   That 
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said  charge  and  imputation  was  untnie.     (5)   That  on  the 

day  of  October,  1899,  at  and  in  the  county  of  Davie, 

and  State  of  North  Carolina,  and  at  divers  other  times  and 
places,  the  defendant,  Wiley  E.  Sain,  with  intent  to  injure 
the  good  name  and  character  of  plaintiff,  wilfully  and 
falsely  and  maliciously  spoke  of  and  concerning  the  plain- 
tiff, in  the  presence  and  hearing  of  William  McDaniel,  and 
divers  other  good  citizens  of  the  State,  in  substance  and 
tenor  the  following  words,  to-wit:  'Jim  Sheek  (meaning 
plaintiff)  has  forged  a  check  on  me  for  ten  dollars,  on  one 
of  the  Winston  banks,'  intending  thereby  to  impute  to  plain- 
tiff the  crime  of  forgery.  (6)  That  the  said  charge  and 
imputation  was  untrue.  (7)  That  by  reason  of  the  said 
charges  the  plaintiff  sustained  damafi:e  to  the  amount  of  five 
thousand  dollars.  Therefore,  plaintiff  demands  judgment 
against  the  defendant  in  the  sum  of  five  thousand  dollars, 
and  for  cost*."  And  at  said  term  of  court  the  defendant 
filed  the  following  affidavit:  '*Wiley  E.  Sain,  l)eing  duly 
sworn,  savs  that  he  is  informed  and  l)elieves  that  the  suretv 
on  plaintiff's  prosecution  bond  is  insolvent.  (2)  Affiant 
further  states  that  the  plaintiff  charges  defendant  with 
having  uttered  words  concerning  him  to  the  effect  that  he 
(the  plaintiff)  had  forged  the  name  of  affiant  on  the  back 
of  a  certain  bank  check.  (3)  That  the  plaintiff  has  in  his 
possession'  the  bank  check,  of  which  defendant  spoke  the 
words  he  did  use  of  and  concerning  the  plaintiff ;  that  affiant 
has  seen  the  check  in  the  hands  of  plaintiff,  and  has  seen 
the  name  of  Wile v  Sain  indorsed  thereon;  that  it  is  not 
the  signature  of  affiant,  was  never  written  by  him,  nor  did 
he  ever  have  such  a  check  in  his  possession,  nor  did  he  ever 
authorize  any  one  to  sign  his  name  thereon.  (4)  That  it  is 
important  to  this  defendant  to  have  said  check,  or  pretended 
cheek,  in  the  custody  of  this  Conrt,  siil)ject  to  the  inspection 
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of  the  parties  to  this  action  and  their  witnesses.  (6)  That 
it  is  necessary  for  this  defendant  to  have  access  to  said 
check,  in  order  to  understandingly  and  intelligently  answer 
the  complaint  filed  herein.  That  plaintiff  some  years  ago 
owed  affiant  for  leaf  tobacco  bought  of  him.  That  a  contro- 
versy arose  as  to  whether  affiant  had  been  paid  $10  by  reason 
of  a  check  on  the  bank,  plaintiff  affirming  and  defendant 
denying,  the  existence  of  such  a  check.  That  afterwards 
plaintiff  showed  this  affiant  a  paper,  purporting  to  be  a 
check,  with  affiant^s  name  indorsed  on  the  same,  which  affiant 
at  the  time  denied,  and  threatened  to  bring  suit  against 
plaintiff.  That,  under  this  threat  of  suit,  plaintiff  paid 
defendant  the  dmount  of  the  check.  Whereupon,  the  defend- 
ant prays  that  the  said  check  may  be  impounded  and  placed 
in  the  custody  of  the  Clerk  of  the  Court  for  safe-keeping  and 
for  inspection  by  the  parties  to  this  action,  their  attorneys, 
and  witnesses,  as  often  as  may  be  necessary."  Signed  by 
W.  E.  Sain,  and  sworn  to  before  the  Clerk  of  the  Court 
April  12,  1899.  And  upon  reading  the  defendant's  affidavit, 
and  after  argument  of  counsel,  the  Court  made  the  follow- 
ing order,  to  which  the  plaintiff  excepted,  and  appealed: 
"The  defendant  herein,  having  moved  the  Court  to  impound 
a  certain  check  described  in  the  affidavit  of  defendant,  and 
for  permission  to  himself,  his  counsel,  and  witnesses,  to 
inspect  the  same,  and  the  motion  having  been  by  counsel  post- 
poned, to  be  heard  by  the  Court  during  Forsyth  Court,  and 
now,  on  reading  the  affidavit  and  argument  of  counsel,  it  is 
ordered  by  the  Court  that  the  defendant,  his  attorneys,  and 
such  witnesses  as  he  may  designate,  have  inspection  of  said 
check,  and  the  indorsements  thereon,  in  the  office  of  the 
Clerk  of  Davie  Superior  Court,  upon  notice  of  ten  days  to 
plaintiff  to  produce  the  same  for  such  inspection,  to  be  in 
ihe  presence  of  plaintiff  and  his  counsel,  if  they  see  proper 
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to  be  present,  and  time  to  file  answer  is  extended  until  after 
such  inspection.*' 

The. power  of  the  Court,  if  it  had  the  power,  to  make  this 
order  is  statutory;  and  the  defendant  relies  on  sees.  678, 
1873,  Code,  as  authority  for  making  the  order.  But  it  will 
be  seen  that  it  can  not  be  sustained  by  section  1373,  as  that 
section  is  to  produce  "evidence  pertinent  to  the  issue;"  and 
if  the  rule  is  upon  the  plaintiff,  and  he  does  not  produce  the 
evidence,  or  give  a  satisfactory  reason  for  not  doing  so,  the 
defendant  may  have  jiidgment  as  of  non-suit.  And  if  it  be 
the  defendant  who  is  ordered  to  produce  such  evidence,  and 
he  does  not  do  so,  or  give  a  satisfactory  reason  therefor,  the 
plaintiff  may  have  judgment  by  default.  In  this  case  there 
had  been  no  answer  filed  and  issue  made.  The  validity  of 
the  order,  therefore,  depends  upon  section  578,  which  pro- 
vides that  "the  court  before  which  an  action  is  pending,  or 
the  judge  thereof,  may,  in  his  discretion,  and  upon  due 
notice,  order  either  party  to  give  to  the  other,  within  a 
specified  time,  an  inspection  and  copy,  or  permission  to  take 
a  copy,"  etc.  While  the  action  was  not  at  issue,  no  answer 
having  been  filed,  it  was  an  action  pending,  as  the  defendant 
had  been  summoned  to  appear,  the  case  had  been  put  upon 
the  summons  docket,  and  the  plaintiff  had  filed  his  com- 
plaint, and  we  think  section  578  applies  to  this  case. 

The  object  of  this  statute,  we  must  suppose,  was  to  enable 
a  party  to  get  information  that  he  did  not  have,  or  to  give 
him  more  definite  information,  or  data,  than  he  already 
had.  And,  upon  a  careful  reading  of  the  defendant's  affi- 
davit, we  are  unable  to  see  that  an  exhibition  of  the  check, 
or  a  copy  of  the  same,  would  give  him  any  information  he 
did  not  already  have,  or  that  a  copy  would  furnish  him 
more,  or  more  definite,  information  than  he  already  had. 
The  defendant  says  in  his  affidavit  that  "affiant  further 
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states  that  the  plaintiff  charges  defendant  with  having  uttered 
words  concerning  him,  to  the  effect  that  he  (plaintiff)  had 
forged  the  name  of  affiant  on  the  back  of  a  certain  bank 
check;"  "that  the  plaintiff  has  in  his  possession  the  bank 
check  of  which  the  defendant  spoke  the  words  he  did  Use 
of  and  concerning  the  plaintiff;  that  affiant  has  seen  the 
check  in  the  hands  of  plaintiff,  and  has  seen  the  name  of 
Wiley  Sain  indorsed  thereon ;  that  it  is  not  the  signature  of 
affiant,  was  never  written  by  him,  nor  did  he  ever  have 
such  a  check  i^  his  possession,  nor  did  he  ever  authorize  any 
one  to  write  his  name  thereon."  What  more  information 
could  an  exhibition  of  the  check  give  the  defendant?  He 
had  seen  the  check,  had 'seen  the  indorsement  thereon,  and 
knew  that  it  was  not  his  signature.  An  exhibition  could 
not  have  given  him  more  information  than  he  already  has, 
according  to  his  own  affidavit.  The  only  thing  he  seems  not 
to  know,  is  as  to  whether  he  spoke  and  uttered  the  words  of 
and  concerning  the  plaintiff,  that  plaintiff  charges  him  with 
speaking,  and  the  exhibition  of  the  check  could  give  him  no 
information  as  to  that. 

But,  although  it  appears  to  us  from  defendant's  affidavit 
that  such  exhibition  could  have  done  him  no  good,  still  we 
would  have  sustained  the  ruling  of  the  Court  upon  the 
ground  that  the  statute  gives  the  Judge  discretion  to  make 
an  ordejr  requiring  the  plaintiff  to  exhibit  the  check  to  the 
defendant,  and  to  give  him,  or  to  allow  him  to  take,  a  copy 
of  the  same,  if  the  order  had  done  no  more  than  this.  But 
the  order  does  much  more  than  this.  It  puts  it  within  the 
power  of  defendant  to  stay  the  plaintiff's  action  as  long  as 
he  pleases.  It  is  well  settled  that  the  Court  has  the  right 
to  give  further  time  to  parties  to  plead.  But  this  extension 
of  time  is  within  certain  limits,  and  can  not  extend  beyond 
the  next  term  of  Court,  unless  by  the  consent  of  the  parties. 
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To  attempt  to  give  further  time  than  this  would  be  to  trench 
upon  the  prerogative  of  the  Judge  succeeding  him.  But 
this  order  does  more  than  that.  It  puts  it  in  the  hands  of 
the  defendant  to  determine  when  he  will  answer.  He  is  to 
give  the  notice  to  the  plaintiff  whenever  he  wants  the  plain- 
tiff to  exhibit  the  check,  and  he  is  not  required  to  answer 
until  after  this.  Suppose  the  defendant  does  not  choose  to 
give  this  notice,  he  is  not  compelled  to  answer,  and  the  case 
stands  still.     He  has  the  "game  in  his  own  hands." 

But,  to  our  minds,  there  is  another  serious  objection  to  tliis 
order,  which  is  as  follows:  "It  is  ordered  by  the  Court 
that  the  defendant,  his  attorneys,,  and  such  witnesses  as  he 
may  designate,  have  inspection  of  said  check,  and  the  indorse- 
ments thereon,  in  the  office  of  the  Clerk  of  Davie  Superior 
Court,  upon  notice  of  ten  days  to  plaintiff  to  produce  the 
same  for  such  inspection,  to  be  in  the  presence  of  plaintiff 
and  his  counsel,  if  they  see  proper  to  be  present,  and  time 
to  file  answer  is  extended  until  after  such  inspection."  This 
order  very  much  exceeds  the  power  given  in  the  statute. 
The  power  being  statutory,  the  order  can  only  be  sustained 
by  the  statute,  or  it  must  fall.  The  statute  is  as  follows: 
"The  court  before  which  an  action  is  pending,  or  a  judge 
thereof,  may,  in  their  discretion,  and  upon  due  notice,  order 
either  party  to  give  to  the  other,  within  a  specified  time,  an 
inspection  and  copy,  or  permission  to  take  a  copy^  of  any 
books,  papers,  and  documents  in  his  possession,  or  under 
his  control  containing  evidence  relating  to  the  merits  of  the 
action,  or  the  defense  therein."  It  is  seen  that  the  statute 
only  authorized  the  Judge  to  order  the  plaintiff  to  exhibit 
the  check  to  the  defendant,  and  to  require  him  to  give  the 
defendant  a  copy,  or  permit  him  tx>  take  a  copy  of  the  same, 
within  a  specified  time.  This  is  the  extent  of  the  power 
contained  in  the  statute,  and  it  would  seem  that  this  is  suf- 
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ficient  to  serve  all  the  purposes  intended  to  be  effected  by  the 
statute.  We  do  not  think  it  was  intended  by  the  statute  to 
institute  an  investigation  of  the  controversy,  between  the 
parties — a  kind  of  inferior  court  and  petty  trial — with  wit- 
nesses and  lawyers  on  both  sides,  without  anyone  being  pres- 
ent with  authority  to  keep  order,  or  to  command  the  peace. 

It  was  contended  on  the  argument  that  the  appeal  was 
premature;  but  we  think  not.  Commissioners  v.  Lemly,  85 
N.  C,  341 ;  Justice  v.  Bank,  SS  X.  C,  8.  For  the  reasons 
given,  we  must  hold  that  the  order  appealed  from  was  erro- 
neous.       « 

Error. 

Douglas,  J.  (concurring).  In  concurring  in  the  opiaion 
of  the  Court,  I  deem  it  proper  to  state  that  I  do  not  under- 
stand the  Court  as  holding  that  the  discretion  of  the  Judge 
below  is  in  all  cases  irreviewable,  even  when  within  the  letter 
of  the  statute.  The  discretion  confided  to  the  Judge  is  a 
legal  disci-etion,  which  must  be  exercised  in  subordination  U> 
other  essential  principles  of  law.  Marsh  v.  Griffin,  123 
N.  C,  660.  For  instance,  suppose  that  in  the  case  at  bar 
the  plaintiff  had  declined  to  produce  the  check  for  inspec- 
tion, even  by  the  defendant  himself,  upon  the  ground  that 
it  would  tend  to  convict  him  of  the  crime  of  forgery ;  I  have 
no  idea  that  any  court  either  would,  or  could,  enforce  its 
production.  Even  if  within  the  letter  of  the  statute,  such  a 
course  would  be  against  its  essential  spirit,  and  in  direct 
violation  of  section  11  of  Art.  T  of  the  Constitution  of  the 
State. 
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WAINWRIGHT  v.  BOBBITT. 
(November  27,  1900.) 

Evidence — Deed — Sheriff's    Deed — Execution — Sale — Issu- 
ance— Proof. 

The  recital  of  execution  and  sale  in  a  Slieriff's  deed  ie  prima 
facie  evidence  thereof. 

Civil  Action  by  M.  H.  Wainwright  against  Randall  Bob- 
bitt, Ann  Harris,  Mallie  Q.  Bobbitt,  Ben.  Bobbitt,  and  Sam. 
Bobbitt,  the  last  two  infants,  by  their  guardian,  F.  S.  Spruill, 
and  B.  B.  Massenburg,  attorney,  etc.,  for  Mrs.  Rachel  Jud- 
kins,  heirs  at  law,  heard  by  Judge  E.  W,  Timherlake  and  a 
jury,  at  April  Term,  1900,  of  Franklin  Superior  Court. 
From  judgment  for  plaintiff,  the  defendants  appealed. 

W.  M,  Person  and  W.  H.  Yarhorough,  Jr,,  for  plaintiff. 
Spruill  &  Rujfin,  and  B.  B,  Massenburg,  for  the  defend- 
ants. 

Defendant  Bobbitt's  Appeal. 

Montgomery,  J.  This  is  an  action  for  the  recovery  of 
the  possession  of  land.  The  plaintiff  claimed,  through  a 
sale  under  an  execution,  and  the  sheriff's  deed  made  in  pur- 
suance thereof,  of  date  10th  of  April,  1870,  and  registered  on 
the  31st  day  of  December,  1885 — ^the  last  day  of  grace,  under 
chapter  147,  of  the  Laws  of  1885.  She  (the  plaintiff)  had 
had  possession  from  the  dat^  of  the  sheriff's  deed,  until 
about  1885,  since  which  time  the  defendants  have  been  in 
possession.  The  defendants  do  not  set  up  any  claim  to  the 
land.  They  have  no  paper  title,  and  do  not  claim  under 
possession  and  color  of  title;  and  they  have  not  been  in  pos- 
session long  enough  to  confer  title  by  presumption  of  grant. 
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The  sheriiFs  deed  was  introduced  in  evidence  by  the  plain- 
tiff, and  the  recital  therein  of  the  execution,  under  which 
the  sale  was  made,  was  the  only  evidence  tending  to  show 
that  such  an  execution  had  ever  had  existence,  if  we  may 
except  the  judgment  docket,  from  which  it  appeared  that 
numerous  executions  had  been  issued  thereon  in  the  case. 
The  judgment  docket,  however,  made  no  reference  whatever 
to  the  execution  recited  in  the  sheriff's  deed.  If  any  execu- 
tion ever  issued,  like  that  recited  in  the  sheriff's  deed,  it  does 
not  appear  in  the  Clerk's  office  from  the  judgment  or  execu- 
tion docket;  for  the  Clerk,  in  his  examination,  testified  that 
no  such  execution  could  be  found  in  his  office,  for  ten  years 
each  way,  in  all  files  where  they  would  likely  be — files 
marked  "Fi.  Fas.,"  or  "Executions,"  from  1870.  After  un- 
successful motions  to  dismiss  the  action,  under  chapter  109, 
Acts  1897,  and  chapter  131,  Acts  1899,  his  Honor  instructed 
the  jury,  if  they  believed  the  evidence,  to  answer  the  issues 
in  the  affirmative.  The  issues  were:  (1)  Is  the  plaintiff 
the  owner  and  entitled  to  the  possession  of  the  land  described 
in  the  complaint  ?  (2)  Do  the  defendants  wrongfully  with- 
hold the  possession  thereof  from  the  plaintiff  ? 

The  contention  of  the  plaintiff  is  that  the  recital  in  the 
sheriff's  deed  of  the  execution  is  substantive  evidence — prima 
facie,  to  be  sure,  in  the  sense  that  it  is  not  conclusive  as  an 
official  act,  but  yet  primary  in  its  character — and  alone  suf- 
ficient, to  prove  the  existence  of  the  execution,  imless  re- 
butted by  other  evidence  of  the  defendant.  The  defendant 
insists  that  the  plaintiff  in  this  action,  who  was  not  the  plain- 
tiff in  the  execution,  should  have  shown  the  execution  itself, 
and  the  sheriff's  return  thereon,  as  the  best  evidence  that 
the  execution  had  been  issued,  and  was  in  his  hands  at  the 
time  of  the  sale;  or  that,  if  the  execution  was  lost,  then, 
upon  proof  of  that  fact,  the  recital  in  the  sheriff's  deed  could 
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have  been  introduced  as  priyna  facie  evidence,  but  of  a 
secondary  nature,  and  admissible  only  because  of  the  inabil- 
ity of  the  party  offering  it  to  procure  the  best  evidence.  It 
was  incumbent  on  the  plaintiff  to  show  that  an  execution  had 
been  issued,  that  the  same  had  been  levied  on  the  land,  and 
that  the  land  had  been  sold  under  the  execution. 

Tte  main  question  in  the  case  then  is,  is  the  recital  in  the 
sheriff's  deed  alone — without  any  other  testimony — sufficient 
evidence  tx)  prove  (the  defendant  having  introduced  no  evi- 
dence) .  the  existence  of  the  execution  ?  Or,  to  put  it  in 
another  way,  should  the  plaintiff  have  been  required  to  show 
the  execution  itself,  and  the  return  of  the  sheriff  on  it,  as  the 
best  evidence,  or,  in  the  event  of  its  having  been  lost,  to  have 
proved  the  loss,  and  then  to  have  introduced  secondary  evi- 
dence, such  as  the  sheriff's  recital  in  the  deed,  or  the  testi- 
mony of  the  sheriff,  or  other  collateral  evidence  that  the  exe- 
cution had  been  issued  ?  In  Ilamiiton  v,  Adams,  6  N.  C, 
161,  it  was  decided  that  a  purchaser  of  land  at  execution 
sale  had  to  show  both  a  judgment  and  an  execution.  The 
English  rule,  at  the  time  when  that  decision  was  rendered, 
was  that  execution  only  was  necessary  to  be  shown  where  the 
purchaser  was  a  stranger  to  the  action.  In  Rutherford  v. 
Rabum,  32  N.  C,  144,  it  was  said  that  the  inconveniences 
attending  the  following  out  the  principle  of  Hamilton  v, 
Adam^  were  so  numerous  and  mischievous  as  to  call  for  leg- 
islative action,  and  that  in  1848  a  bill  was  enacted  into  a 
law,  entitled  "An  Act  to  secure  the  title  of  purchasers  of 
land  sold  under  execution ;"  and  the  Court  in  Rutherford  v. 
Rabum,  supra,  in  its  construction  of  that  Act  of  Assembly, 
restored  the  rule  of  the  conmaon  law,  as  it  was  understood 
to  have  prevailed  here  before  the  decision  in  Hamilton  v. 
Adams. 

But  to  return  to  the  main  discussion:     The  plaintiff's 
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coinisel  cited  immerous  authorities  to  the  effect  that  a  recital 
in  a  sheriff's  deed  that  he  had  the  execution  at  the  time  of 
sale  was  prima  facie  evidence  of  that  fact,  and  we  have  found 
other  authorities  from  our  court  to  the  same  effect,  but  in 
each  and  all  of  those  cases  the  execution  was  either  proved 
by  other  evidence  than  the  recitals  in  the  sheriff's  deed,  or  it 
was  shown  that  the  execution  had  been  issued  and  was  lost. 
The  first  case  in  our  Reports  which  we  have  been  able  to 
find,  in  which  the  question  as  to  whether  the  recitals  in  a 
sheriff's  deed  of  the  execution,  levy,  and  sale  were  evidence 
of  these  facts,  was  the  case  of  Oiuen  v,  Barksdale,  30  I^.  C, 
81,  and  the  decision  seems  to  be  in  the  negative.  But,  later, 
in  the  case  of  Hardin  v.  Cheek,  48  IT.  C,  135,  that  ruling 
was  insisted  on  by  the  plaintiff  in  the  last-named  action,  but 
the  Court  held  that  the  recitals  were  prima  facie  evidence  of 
those  facts.  The  Court  said  in  that  case :  "It  was  insisted 
that  the  recital  in  a  sheriff's  deed  was  no  part  of  the  deed, 
and  was  therefore  no  evidence  of  the  fact  recited.  This 
objection  was  founded,  we  presume,  on  what  fell  from  the 
Court  in  the  case  of  Owen  v.  BarTcsdale,  30  N.  C,  81,  in 
which  the  Court  says  that  a  sheriff's  deed  is  not  evidence 
of  the  fact.     If  the  Court  intended  to  convey  the  idea  that  a 

t 

recit-al  in  a  sheriff's  deed  is  not  any  evidence  of  the  facts  set 
forth  in  it,  we  do  not  concur  in  the  opinion,  but  deem  it  an 
error.  We  hold  that  the  recital  in  the  deed  was  prima  facie 
evidence  of  the  facts  set  forth,  it  being  the  act  of  a  public 
oflScer  in  discharging  his  official  duties,  reciting  how  and  by 
what  authority  he  made  the  conveyance,  nevertheless  open  to 
proof  that  the  fact  did  not  exist."  In  that  case,  the  sheriff's 
deed  was  introduced  to  show  the  levy  and  the  sale,  there 
being  no  sufficient  execution  set  forth  in  the  sheriff's  deed, 
the  plaintiff's  name  being  wanting.  There  a  proper  execu- 
tion had  been  issued,  and  was  shown  to  have  been  in  the 
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hands  of  the  sheriff  at  the  time  of  the  sale  by  the  records  of 
the  Superior  Court  In  Rollins  i\  Hem^,  78  N".  C,  342,  it 
was  said:  "The  plaintiffs  produced  in  evidence  a  fi,  fa,, 
issued  to  the  sheriff  of  Buncombe,  on  the  7th  of  February, 
1870,  and  levied  on  the  locus  in  quo  on  the  30th  of  May, 
1870.  They  then  offered  to  prove  by  the  Clerk  of  the  Court 
that  on  the  14th  of  March,  1871,  he  issued  a  venditioni 
exponas  on  this  judgment,  which  was  never  returned,  and 
after  diligent  search  could  not  be  found  in  his  office.  This 
evidence  was  o!)jecte(l  to,  but  admitted,  as  wv  think,  prop- 
erly." Then,  in  that  case,  the  plaintiffs  put  in  evidence 
the  sheriff's  deed  as  to  the  sale  of  the  land,  but  did  not  offer 
the  recital  as  evidence  of  the  execution.  Judge  Rodman, 
who  delivered  the  opinion  of  the  Court,  in  that  case,  after 
remarking  upon  the  difficulty  of  obtaining  clear  and  definite 
decisions  on  the  point,  says  for  the  Court :  ''The  rule  which 
seems  to  Ix^  established,  and  which  is  supported  by  rea^son, 
appears  to  be  this:  The  return  to  an  execution  is  ordinarily 
the  best  evidence  of  a  levy  and  sale  under  it.  But  when  the 
execution  has  not  been  returned  to  the  Clerk's  office,  and  it, 
with  any  return  on  it,  has  been  destroyed,  or  lost,  and  it  is 
proved  otherwise  than  from  the  recital  that  there  was  a 
judgment  and  execution,  the  recital  in  the  sheriff's  deed  i» 
prima  fa^ic  evidence  of  the  levy  and  sale ;  they  being  official 
acts  of  the  sheriff,"  etc.  In  Miller  v.  Miller,  89  N.  C,  402, 
one  of  the  objections  raised  was  that  there  was  no  sufficient 
evidence  of  a  sale  of  the  land  by  the  sheriff.  The  judgment 
and  the  execution  both  were  in  evidence,  and  the  recitals  in 
the  sheriff's  deed  were  admitted  as  prima  facie  evidence  of  a 
sale.  In  McKee  v.  Lineberger,  87  N.  C,  181,  the  plaintiff 
offered  in  evidence  a  deed  from  a  sheriff,  reciting  the  judg- 
ment. It  was  received  by  the  Court,  over  the  objection  of 
the  defendant,  upon  the  understanding  that   the  plaintiff 
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would  show  an  execution,  which  was  done.  In  Ourlee  v. 
Smith,  91  N.  C,  172,  the  sheriff's  deed  containing  recitals 
of  the  judgment,  executions,  and  sale  was  admitted,  but  the 
Clerk  of  the  Court  also  testified  that  he  had  made  diligent 
search  for  the  judgmen't  and  execution  recited  in  the  deed, 
but  that  he  could  not  find  them.  And  he  also  testified  that 
**he  found  a  statement  of  the  judgment  and  ven,  ex,  on  the 
execution  docket  of  Union  County  Court,  April  Term, 
1863,"  which  was  offered  in  evidence,  and  was  as  follows: 
'*H.  M.  Houston  against  Calvin  S.  Austin.  Judgment, 
$4.26,  and  interest  from  the  7th  of  April,  1862,  and  cost«." 
"I  advertised  the  within  land  according  to  law,  and  sold  the 
same  at  the  court-house,  in  Monroe,  on  the  7th  April,  1863, 
at  which  time  and  place  C.  B.  Curlee  became  the  last  and 
highest  bidder,  in  the  sum  of  twenty-five  dollars,  which  is 
applied  as  follows:  My  fees  and  commissions,  two  dollars 
and  twelve  cents,  retained.  (Signed)  C.  Austin,  Sheriff." 
The  minute  docket  of  the  County  Court  was  also  offered  in 
evidence,  which  contained  the  entry:  "H.  M.  Houston  vs. 
Calvin  S.  Austin.  Attachment  levied  on  land,  and  order 
of  sale."  In  that  case,  the  Court  said :  ^*It  is  incumbent  on 
every  one  who  purchases  land  at  a  sheriff's  sale,  and  claims 
title  thereto  through  a  deed  of  the  sheriff,  to  show,  if  he  be 
the  plaintiff  in  the  judgment  and  execution,  a  judgment, 
execution,  and  sale ;  but,  if  he  })e  a  stranger  to  the  judgment, 
then  he  need  not  show  a  sale  and  execution  in  the  hands 
of  the  sheriff,  authorizing  him  to  sell,  issued  from  a  court  of 
competent  jurisdiction.  Rutherford  v.  Rabuni/  32  N.  C, 
144.  And  the  recitals  in  the  sheriff's  deed  are  prima  facie 
evidence  of  the  sale  and  the  execution,  because,  as  said  by 
Chief  Justice  Xasii,  in  Hardin  r.  Cheek,  48  N.  C,  135,  'It 
is  the  act  of  a  public  officer  in  discharging  his  official  duties, 
reciting  how  and  by  what  authority  he  had  made  the  convey- 
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ance,  nevertheless  open  to  proof  that  the  fact  did  not  exist.' 
To  the  same  effect  is  the  more  recent  case  of  Rollins  v. 
Henry,  78  N.  C,  342."  Bnt  the  Court  in  the  same  cas<>  also 
said:  "The  return  there  is  prima  facie  evidence  of  what  it 
states,  and,  taking  all  the  evidence  together  offere<l  by  the 
plaintiff,  we  are  of  the  opinion  it  was  sufficient  to  supply  the 
lost  record,  and  establish  the  fact  that  there  was  a  writ  of 
venditioni  exponas  issued  to  the  sheriff  in  the  case  of  H.  M. 
Houston  against  Calvin  S.  Austin,  and  that  he  sold  the  land 
in  controversy,  and  that  C.  B.  Curlee  became  the  purchaser.'' 
In  Wilson  v.  Taylor,  98  N.  C,  275,  the  Court  reiterated  the 
doctrine  that  the  re<;itals  in  a  sheriff's  deed  were  prima 
facie  evidence  of  the  facts  recited,  but  there  was  in  that  case 
proof  of  the  existence  of  the  execution,  and  that  it  had  been 
issued,  and  was  lost. 

The  brief  of  Mr.  Spruill,  for  the  defendants,  was  well  con- 
sidered and  interesting,  and  an  examination  of  the  authori- 
ti(^  cited  by  him  has  resulted  in  the  conclusion  on  our  part 
that,  under  the  earlier  decisions  of  this  Court,  the  recital 
in  a  sheriff's  deed  under  which  he  sold  real  estate  could  be 
used  only  as  secondary  evidence,  in  cases  where  the  original 
return  and  execution  itself  could  not  be  procured,  and  after 
proof  of  its  having  been  issued  had  been  made.  That  rule, 
however,  has  been  modified  by  more  recent  decisions,  until 
it  seems  to  be  the  settled  doctrine  of  this  Court  that  the 
recitals  in  a  sheriff's  deed  are  prima  facie  evidence  of  the 
facts  therein  state<l,  and  will  be  sufficient  evidence  upon 
wliich  the  plaintiff  can  recover,  unless  it  is  rebutted  by  proof 
to  the  contrary.  In  the  present  case  the  sheriff's  deed  was 
color  of  title,  and  the  plaintiff  had  been  in  possession 
through  her  agent  for  more  than  seven  years,  and  title  had 
been  shown  to  have  been  out  of  the  State.  But  on  the  trial 
the  deed  was  not  introduced  as  color  of  title,  but  as  a  regular 
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paper  title,  and  we  have  had  to  consider  the  case  in  the 
aspect  presented  by  the  record. 
No  error. 

Defendant  Massenburg^s  Appeal. 

The  defendant  in  this  action  (in  the  form  and  manner  as 
they  are  represented  by  the  defendant  Massenbnrg)  claim 
the  land  described  in  the  complaint,  through  the  will  of 
Jeremiah  Ingram,  and  by  a  deed  from  Joseph  J.  Ingram,  a 
son  of  Jeremiah,  to  the  defendant's  grantee.  The  testator 
in  the  will  devised  the  land  to  his  widow,  IN'ancy,  and  his 
children,  Samnel,  Joseph,  Joshna,  and  Pressly,  jointly  be- 
tween them  (they  thereby  becoming  tenants  in  common), 
and  the  will  was  proved  in  due  form  in  the  county  of  Frank- 
lin, in  the  year  1826,  and  the  deed  from  Joseph  was  dated 
the  9th  of  December,  1844.  Neither  Joseph,  nor  any  of 
those  who  claim  under  him,  has  ever  been  in  possession  of 
the  land,  and  as  the  plaintiff  hai?  shown  title  out  of  the 
State,  and  the  sheriff's  deed  for  the  same,  she  is  entitled  to 
poj2 session  of  the  land. 

No  error. 

FuRCHES,  J.,  (concurring).  I  concur  in  the  opinion  of 
the  Court,  that  the  judgment  should  be  affirmwl  for  the 
reasons  stated  in  this  opinion.  I  do  not  think  it  necessary  to 
determine  whether  the  statements  in  the  deed  were  primary 
or  secondary  evidence,  or  whether  they  proved  the  issuance 
of  an  execution,  or  only  created  a  presumption  of  the  issu- 
ance of  an  execution.  It  would  have  been  necessary  t/O 
determine  these  questions  if  it  had  been  necessary  for  the 
plaintiff  to  rely  upon  the  sheriff's  deed  as  title  to  the  land, 
unaided  by  possession.  But  this  was  not  the  case.  The 
plaintiff  became  the  purchaser  of  this  land  in  1870,  took 
the  sheriff's  deed  therefor,  went  into  possession  at  once,  and 
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held  possession  thereunder  until  1885,  a  period  of  £fteea 
years.  This  deed  was,  at  least,  color  of  title,  and  the  plain- 
tiff's possession  ripened,  and  it  became  a  perfect  title  in 
seven  years,  although  it  may  have  been  defective  when  it 
was  made,  for  want  of  an  execution  authorizing  the  sale,  or 
for  any  other  defect  in  the  proceedings  under  which  it  was 
sold.  And  when  the  plaintiff  had  once  acquired  a  good  legal 
title  by  reason  of  her  colorable  title  and  her  adverse  posses- 
sion, it  could  only  be  destroyed  by  the  defendants'  after- 
wards holding  adverse  possession  for  seven  years  under  color 
of  title,  or  twentv  years  without  color  of  title.  Christen- 
bury  V,  Kitu/,  85  N.  C,  229.  And  it  was  not  necessary  that 
the  plaintiff  should  have  comnienced  her  action  at  once,  upon 
defendants'  taking  possession.  Id.  the  defendants  did  not 
offer  tx>  show  that  thev  had  anv  color  of  title,  or  that  they  had 
been  in  posst>ssion  long  enough  to  actjuire  title  by  possession. 
In  fact,  they  offered  no  evidence  of  any  kind.  It  was  there- 
fore the  duty  of  the  Court  to  charge  the  jury  that  if  they 
found,  from  the  evidence,  that  the  plaintiff  had  been  in 
possession  of  the  land  in  controversy,  holding  it,  under  the 
sheriff's  dee<l,  for  more  than  seven  years,  they  should  find 
that  the  plaintiff  was  the  owner  of  the  land.  The  judgment 
should  be  affirmed. 

Douglas,  J.,  concurs  in  the  concurring  opinion. 
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CORPORATION  COMMISSION  v.  THE  SEABOARD  AIR  LINE. 

SYSTEM. 

(November  27,  1900.) 

1.  Carriers — Railroads —Corpitration  Commission — Freight 

Rates — Car-Load, 

The  Corporation  Commissoin  may  fix  freight  rates  and  provide 
that  ten  tons  shall  be  the  minimum  car-load  tor  shipping 
fertilizers. 

2.  Pleadings — Appeal — 'Carriers — Public       Laws — Private 

Laws, 

A  corporation,  to  take  advantage  of  a  provision  in  its  charter 
as  a  defense,  must  specifically  plead  it,  a  charter  being  a 
private  statute. 

Civil  Action  by  State  of  North  Carolina  on  the  relation 
of  the  North  Carolina  Corporation  (/ommission  against  the 
Seaboard  and  Roanoke  Railroad  Company,  the  Raleigh  and 
Gaston  Railroad  (.^ompany,  the  Durham  and  Northern  Rail- 
road Company,  the  Raleigh  and  Augusta  Air  Line  Railroad 
Company,  the  Pittsboro  Railroad  Company,  the  Palmetto 
Railroad  Company,  the  Louisburg  Railroad  Company,  and 
the  Roanoke  and  Tar  River  Railroad  (Company,  heard  by 
Judge  Fredericlc  Moore,  at  October  Term,  1899,  of  Wake 
Superior  Court.  From  a  judgment  sustaining  the  order,  the 
ilefendants  appealed. 

• 

Battle  &  Mordrcai,  and  Simmons,  Pou  £'  Ward,  for  plain- 
tiff. 

J,  D,  Shaw,  W,  H,  Day,  and  /.  B.  Batchelor,  for  defend- 
ants. 

Douglas,  J.  This  is  a  proceeding  originated  before  the 
Corporation   Commission,   in   the   exercise  of   its  statutory 
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duty  to  regulate  freight  rates.  It  was  appealed  by  the 
defendaiiLs  to  the  Superior  Court,  and  thence  to  this  Court. 
On  the  27th  day  of  April,  1899,  the  plaintiff  commission 
issued  an  order  providing  that  "on  and  after  the  15th  day  of 
May,  1899,  the  maximum  freight  rates  on  fertilizers  on  all 
roads  in  this  State  will  be  as  follows  (specifying  the  rates 
per  ton  for  different  distances).  On  less  than  car-load  ship- 
ments, rates  may  be  made  20  per  cent  higher  than  above." 
This  order  is  headed,  "0.  L.,  Ten  (10)  Tons,  Minimum." 
This,  we  presume,  means  that  the  minimum  car-load  shall 
be  taken  as  10  tons,  and  this  seems  the  bone  of  contention. 
The  defendants  filed  the  following  exceptions  before  the 
commission,  all  of  which  were  overruled:  "The  said  rail- 
road companies  except  to  the  order  of  the  North  Carolina 
Corporation  Commission,  circular  No.  1 :  First.  Because  the 
said  reduction  in  the  minimum  car-load  weight  is  directly 
antagonistic  to  the  effort  being  made  generally  to  reduce  ex- 
penses through  the  furnishing  of  equipment  of  larger  capac- 
ity, and  involves  an  increase  in  the  cost  of  transportation. 
Second.  Because  the  said  rates  are  not  in  themselves  reason- 
able, or  just,  but  the  same  are  unreasonably  low;  would  fail 
to  yield  a  just  and  reasonable  revenue  for  the  service,  and 
these  defendants  would  thereby  be  deprived  of  the  equal  pro- 
tection of  the  laws,  contrary  to  the  Constitution  of  the 
United  States,  Art.  XIV,  sec.  1,  and  without  due  process  of 
law,  would  })e  deprived  of  their  property,  contrary  to  the 
Constitution  of  the  United  States,  Art.  XIV,  sec.  1.  Third. 
Because  the  figures  established  for  the  tons,  minimum,  were 
unreasonably  low,  even  when  applied  on  car-loads  of  fifteen 
tons  minimum ;  wore  protested  against  before  the  North  Caro- 
lina Railroad  Commission,  and  only  accepted  by  the  carriers 
after  the  fifteen  tons  minimum  in  basis  was  made  a  part 
of  the  tariff,  and  then  in  so  far  as  the  carriers  composing 
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the  Seaboard  Air  Line  System  are  concerned,  with  the  un- 
derstanding that  thev  wouhl  be  given  a  trial  for  the  season 
of  1898-'99  only.  Fourth.  Because  circular  No.  1  makes  no 
exceptions  in  favor  of  weaker  lines,  whose  earnings  are  at  a 
low  rate  per  mile,  which  lines  are  unable  to  exist  at  the  low 
rate  thus  sought  to  be  instituted.  Fifth.  Because  such  rates 
unjustly  reduce  the  revenues  of  lines  formerly  allowed  a  per- 
centage of  rate  above  the  stronger,  or  standard,  lines,  thus 
resulting  in  an  unfair  reduction,  greater  in  the  case  of  one 
line  than  another."  At  the  hearing  on  appeal  before  the 
Superior  Court,  the  defendants  abandoned  all  contentions 
that  the  rate  was  unreasonable.  This  practically  disposes 
of  all  exceptions  but  the  first. 

It  is  true  that  the  defendants  in  the  Superior  Court  intro^ 
duced,  among  other  evidence,  the  original  charters  of  the 
Baleigh  and  Gaston  Railroad  Company  and  the  Seaboard 
and  Roanoke  Railroad  Company,  and  contended  that  the 
provisions  of  those  charters,  passed  prior  to  the  adoption  of 
the  Constitution  of  1868,  exempted  those  roads  from  the 
operation  of  any  order  of  the  Corporation  Commission  reduc- 
ing passenger  or  freight  rates  below  the  minimum  charges 
allowed  in  said  acts.  Whatever  merit  there  may  be  in  this 
contention  is  not  now  properly  before  us,  as  it  was  not  in- 
cluded in  the  defendants'  exception  to  the  order  of  the  com- 
mission. Being  a  personal  exemption,  depending  upon  a 
private  statute,  it  does  not  come  within  the  judicial  cogniz- 
ance of  the  Court,  and  must  be  specifically  pleaded  in  bar. 
Not  having  been  so  pleaded,  it  must  be  deemed  waived,  at 
least  as  far  as  the  present  case  is  concerned.  What  might 
have  been  the  effect  of  such  a  plea  is  not  before  us,  but  its 
eflBciency  may  well  be  questioned,  in  view  of  chapter  68,  of 
the  Private  Laws  of  1899.  Cheraw  and  8,  R.  Co.  v,  Commis- 
sioners  of  Anson,  88  N.  C,  519,  522;  Keohuh  and  W.  R. 
Co.  V.  Missouri,  152  TI.  S.,  301,  317. 
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The  contentions  of  the  defendants  were  ably  presented, 
but  do  not  seem  to  us  to  touch  the  real  point  at  issue.  They 
are  best  recited  in  the  words  of  the  defendants'  brief,  as 
follows:  **The  defendants  contend  that  the  said  commis- 
sion possesses  no  powers  in  regard  to  regulating  freight 
charges  except  such  as  are  conferred  on  it  by  this  act,  and 
that  a  diligent  search  of  this  act  does  not  disclose  a  seetion 
•or  clause  conferring  such  power,  and  that  the  circular  pre- 
scribing that  the  minimum  car-load  should  be  ten  tons  is 
ultra  vires — an  arbitrary  and  unwarranted  invasion  of  the 
rights  of  the  defendants  to  conduct  and  manage  their  own 
manner  of  conducting  their  business ;  such  right  being  secured 
to  them  by  this  charter  contract  with  the  State.  If  the  com- 
mission has  the  power  to  order  what  number  of  tons  shall  be 
a  minimum  car-load,  then  it  has  the  same  power  to  order 
what  number  of  tons  shall  be  a  maximum  carload.  It  is 
conceded  that  the  commission,  except  as  to  the  R.  and  G. 
R.  R.  Co.,  and  S.  and  R.  R.  R.  Co.,  under  the  acts  creating 
it,  has  the  right  to  order  what  rates  the  defendants  shall  have 
for  fertilizers  in  car-load  lots,  provided  their  rates  be  reason- 
able. This  is  a  very  different  power  from  the  one  attempted 
to  be  asserted  in  this  case.  One  allows  the  railroads  to  build 
and  equip  their  roads  in  a  manner  that  they  deem  likely  to 
prove  both  useful  and  profitable.  The  other,  if  conceded,  is 
the  power  to  destroy.  If  the  commission  has  the  power  to 
order  that  ten  tons  shall  be  a  minimum  car-load,  then  it  has 
the  power  to  order  that  one  ton  shall  be.  The  concession 
that  the  commission  has  the  power  to  order  the  building  of  a 
suitable  depot  at  a  certain  station  is  a  different  power  fro:n 
ordering  what  dimension  such  depot  shall  be.  As  well  con- 
<^de  that  the  commission  denote  the  weight  of  rail  to  be 
used ;  whether  it  shall  be  iron  or  steel ;  whether  the  locomo- 
live  shall  be  swift  or  slow,  and  how  swift  and  how  slow; 
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whether  the  trains  shall  be  heavy  or  light,  and  how  heavy  and 
how  light — in  a  word,  that  the  Corporation  (Commission  is 
the  sole  judge  of  both  what  is  useful  or  profitable  li   the 
operations  of  railroads  in  North  Carolina."     This  coiit«\".tion 
f  oems  based  upon  an  entire  misunderstanding  of  the  action 
of  the  commission.     It  assumes  that,  when  the  cohin\is.sion 
ordered  that  ten  tons  should  constitute  a  minimimi  ca--load, 
it  intended  to  regulate  the  actual  amount  that  should  b^  car- 
ried in  any  one  car  at  any  one  time.     Nothing  could  have 
botn  much  further  from  its  intention.     Its  order  evidently 
had  no  relation  to  the  carriage  of  the  freight   Itself,  but 
fsimply  to  the  rate  of  compensation  to  be  charged  therefor. 
Translated  into  plain  English,  it  means  that  tliv   pul^Iished 
rates  are  based  upon  individual  shipments  of  ton  ton^,  or 
over,  and  that  when  less  than  ten  tons  are  shipped  tli(»  car- 
rier may  charge  20  per  cent  more  than  the  standard  rates. 
The  term  "minimum  car-loa<l"  is  clearly  a  misnomer,  per- 
haps derived  from  former  conditions  that   have  ceased  to 
bear  any  relation  to  each  other.     It  is  common  knowledge 
that  an  actual  car-load  (that  is,  a  car  filled  with  one  ship- 
ment)  can  be  more  cheaply  and  conveniently  traiusported 
than  one  containing  several  shipments  consigned  to  different 
stations,     and     perhaps     at     different      stations.        There 
is    less    handling,     and    less    risk    of    mistake     or    loss. 
We    presume    that    originally    an    actual     car-load     fixed 
the  car-load  rate,  but  when  cars  became  larger,  and  their 
capacity  greater  than  the  average  wholesale  shipment,  it  was 
deemed  just  and  proper  to  fix  upon  an  arbitrary  car-load  as 
the  standard  of  rates,  in  order  to  prevent  what  would  other- 
wise amount  to  a  large  average  increase.     The  term  "car-load 
rates,"  having  acquired  a  settled  meaning  by  long  and  gen- 
eral use,  was  probably  retained  purely  as  a  matter  of  con- 
venience.    Whatever  may  have  been  its  origin,  its  meaning 
now  is  purely  arbitrary,  and  well  calculated  to  mislead,  as  it 
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seems  to  have  done  in  the  present  case;  and  yet  the  term 
seems  to  be  universally  used  by  railroad  men,  as  well  as  by 
different  railroad  commissions. 

As,  therefore,  the  commission  has  simply  said,  in  effect, 
that  the  specified  rates  shall  apply  to  all  shipments  of  ten 
tons,  or  over,  without  any  attempt  whatsoever  to  regulate 
the  actual  mode  of  transportation,  the  only  remaining  ques- 
tion is  as  to  the  power  of  the  commission  to  fix  rates.  That 
such  rates  are  reasonable,  is  admitted  by  the  defendants.  That 
being  reasonable,  they  were  within  the  authority  of  the  com- 
mission, aside  from  any  alleged  exemptions  by  charter,  can 
not  be  questioned  in  view  of  the  provisions  of  the  statutes  and 
our  recent  decisions.  Laws  1891,  c.  320;  Laws  1897,  c- 
206;  Laws  1899,  c.  164;  Atlantic  Exp.  Co.  v.  Wilmington 
and  W.  R.  Co.,  Ill  N.  C,  463;  Leavell  v.  Telegraph  Co,^ 
116  N.  C,  211,  220;  Caldwell  v.  Wilson,  121  K  C,  425, 
472;  Abbott  v.  Beddingfield,  125  N.  C,  250;  In  re  Railroad 
Com'r  Cases,  116  U.  S.,  307 ;  Reagan  v.  Trust  Co.,  154  U.  S., 
362,  394.     The  judgment  of  the  Court  below  is  afiSrmed. 

AflSirmed. 


WISEMAN  V.  GREEN. 
(December  4,  1900.) 


Deeds  — Description  — Construction  — Intent  — Mistake  — 
Ejectment. 

Where  it  plainly  appears  from  the  deed  itself  that  there  Is  a 
mistake  in  the  deBcription,  as  where  the  woru  "east"  is 
written  "west,"  the  Court  will  construe  the  deed  according' 
to  the  intent. 

Civil  Action  by  J.  L.  Wiseman  against  Jesse  Green  and 
H.  A.  Green,  his  wife,  heard  by  Judge  Thos.  J.  Shaw,  at 
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February  Term,  1900,  of  Mitchell  Superior  Court.     From 
judgment  for  plaintiflF,  the  defendants  appealed. 

8,  J,  Erwin,  for  the  plaintiflp. 

/.  T,  Perkins  and  E.  /.  Justice,  for  the  defendants. 

FuRCHEs,  J.  This  is  an  action  for  possession  of  a  small 
piece  of  land  lying  on  Toe  River,  in  Mitohell  County,  on 
which  there  is  an  old  grist  and  saw-mill,  said  to  contain 
two  acres.  The  case  has  been  here  before  on  another  appoal, 
and  is  reported  in  123  N.  C,  395.  But,  owing  to  the  con- 
dition in  which  the  case  was  presented  in  that  appeal,  the 
opinion  is  of  but  little  service  to  us  in  this  appeal.  The  land 
in  controversy  at  one  time  belonged  to  Alexander  Wiseman, 
and  both  plaintiff  and  defendant  claim  title  under  him.  In 
1871  the  sheriff  of  Mitchell  County,  having  an  execution  in 
his  hands  against  Alexander  Wiseman,  undertook  to  lay  off 
his  homestead,  and  to  sell  the  excess  under  said  execution. 
Among  other  lands  sold  by  the  sheriff  as  such  excess,  he  sold 
two  acres  of  land  lying  on  the  Toe  River,  "on  which  is  situ- 
ated one  saw  and  grist-mill,  known  as  ^A.  Wiseman's. 
Mill ;'  "  and  the  deed  contains  the  following  calls :  "Begin- 
ning on  the  southeast  bank  of  Toe  River,  two  rods  below  the 
mill  house,  and  runs  west,  north,  east,  and  south,  to  the  hv- 
ginning,  so  as  to  include  the  mill  and  site  and  two  acres  of 
land,  it  being  and  including  the  land  sold  as  the  excess  of 
the  homestead  of  A.  Wiseman."  Tt  appears  from  the  survey 
and  the  evidence  in  the  case,  that  the  land  contained  in  the 
calls  of  this  deed  does  not  include  the  saw  mill,  nor  the* 
grist-mill,  nor  the  mill  site.  But,  if  the  first  call  "west"' 
is  reversed,  and  read  "east,''  instead  of  "west,"  the  deecri])- 
tion  in  tJie  deed,  *T)eginning  on  the  southeast  bank  of  the 
Toe  River,  two  rods  below  the  mill  house,"  will  include  both 
the  saw  and  grist-mill,  and  mill  site.  The  plaintiff  claims 
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that  the  word  "west"  should  have  been  written  "east,"  and 
was  written  "west"  by  mistake — was  an  inadvertence,  a  slip 
of  the  pen — and  should  be  corrected.  The  defendant  con- 
tends that  there  is  no  mistake,  inadvertence,  or  slip  of  the 
p<Mi  about  it,  and  that  there  is  nothing  to  correct;  that, 
instead  of  its  being  a  correction,  it  would  be  a  change  of  the 
d(^,  which  the  Court  has  no  right  to  make.  And  the  feme 
defendant  claims  that  since  the  date  of  the  sheriff's  deed, 
under  which  plaintiff  claims,  she  has  become  the  owner  of 
this  mill,  or  an  interest  in  it,  and  to  make  the  change  the 
plaintiff  is  contending  for  would  be  to  divest  her  of  her 
vested  rights.  But  it  seems  to  us  that  this  last  ex>ntention  of 
defendant — that  it  would  divest  her  of  vested  lights — can 
have  no  influence  upon  the  Court  in  considering  the  rights 
of  the  parties,  as  it  must  be  admitted  that  the  Court,  has  no 
right  to  alter  the  deed  so  as  to  make  it  convey  land  which 
was  not  sold  and  conveyed  by  the  deed.  But  it  secerns  to  be 
well  settled  that  the  Court  has  the  right  to  construe  a  deed, 
end,  in  proper  cases,  to  correct  an  inadvertence — a  *'slip  of 
the  pen" — when  it  plainly  appears  from  the  deed  itself. 
Omybeal  v.  Powers,  76  IS.  C,  66;  Davidson  v,  Schuler's 
llexrs,  119  K  C,  682.  In  Cooper  v.  White,  46  N.  C,  389, 
it  is  said  "that  it  is  now  well  settled  that  a  mistake  in  the 
e:»ui8e,  or  distance,  contained  in  the  calls  of  a  deed  shall  not 
be  permitted  to  disappoint  the  intention  of  the  parties  if 
ill  at  intention  appears,  and  the  means  of  correcting  the  mis- 
rake  is  furnished  by  a  more  certain  description  in  the  deed." 
In  Long  v.  Long,  73  N.  C,  370,  it  is  said  that  a  line  to  run 
from  a  given  point  to  the  Ramsey  Ford,  so  as  to  include  the 
cleared  land  on  Shingle  Island,  must  be  run  so  as  to  include 
the  cleared  'land  on  Shingle  Island,  although  a  straight  line 
from  the  beginning  corner  to  the  Ramsey  Ford  would  not 
touch  Shingle  Island.     In  Clark  v.  Wagner,  76  N.  C,  463, 
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where  the  call  in  the  grant  was  to  the  upper  end  of  an  island 
in  the  Catawba  River,  thence  to  the  lower  end  of  the  island, 
"so  as  to  include  two  small  islands,''  the  lower  end  of  the 
second  island  extending  considerably  lower  down  the  river 
than  the  lower  end  of  the  first  island,  the  Court  said :  "The 
line  must  be  run  to  the  upper  end  of  the  first  island,  and 
then  it  would  nm  a  straight  line  to  the  lower  end  of  that 
island,  though  it  splits  island  No.  1,  but  for  the  further 
call,  or  description,  in  the  grant,  ^so  as  to  include  two  small 
islands/  Therefore  the  line  must  be  run  down  the  far  side 
of  the  first  island  until  the  second,  or  lower  island,  is  reached. 
Then  it  must  go  to  the  far  side  of  the  second,  or  lower  island, 
which  laps  on  the  lower  end  of  the  first  island,  and  down 
the  bank  of  that  island  to  the  lower  end,  and  thence  east  to 
the  mainland,  so  as  to  include  both  islands."  This  was 
because  the  grant  was  to  be  so  run,  or  bounded,  as  to  include 
both  islands,  although  the  calls  in  the  grant  would  have  only 
included  a  part  of  the  first  island,  and  no  part  of  the  second 
island,  but  for  the  call  "so  as  to  include  two  small  islands." 
The  sheriffs  deed,  under  which  the  plaintiff  claims  "includes 
the  saw  and  grist-mill,  and  mill  site,"  and  the  deed  must  be 
run  so  as  to  include  them.  The  mill  is  what  is  considered  in 
law  a  permanent  object,  a  natural  boundary,  or  location,  and 
is  the  most  certain  part  of  the  description  contained  in  the 
deed,  and  controls  the  other  calls  therein.  The  beginning 
comer  is  certain ;  no  mistake  about  that — two  rods  below  the 
mill  house,  on  the  southeast  bank  of  the  river.  To  begin  at 
that  point  and  run  "west,"  as  the  deed  calls,  and  then  with 
the  other  calls  in  the  deed,  you  entirely  miss  the  mill  house 
and  the  mill  site.  But  to  commence  at  this  known  beginning 
comer,  thence  "east,"  and  then  with  the  other  calls  in  the 
deed,  you  include  both  mill  house  and  the  mill  site.  It  seems 
to  us  that  conmion  sense,  justice,. law,  and  the  precedents  of 
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this  Court  sustain  the  ruling  of  the  Court,  and  the  finding 
of  the  jury  that  "west"  was  a  mistake,  and  should  have  been 
written  "east."  This  being  so,  the  Court  does  not  change 
the  deed,  but  only  puts  a  legal  construction  upon  it,  whidi 
createa  no  new  rights,  nor  does  it  affect  the  rights  of  others. 
Tliere  was  much  oral  evidence  introduced  tending  to  support 
the  contention  of  the  plaintiff  and  to  sustain  the 
contention  of  the  defendants.  But  the  call  and  descrip- 
tion of  the  land  are  so  plainly  stated  in  the  deed  itself,  that 
we  have  preferred  to  put  our  judgment  upon  this  alone,  with- 
out referring  to  the  oral  evidence.  This  ruling  of  the  Court 
gives  the  plaintiff  the  oldest  title  under  Alexander  Wiseman, 
the  common  source.  There  were  a  number  of  other  excep- 
tions, which  have  been  examined,  and  can  not  be  sustained. 
They  do  not  affect  the  merits  of  the  controversy.  The  main 
contention  upon  which  the  controversy  turned  was  the  one  we 
have  discussed,  and,  as  we  find  no  error  in  that,  the  judgment 
of  the  Court  below  will  be  affirmed. 
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GARDNER  v.  SOUTHERN  RAIUIOAD  CO. 
(December  4,  1900.) 

1 .  Carriers — Negligence — Loss — Stipulations — Railroads, 

A  common  carrier  can  not,  by  express  stipulation,  exempt  itself 
from  loss  caused  by  its  own  negligence. 

2.  Carriers — Negligence — Contract — Loss — Valuable     Conr 

sideration — Railroads. 

A  common  carrier  can  make  a  valid  agreement,  fixing  the  value 
of  shipments,  in  case  of  loss  by  its  negligence,  if  such  agree- 
ment be  reasonable,  or  based  on  a  valuable  consideration, 
and  it  must  clearly  appear  that  such  was  the  intention  of 
the  parties. 

3.  Carriers — Reduced  Valuation — Burden  of  Proof — Rail- 

roads. 

The  burden  of  showing  the  valuation  clause  in  a  bill  of  lading 
reasonable,  or  to  have  been  made  for  a  valuable  considera- 
tion, is  on  the  carrier. 

4.  Evidence — Burden  of  Proof — Bill  of  Lading — Valuation. 

A  bill  of  lading  is  prima  facie  evidence  of  the  actual  value  of 
the  property  therein  named. 

Civil.  Action  by  J.  W.  Gardner  against  the  Southern  Rail- 
way Company,  heard  by  Judge  E,  W.  Timberlake  and  a  jury, 
at  May  Term,  1900,  of  Rowan  Superior  Court.  From  judg- 
ment for  plaintiff,  defendant  appealed. 

-B.  Lee  Wright  and  T.  F.  Klutz,  for  the  plaintiff. 
A.  H.  Price,  for  the  defendant. 

Douglas,  J.  This  is  an  action  for  the  value  of  a  oar- 
load  of  stone  destroyed  through  the  negligence  of  the  defend- 
ant.    The  following,  taken  from  the  case  on  appeal,  include 
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all  the  evidance  offered  by  either  side :  "It  was  admitted  by 
defendant  that  it  was  negligent,  and  liable  for  the  value  of 
the  stone  lost  and  destroyed ;  but  defendant  contended  that 
the  value  was  the  amount  agreed  on  in  the  bill  of  lading. 
Plaintiff  testified  that  two  years  ago  defendant  placed  a  car 
on  a  siding  about^  four  miles  from  Salisbury  to  enable  him 
to  load  the  same  with  stone  for  shipment  to  Danville,  con- 
signed to  a  purchaser  there,  whose  name  appears  in  the  bill 
of  lading.  After  the  car  was  loaded,  it  was  moved  by  the 
company  to  another  place,  and  afterwards  got  loose,  and 
became  a  wreck,  by  reason  of  defective  brakes.  There  was 
no  depot  at  the  siding,  nor  was  there  an  agent  at  that  point. 
Plaintiff  obtained  from  the  agent  at  Salisbury  a  blank  bill 
of  lading,  and  filled  it  up  in  his  handwriting,  and  signed  the 
same.  He  was  instructed  how  to  do  this  by  the.  agent,  and 
also  instructed  to  value  the  load  of  stone  at  the  rate  of  20 
cents  a  cubic  foot,  which,  as  plaintiff  further  testified, 
amounted  to  the  sum  of  $46.60.  Plaintiff  testified  that  the 
stone  was  worth  $218.  This  was  a  release  shipment. 
Defendant  objected  to  plaintiff's  testifying  that  the  stone 
was  worth  a  greater  sum  than  the  amount  specified  in  the 
contract,  or  bill  of  lading.  Objection  was  overruled,  and 
there  was  an  exception  to  this  ruling  by  defendant.  Defend- 
ant introduced  the  bill  of  lading,  which  was  admitted  to  be 
in  the  handwriting  of,  and  signed  by,  plaintiff."  It  is  unne- 
cessary to  set  out  the  bill  of  lading  in  full,  as  the  greater 
part  of  it  has  no  relation  whatever  to  the  question  at  issue, 
and  apparently  was  never  intended  to  have.  It  seems  to 
be  a  general  form  used  indiscriminately  for  all  kinds  of 
business,  and  merely  filled  in  with  a  few  names  and  figures 
to  fit  in  some  degree  the  particular  shipment.  That  it  is 
not  a  special  contract  for  this  particular  car-load  of  stone 
shipped  from  a  siding  near  Salisbury  to  Danville  is  apparent 
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from  the  following  express  stipulations.  Among  other 
things,  the  bill  of  lading,  which  is  of  considerable  length, 
provides  that :  "As  the  packages  aforesaid  must  pass  through 
the  custody  of  several  carriers,  it  is  understood,  as  a  part 
of  the  consideration  on  which  said  packages  are  received,  that 
the  exemptions  from  liability  made  by  such  carriers,  respec- 
tively, shall  operate  in  the  carriage  by  them,  respectively,  of 
said  packages  as  though  herein  inserted  at  length,  and  espe- 
cially that  neither  said  carriers,  nor  either  of  them,  shall  be 
liable  for  leakage  of  any  kind  of  liquids,  nor  for  the  losses 
by  the  bursting  of  casks,  or  barrels  of  liquids,  arising  from 
expansion  and  unavoidable  causes,  breakage  of  any  kind  of 
glass,  carboys  of  acid,  or  articles  packed  in  glass,  stoves,  or 
stove  furniture,  castings,  machinery,  carriages,  furniture, 
musical  instruments  of  any  kind,  packages  of  eggs,  or  for 
loss  or  damage  on  hay,  hemp,  cotton,  or  the  evaporation  or 
leakage  of  alcohol,  or  leakage  of  oil  of  any  description,  or  for 
damage  to  perishable  property  of  any  kind,  occasioned  by 
delays  of  any  kind  or  change  of  weather,  or  for  the  loss  or 
damage  on  the  sea  or  rivers.  *  *  *  It  is  further  under- 
stood and  agreed  between  the  parties  hereto,  that  the  railway 
company  above  mentioned,  or  any  connecting  railroad  com- 
pany, shall  not  be  liable  for  any  damages  by  fire,  or  collisions 
on  the  rivers  and  sra,  or  for  loss  or  damage  by  storm  or 
accident  on  >vater,  as  the  Southern  Railway  Company  and 
connecting  railroads  assume  no  marine  risks  whatever."  On 
its  face  appear  the  following  words  and  figures:  "Val.  20 
cts.  cubic  foot."  This  is  the  only  allusion  it  contains  as  to 
the  value  of  the  stone;  nor  is  there  the  slightest  intimation 
that  this  valuation  in  any  way  affected  the  rate  of  freight,  or 
was  based  upon  any  consideration  inuring  to  the  plaintiff. 
It  is  not  even  stipulated  that  this  valuation  shall  be  binding 
upon  either  party,  unless  it  is  found  by  implication  in  the 
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f ollawiDg  clause :  "In  consideration  of  the  facilities  afforded 
bv  this  through  bill  of  lading,  and  the  through  rates  of  trans- 
portation agreed  upon,  hereby  consent  to  all  of  its 

provisions,  and  expressly  agree  to  release  the  transportation 
companies  and  lines  concerned  in  this  bill  of  lading  from  any 
and  all  marine  risks."  It  is  somewhat  diflScult  to  see  the 
direct  application  of  this  clause  to  the  case  at  bar.  The 
entire  distance  from  the  quarry  to  Danville  is  over  the 
defendant's  own  line,  and  hence  there  is  nothing  in  the  nature 
of  a  through  shipment,  and  certainly  nothing  that  can  prop- 
erly be  called  marine  risks.  Nor  does  it  appear  that  the 
plaintiff  was  afforded  any  unusual  facilities.  It  is  the  duty 
of  a  common  carrier  to  furnish  all  reasonable  facilities,  and 
the  mere  furnishing  of  such  facilities  affords  no  basis  for  any 
demand  for  additional  compensation,  or  for  the  waiver  of 
legal  rights.  The  defendant  admits  that  the  loss  occurred 
through  its  own  n^ligence.  It  is  a  well-settled  rule  of  law, 
practically  of  universal  acceptance,  that  for  reasons  of  public 
policy  a  common  carrier  is  not  permitted,  even  by  express 
stipulation,  to  exempt  itself  from  loss  occasioned  by  its  own 
negligence.  Mitchell  v.  Railroad  Co,,  124  N'.  C,  236;  Hari 
V.  Railroad  Co,,  112  U.  S.,  331 ;  Phoenix  l7is,  Co,  v,  Erie 
and  W.  Transp,  Co,,  117  U.  S.,  322;  Liverpool  and  G,  W. 
Steam  Co.  v.  Phoenix  Ins,  Co,,  129  U.  S.,  397;  California 
Ins.  Co.  V,  Union  Compress  Co.,  133  U.  S.,  387,  415 ;  Conr 
stable  V,  Steamship  Co.,  154  U.  S.,  51,  62.  The  measure  of 
such  liability  is  necessarily  the  amoimt  of  the  loss;  and  if  a 
common  carrier  is  permitted  to  stipulate  that  it  shall  be 
liable*  only  for  an  amount  greatly  less  than  the  value  of  the 
property  so  lost — that  is,  for  only  a  small  part  of  the  loss — 
it  is  thereby  exempted  pro  tanto  from  the  results  of  its  own 
negliirence.  Such  a  course,  if  permitted,  would  practically 
evade  the  decisions  of  the  courts,   and  nullify  the  settled 


N.  C]  SEPTEMBEE  TERM,  1900.  297 


Gabdnes  v.  Soxjthicbk  Railroad  Co. 


policy  of  the  law.  We  do  not  mean  to  say  that  there  are  no 
<jases  where  a  common  carrier  can  make  a  valid  agreement  as 
to  the  value  of  the  article  shipped,  but  all  such  agreements 
must  be  reasonable,  and  based  upon  a  valuable  consideration. 
Moreover,  it  must  clearly  appear  that  such  was  the  intention 
of  the  parties.  This  Court  has  said  in  Hinkle  v.  Railway 
-Co.,  126  K  C,  932,  938 :  "All  such  contracts  of  limitation, 
being  in  derogation  of  common  law,  are  strictly  construed 
an<l  never  enforced,  unless  shown  to  be  reasonable.  Any 
doubt  or  ambiguity  therein  is  to  be  resolved  in  favor  of  the 
shipper;  and  it  has  been  further  held  that  the  burden  of 
proof  rested  upon  the  carrier  of  showing  that  all  such  stipu- 
latioT:8  and  exemptions  were  reasonable" — citing  Compania 
La  Flecha  v.  Brauer,  168  U.  S.,  104,  118;  4  Elliott,  R.  R, 
sec.  1424,  and  other  cases.  Again,  we  say  in  that  case,  on 
page  939,  126  N.  C,  page  350:  "Stipulations  in  a  bill  of 
ladirg  are  similar  in  their  nature  to  conditions  in  a  policy  of 
insurance.  It  is  well  settled,  by  the  highest  authority,  that 
if  a  policy  is  so  drawn  as  to  require  interpretation,  and  to  be 
fairly  sosoeptible  of  two  different  constructions,  the  one  will 
be  adopted  that  is  most  favorable  to  the  insured,  and  against 
the  construction  which  would  limit  the  liability  of  the 
insurer..  Imperial  Fire  Ins.  Co.  v.  Coos  Co.,  151  IT.  S., 
452 ;  London  Assurance  v.  Campania  de  Moagens  de  Bar- 
Hero,  167  U.  S.,  149."  The  defendant  relies  entirely  upon 
the  case  of  Hart  v.  Railroad  Co.,  supra,  but  it  does  not  apply 
to  the  facts  before  us.  That  case  was  expressly  put  upon 
the  groimd  that  the  rate  of  freight  charged  was  based  upon 
the  valuation.  The  Court  says,  on  page  336,  112  U.  S., 
page  153:  "The  defendant  receives  the  property  for  trans- 
portation on  the  terms  and  conditions  expressed,  which  the 
plaintiff  accepts  'as  just  and  reasonable.'  The  first  para- 
graph of  the  contract  is  that  the  plaintiff  is  to  pay  the  rate 
-of  freight  expressed  'on    the    condition    that    the    carrier 
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assumes  a  liability  on  the  stock  to  the  extent  of  the  follow- 
ing-agreed valuation :  If  horses  or  mules,  not  exceeding  two 
himdrcd  dollars  each.  *  *  *  If  a  chartered  car,  on  the 
stock  and  contents  in  same,  twelve  hundred  dollars  for  the 
car-load.'  *  *  *  jf  the  rate  of  freight  named  was  the 
only  one  offered  bv  the  defendant,  it  was  because  it  was  a 
rate  measured  by  the  valuation  expressed.  If  the  valuation 
was  fixed  at  that  expressed,  when  the  real  value  was  larger, 
it  was  because  the  rate  of  freight  named  was  measured  by 
the  low  valuation."  The  facts  of  that  case  were  essentially 
different  from  those  before  us,  and  on  such  facts  the  Court 
held  that  the  stipulation  was  reasonable.  In  the  case  at  bar 
it  appears  to  us  that  the  stipulation,  if  it  amounted  to  such, 
was  unreasonable,  and  without  consideration.  In  this  view 
we  are  sustained  by  the  latest  case  we  can  find  upon  the 
subject — that  of  Ward  v.  Railway  Co,  (Mo.  Sup.)  58  S.  W., 
28,  in  which  the  Supreme  Court,  of  Missouri,  says  on  page 
31 :  **Thore  was  no  consideration  for  the  'reduced  valuation 
clause'  in  the  contract  of  shipment,  and  to  that  extent  it  was 
void  and  inoperative,  and  should  not  have  been  considered 
by  the  jury."  In  the  case  at  bar  the  defendant  asked  the 
Court  to  instruct  the  jury  "that  the  quantum  of  damages  was 
the  sum  agreed  on  in  the  bill  of  lading,  and  that  waa 
admitted  by  plaintiff  to  l)e  in  the  sum  of  $46.60."  The 
Court  rofiisod  to  give  this  instruction,  and  instructed  the 
jury  "to  find  from  the  evidence  what  the  real  value  of  the 
stone  was ;  that  the  law  presumes  it  to  be  only  20  cents  per 
cubic  foot,  and  the  plaintiff  must  satisfy  them  by  the  greater 
weight  of  evidence  that  it  was  more  than  the  amount  men- 
tioned in  the  bill  of  lading;  unless  he  had  done  so,  to  render 
their  verdict  for  that  amount,  but,  if  so  satisfied,  to  render  a 
verdict  for  whatever  snm  thev  find  from  the  evidence  it  was 
worth."  In  this  charge  and  refusal  to  charge,  we  see  no- 
error.     The  judgment  of  the  Court  below  is  afl&rmed. 
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SMITH  V.  TBW. 

(December  4,  1900.) 

■ 
Adverse  Possession — Color  of  Title — Partition — Ejectment. 

The  record  of  partition  proceedings  is  color  of  title,  and  seven 
years'  posseiBsion  thereunder  will  give  good  title. 

Civil  Action  by  W.  J.  Smith,  J.  L.  Smith,  M.  L.  Wil- 
liams, T.  A.  McNeill  and  wife,  Caroline  E.,  Mary  G.  Mc- 
Neill, and  Alice  C.  McNeill,  by  their  next  friend,  Thomas 
A.  McNeill,  against  L.  J.  Tew  and  A.  C.  Tew,  heard  by 
Judge  E.  W.  TimberlaJce  and  a  jury,  at  November  Term, 
1899,  of  Cumberland  Superior  Court.  From  a  judgment 
for  plaintiffs,  defendants  appealed. 

Oeo.  M.  Rose,  for  plaintiffs. 

N,  A.  Sinclair  and  W,  A,  Stewart,  for  defendants. 

Faircloth,  C.  J.  This  is  an  action  of  ejectment  The 
plaintiffs  claim  under  a  grant  from  the  State  to  Neill  Purcell, 
in  1771,  and  mesne  conveyances.  In  a  deed  from  Draughan 
to  W.  T.  Smith  two  lines  were  omitted,  as  plaintiffs  claim, 
by  mistake.  They  introduced  a  surveyor,  who  tes-tified  that 
in  running  this  deed,  "there  were  along  the  lines  marks  on 
all  the  lines  of  the  Purcell  200  acres,  corresponding  to  the 
age  of  the  grant,  and  that,  in  his  opinion,  as  an  expert,  the 
200  acres  were  correctly  locate,  leading  to  a  well-known 
comer,  *  *  *  and  that  the  proper  location  of  this  deed 
was  as  claimed  by  the  plaintiffs,  and  the  calls  would  cover 
the  land  in  dispute."  Another  witness  gave  similar  evi- 
dence. The  defendants  excepted  to  the  fore^ing  evidence. 
The  defendants  introduced  a  grant  from  the  State,  in  1897, 
for  twenty-eight  acres  included  in  the  Purcell  grant,  accord- 
ing to  the  marked  trees  and  corners  referred  to  by  the  sur- 


800  IN  THE  SUPREME  COURT.  [1^7 


Smith  v.  Tew. 

veyor,  and  not  included  by  the  course  and  distance  expressed 
in  the  deed. 

We  are  relieved  from  remarking  on  the  above  matters  by 
another  view  presented  by  the  record.  In  1866  the  heirs, 
and  those  claiming  under  them,  of  W.  T.  Smith,  who  claimed 
under  the  Purcell  grant,  had  partition  of  said  Smith  land, 
and  the  lands  were  divided,  and  the  report  of  the  commis- 
sioners was  confirmed  by  the  Court  and  recorded.  In  that 
proceeding  one  lot  was  allotted  to  Julia  Williams,  and  it 
covers  the  land  now  in  dispute.  J.  L.  Smith,  for  the  plain- 
•  tiffs,  testified:  "It  (the  lot)  fell  to  my  sister,  Julia  Wil- 
liams, in  the  division  of  my  father's  estate.  She  had  turpen- 
tine boxes  cut  on  part  of  it,  and  worke<l  it,  and  cut  waste  tim- 
ber on  it  from  the  time  it  fell  to  her  to  within  four  or  five 
years.  Part  of  it  is  in  round  pine  now.  Work  was  done  on 
the  plantation  in  dispute.  It  was  in  her  possession,  and- 
those  who  claim  under  her,  continuously  for  all  this  time, 
and  taxes  were  regularly  paid  on  it."  His  Honor  instructed 
the  jury  that,  if  they  believed  the  evidence,  they  ought  to 
answer  the  first  issue,  "Yes."  The  defendants  excepted  to 
the  admission  of  the  partition  proceeding  as  evidence,  on  the 
ground  that  plaintiffs  had  shown  no  title  to  the  land,  and 
that  "such  attempted  division  does  not  create  a  color  of  title 
in  plaintiffs,  and  especially  when  plaintiffs  have  shown  no 
possession  or  acts  of  ownership  over  the  same."  His  Honor 
was  of  opinion  that  the  partition  record  was  color  of  title, 
and  submitted  the  evidence  to  the  jury  to  find  the  facts.  The 
question  was  directly  decided  in  Bynum  v.  Thompson,  25 
N.  C,  578,  where  the  Court  held  that  possession  under  parti- 
tion proceeding  was  taken  under  a  permanent,  written,  and 
recorded  muniment  of  title,  and  constitutes  color  of  title,  as 
much  as  if  the  parties  had  made  deeds  to  each  one  severally 
for  his  sharp.     The  plaintiff's  poss(^Bflion,  then,  for  more  than 
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thirty  years,  is  a  perpetual  bar  against  the  entry  of  all  per- 
sons (Code,  sec.  141),  subject  to  sees.  148-150,  Code.     There 
were  verdict  and  judgment  for  the  plaintiffs.     No  error. 
Affirmed. 


LOVEN  V.  PARSON. 
(December  4,  1900.) 

1.  Costs — Pwrties — Admimstrator — Judgment — Claim  and 

Delivery. 

A  person  not  a  party  to  an  action  can  not  be  taxed  with  the 
cost. 

2.  Fees — Allowance    of  Attorney's   Fees — Counsel — Claim 

and  Delivery, 

The  Superior  Court  can  not  allow  attorney  fees  in  claim  and 
delivery  proceedings. 

3.  Appeal — Special     Appearance — Costs — Judgment — Par- 

ties— Claim  and  Delivery, 

Where  Judgment  is  rendered  against  a  person,  not  a  party  to  the 
action,  he  may  make  a  special  appearance  and  appeal. 

Civil  Action  by  G.  A.  Loven  against  A.  B.  Parson,  heard 
by  Judge  J,  W,  Bowman,  at  November  Term,  1899,  of 
Burke  Superior  Court.  From  judgment  taxing  the  costs 
against  W  S.  Hall,  administrator  of  J.  P.  Hall,  W.  S.  Hall 
entered  a  special  appearance  and  appealed. 

John  T,  Perkins,  for  plaintiff. 
Isaac  T,  Avenj,  for  the  appellant 

Clakk,  J.  The  plaintiff,  collector  of  an  estate,  took  pos- 
session of  certain  personal  property  under  claim  and  delivery 
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proceedings.  An  administrator  having  been  appointed,  the 
plaintiff  turned  the  personal  property  over  to  him.  At  the 
t^rm  of  Court  the  plaintiff  obtained  judgment  by  default 
final  against  the  defendant  for  the  goods,  and  was  also  enti- 
tled to  judgment  for  costs  against  him.  But,  instead  thereof, 
the  judgment  contains  a  recital  that  the  defendant  is  insol- 
vent, and  a  judgment  that  the  plaintiff  recover  of  the  estate 
in  the  hands  of  the  administrator  (who  had  not  been  made  a 
party  to  the  action)  for  the  costs,  and  for  the  further  sum 
of  $10  disbursed  for  counsel  fees.  Why  the  collector  did 
not  deduct  his  expenditures  when  he  turned  over  the  property 
does  not  appear.  Properly,  the  administrator  should  have 
been  substituted  as  party  plaintiff,  having  been  appointed 
before  final  judgment.  Certainly  all  just  and  proper  dis- 
bursements for  costs  and  counsel  fees  by  the  collector  can  be 
proved  against  the  estate,  and  recovered  against  the  admin- 
istrator, if  he  refuses  to  pay.  But  this  must  be  done  in 
the  proper  legal  method  and  forum,  the  administrator  having 
his  day  in  court,  and  an  opportunity  to  contest  the  necessity, 
the  validity,  or  the  amount  of  such  disbursements.  It  is 
error  to  engraft  such  alien  matter  in  this  action, 
and,  even  if  that  could  be  done,  it  was  error  to 
do  so  when  the  administrator  had  not  been  made  a 
party.  The  Superior  Court  can  not  make  an  allowance  for 
counsel  fees  in  this  action.  Railroad  Co.  v,  Ooodwin,  110 
N.  C,  175. 

The  administrator  entered  a  special  appearance  for  the 
purpose  of  appealing  only,  which  was  the  course  pursued  in 
Blount  V,  Simmons,llS  N.  C.,9.  It  is  true,  the  administrator, 
not  being  a  party  to  the  action,  might  have  treated  the  judg- 
ment as  a  nullity ;  but  probably  the  simplest  and  least  expen- 
sive method  of  contesting  its  validity  was  the  course  here 
taken.     Clark  v.  Manufacturing  Co.,  110  N.  C,  111,  differs 
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from  this  in  that  there  the  defendant,  in  a  court  of  a  Justice 
of  the  Peace,  and  named  as  defendant  in  the  order  of  publica- 
tion, complained  that  the  publication  was  insufficient,  but, 
instead  of  moving  to  set  aside  the  judgment  on  that  ground, 
or  appearing  specially  at  the  trial  and  noting  an  exception, 
or  proceeding  under  section  220,  as  he  should  have  done, 
being  a  party  upon  the  face  of  the  record,  he  attempted  to 
appeal  specially.  The  judgment  on  its  face  was  r^ular, 
and,  without  the  refusal  of  some  motion  or  refusal  of  some- 
thing asked,  he  had  nothing  from  which  to  appeal.  ,  But 
here  the  appellant  is  not  a  party  upon  the  face  of  the  record. 
Therefore,  instead  of  moving  in  the  action  to  set  aside  the 
judgment,  it  is  admissible  for  him,  an  alien  to  the  action,  to 
enter  a  special  appearance  for  the  purpose  of  appealing  to 
this  Court  from  a  judgment  taken  against  him  therein.  The 
judgment  should  be  corrected  by  entering  judgment  for  costs 
against  the  defendant  and  striking  out  the  judgment  against 
th€  appellant. 

It  is  presumable  that  the  appellant  has  some  meritorious 
defense,  else  surely  an  appeal  would  not  have  been  t^ken  to 
this  Court  which  involves  so  small  an  amount,  and  for  a  claim 
which  apparently  is  a  just  disbursement,  chargeable  in  a 
proper  proceeding  against  the  estate  in  the  hands  of  the 
administrator.  It  is  true,  the  latter  has  not  set  up  such 
grounds  of  defense  as  he  may  have,  for  in  this  proceeding 
he  contests  the  judgment  solely  because  of  not  having  been 
made  a  party  to  this  action,  and  not  being  a  proper  party  if 
he  had  been. 

Error. 
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GRAY  V.  LITTLE. 
(December  4,  1900.) 

1.  Damages — Compensatoi'y — Punitive — Death  by    Wrong- 

ful Act — Mal'praetice — Physicians — Surgeons. 

The  Code,  sees.  1498  and  1499,  restrict  the  recovery  for  mal- 
practice to  compensatory  damages. 

2.  Evidence — Re-trial — Former  Appeal. 

The  opinion  in  a  former  appeal  is  not  competent  evidence  on  a 
re-trial  of  tlie  case. 

3.  Costs — Appeal — Transcript, 

Where  appellant  inserts  unnecessary  matter  in  me  transcript, 
against  the  objection  of  the  appellee,  the  costs  thereof  will 
be  taxed  against  the  appellant. 

Civil  Action  by  John  Gray,  administrator  of  the  estate 
of  Katie  Gray,  against  H.  McD.  Little,  heard  by  ^4.  L. 
Coble  and  a  jury,  at  August  Term,  1900,  of  Alexander 
Superior  Court.  From  judgment  for  plaintiff,  the  defend- 
ant appealed. 

B.  F,  Long,  J.  L.  Ov)aJtney,  F.  A,  Linney,  and  J,  H. 
Burke,  for  the  plaintiff. 

R,  Z.  Linney,  B.  B.  Burke,  and  J.  B,  Connelly,  for  the 
defendant. 

Clark,  J.  This  is  an  action  by  plaintiff,  as  administrator 
of  his  wife,  for  damages  by  reason  of  the  death  of  his 
intestate,  caused  by  the  malpractice  of  the  attending  physi- 
cian, the  defendant.  The  exception  for  submitting  an  issue 
as  to  punitive  damages,  the  admission  of  evidence  to  prove 
the  same,  and  the  instruction  thereon,  must  be  sustained 
Code,  sees.  1498,  1499   (originally  Laws  1868-'69,  c.  113, 
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sees.  70,  Yl),  which  oonferred  the  right  to  recover  in  such 
cases,  restrict  the  recovery  to  compensatory  damages.  The 
statute  is  explicit  and  unambiguous,  and  it  has  been  uni- 
formly held  that  only  compensatory  damages  could  l)e  re- 
covered. The  learned  Judge  below  was  misled  by  what  was 
said  by  this  Court  on  the  former  appeal.  126  N.  C,  385. 
That  appeal  came  up  from  an  instruction  of  the  trial  Judge 
that,  if  the  death  of  the  intestate  was  only  accelerated  by  the 
malpractice  and  negligence  of  the  defendant,  the  plaintiff 
was  not  entitled  to  recover  compensatory  damages,  but  only 
nominal  damages.  The  opinion  of  the  Court  discussed  this 
proposition,  and  found  it  erroneous,  and  said,  "There  must 
be  a  new  trial  as  to  the  issue  of  damages  only ;"  but  by  inad- 
vertence in  the  opinion  it  is  said,  "There  was  error  in  refns- 
ing  the  prayer  for  instruction."  That  prayer  containal  an 
instruction  that  plaintiff  could  rexjover  not  only  compensa- 
tory, but  punitive,  damages;  but  punitive  damages  are  not 
discussed  or  referred  to  in  the  opinion,  and  it  was  a  sheer 
inadvertence  that  the  refused  prayer  for  instruction  is  re- 
ferred to,  instead  of  the  instruction  given,  which  alone  had 
been  discussed  in  the  opinion.  It  is  our  duty  to  correct  the 
inadvertence.  It  was  also  error  to  admit  the  opinion  in  the 
former  appeal  as  evidence.  This  point  is  so  clearcly  staU^l 
by  Bynum,  J.,  in  State  v.  Smalltvood,  78  X.  C,  560,  that 
we  content  ourselves  with  a  reference  thereto.  On  this  ap- 
peal by  defendant  it  was  unnecessary  to  send  up  the  evi- 
dence, and,  as  the  same  was  excepted  to  by  the  plaintiff,  the 
costs  of  that  part  of  the  transcript  and  of  printing  the  same 
must  be  taxed  against  the  appellant.  Rules  22  and  31  of 
this  Court,  and  cases  cited  in  Clark's  Code  (3d  Ed.)  pp.  918, 
920.  The  evidence  thus  sent  up  seems  to  show  a  case  of 
aggravated  negligence,  if  not  of  peculiar  atrocity.  It  is  diffi- 
cult for  us  to  comprehend  how  the  jury  could  have  returned 
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a  verdict  of  $100  as  oompensation  for  the  death  by  malprac- 
tieo,  afi  is  found,  of  a  wife  and  mother  thirty-three  years  of 
age;  but  that  matter  was  for  the  jury,  subject  only  to  the 
irreviewable  power  of  the  trial  Judge  in  setting  aside  the  ver- 
dict and  granting  a  new  trial  whenever  the  verdict  is  either 
inadequate  {Benton  v.  Collins,  125  N.  C,  83)  or  exces- 
sive (Benton  v.  Railroad  Co.,  122  N.  C,  1008).  We  are 
not  advised  whether  the  criminal  arm  of  the  law  has  been 
invoked.  Considerations  of  humanity  would  seem  to  re- 
(juire  that  the  case  should  be  investigated  by  the  Solicitor  for 
that  district. 
New  trial. 


SHOAF   V.   FROST. 
(December  4,  1900.) 

1.  Appeal — Former  Appeal. — Former  Adjudication — Home- 

stead — Appraisers, 

Questions  decided  on  a  prior  appeal  are  res  judicata. 

2.  Appeal — Findings     of     Court — Conclusiveness — Home- 

stead, 

Finding  of  fact  by  the  Court  below,  when  there  is  evidence  on 
both  sides  of  the  question.  Is  binding  on  appeal. 

DouoLAfi,  J.,  dissenting. 

Civil  Action  by  C.  J.   Shoaf  &  Co.  against  E.  Frost, 
heard  by  Judge  E,  W,  Timherlake,  at  Fall  Term,  1900,  of 
Davie  Superior  Court.     From  judgment  for  plaintiffs,  the 
<leefndant  appealed. 

E.  L,  Oaiiher,  and  Olenn  &  Manly,  for  the  plaintiffs. 
Watson,  Buxton  &  Watson,  for  the  defendant. 
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Clark,  J.  The  defendant  excepted  to  the  homeetead 
allotment  on  the  grounds:  (1)  That  the  land  allotted  to 
him  is  found  by  the  appraisers  to  be  worth  only  $700.  (2) 
Because  the  judgment  under  which  the  homestead  is  allotted 
had  been  paid  off  before  any  return  of  homestead  had  ever 
been  made  by  the  appraisers. 

As  to  the  first  point,  it  was  decided  and  settled  in  this 
case  on  the  former  appeal  (123  N.  C,  343),  that,  the  jury 
having  fixed  the  value  of  the  whole  tract  at  $2,000,  the  land 
should  be  divided  into  two  tracts  of  equal  value  in  the  opin- 
ion of  the  appraisers,  with  election  to  the  homesteader  to 
take  his  choice.  This  is  res  judicata  as  to  this  case,  and  we 
could  not  change  the  ruling  on  a  second  appeal  presenting 
the  same  point.  Besides,  we  think  the  former  ruling  cor- 
rect. 

As  to  the  second  point,  the  defendant  filed  affidavits  to 
show  that  the  judgment  had  been  paid  off  before  the  proceed- 
ings to  allot  the  homestead.  On  the  other  hand,  the  plain- 
tiffs read  to  the  Court  the  former  affidavits  in  the  cause,  the 
executions,  and  the  sheriff's  returns,  and  further  insisted  on 
the  fact  that  the  proceedings  had  been  pending  six  years,  in 
which  time  this  cause  had  been  here  on  three  appeals  (116 
X.  C,  675;  121  N.  C,  256,  and  123  N.  C,  343),  and  that 
all  during  that  time  the  defendant  had  treated  the  judgment 
and  execution  as  valid.  The  Judge  overruled  the  exception, 
thereby  deciding  the  question  of  fact  with  the  plaintiff.  The 
defendant  did  not  ask  any  more  specific  finding  of  fact. 
There  being  evidence  on  both  sides  of  the  question,  this  find- 
ing of  fact  by  the  Court  below  is  binding  and  conclusive  on 
appeal.  Whitehead  v.  Hale,  118  N.  C,  at  page  604,  and 
cases  there  cited. 

No  error, 

DoxTGLAS,  J.,  dissents. 
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SHOAF  y.  PALATINE  INSURANCE  COMPANY. 

(December  11,  1900.) 

Insurance — Policy-holder  s  Right  to  Sue  Re-insurer. 

A  policy-holder  may  sue  a  re-insurer  to  recover  a  loes  on  prop- 
erty covered  by  his  policy. 

Civil  Action  by  C.  J.  Shoaf  and  W.  J.  Ellis,  trading  as 
C.  J.  Shoaf  &  Co.,  against  the  Palatine  Insurance  Company, 
heard  by  Judge  W.  S.  O'B,  Robinson  and  a  jury,  at  May 
Term,  1900,  of  Forsyth  'Superior  Court.  From  judgment 
for  plaintiffs,  the  defendant  appealed. 

Watson,  Buxton  &  ^Yatsony  for  the  plaintiffs. 
Glenn  &  Manly,  and  Burwell,  Walker  &  Cansler,  for  the 
defendant. 

Faircloth,  C.  J.  Prior  to  October,  1898,  the  Merchants 
and  Manufacturers  Fire  Insurance  Company,  of  Baltimore 
City,  in  the  State  of  Maryland,  issued  its  policies  of  insur- 
ance on  the  property  of  the  plaintiffs  in  the  town  of  Salem, 
N.  C,  with  the  usual  stipulations  and  conditions,  and  re- 
ceived the  premiums  therefor  from  the  plaintiffs.  During 
the  life  of  said  policies,  to-wit,  on  October  4,  1898,  the  said 
Merchant*  Company  and  the  Palatine  Fire  Insurance  Com- 
pany, of  Manchester,  England,  doing  business  in  this  State, 
entered  into  a  written  contract  of  re-insurance,  in  which  the 
Palatine  Company  agreed  to  re-insure  all  outstanding  risks 
of  the  Merchants  Company  for  loss  or  damage  by  fire,  et<5., 
on  any  property  located  in  the  United  States  and  Canada, 
and  assumed  all  liability  under  any  outfltanding  policies  or 
risks  theretofore  written  by  said  Merchants  Company,  and 
on  any  policy  or  risk  that  might  be  written  by  the  Merchants 
Company  before  November  1,  1898,  the  later  business  to  be 


N.  C]  SEPTEMBER  TERM,  1900.  309 


Shoaf  v.  Insuranob  Co. 


for  the  benefit  of,  and  under  the  direction  of,  the  Palatine 
Company,  which  company  assumed  all  expenses  and  taxes 
connected  therewith,  and  all  said  risks  and  policies  are  re- 
insured by  the  Palatine  Company.  In  consideration  of  such 
re-insurance,  the  Merchants  Company  agreed  to  pay  one- 
half  of  the  unearned  gross  pro  rata  premiums  on  all  policies 
in  force  on  October  1,  1898,  to  furnish  complete  schedules  of 
all  policies,  to  retire  from  business,  and  to  transfer  and  de- 
liver its  good-will,  right,  title,  and  interest  in  its  business, 
daily  reports,  indorsements,  registers,  and  books  of  record  to 
the  Palatine  Company,  except  office  fixtures,  furniture,  etc., 
with  a  provision  of  release  on  failure  to  perform  the  obliga- 
tions of  said  contract.  The  tenth  article  of  said  re-insur- 
ing contract  provides  that  it  shall  only  be  effective  as  between 
the  parties  thereto;  that  no  holder  of  a  policy  in  the  Mer- 
chants Company  shall  be  entitled  to  enforce  this  contract 
against  the  Palatine  Company;  that  the  holders  of  such 
policies  shall  prosecute  against  the  Merchants  Company 
any  claim  arising  imder  said  policies ;  and  the  Palatine  Com- 
pany "agrees  to  pay  all  such  claims  legally  arising  and  duly 
proved;  and  further,  in  case  of  any  contest  arising  in  con- 
nection with,  or  suit  being  brought  for,  or  on,  any  such  claim, 
said  Palatine  Company  agrees  to  defend  the  same,  and  pay 
all  costs  tad  expenses  incident  thereto."  This  agreement 
was  signed  by  the  two  companies,  and  the  plaintiffs  were  not 
parties  thereto.  Subsequently  the  insured  property  was  de- 
stroyed by  fire,  and  the  plaintiffs,  having  performed  the  con- 
ditions of  their  policy,  instituted  this  action  against  the  Pala- 
tine Company  alone. 

The  question  is,  can  the  plaintiffs,  upon  these  facts,  main- 
tain their  action  ?  This  question  has  not  until  now  beftn  be- 
tore  this  Court.  There  is  some  diversity  of  opinion  in  the 
decisions  of  the  Courts  in  our  sist^er  States  and  the  general 


810  IN  THE  SUPREME  COURT.  [12T 


Shoat  v.  Insurakob  Go. 


authorities.  *  There  is  no  question  raised  as  to  the  validity 
of  the  insuring  and  re-insuring  contracts,  each  being  in  due 
form,  and  supported  by  a  valuable  consideration.  A  policy 
of  fire  insurance  is  a  contract  of  indemnity  {Darrell  v.  Tib- 
hitis,  5  Q.  B.  Div.,  560)  ;  and  such  contract  gives  the  insurer 
an  insurable  interest  in  the  property  insured,  co-extensive 
with  its  liability  {New  York  Bowery  Fire  Insurance  Com- 
pany r.  New  York  Fire  Insurance  Company,  17  Wend.  359). 
A  contract  of  re-insurance  seems  to  be  a  union  and  blending 
of  the  business  of  the  two  companies,  presumably  for  the 
advantage  of  each  party.  The  re-insurer  absorbed  the  estate 
and  rights  of  the  re-insured,  and  assumed  the  risks  and  lia- 
bilities of  the  re-insured,  with  the  privilege  of  the  re-insured, 
in  the  present  case,  to  continue  issuing  new  policies  for  a 
time  specified,  with  the  same  right  and  liabilities 
under  the  new  policies  as  under  those  already  out- 
standing; this  to  be  done  for  the  benefit  of,  and  under  the 
direction  of,  the  defendant.  The  plaintiffs  were  neither  a 
party  to,  nor  in  privity  with,  said  contracts.  The  question 
is,  have  they  an  interest  in,  or  arising  out  of,  the  contract? 
The  defendant  is  bound  to  indemnify  the  re-insured  for  all 
risks  and  loss,  and  the  re-insured,  at  the  same  time,  is  bound 
to  indemnify  the  plaintiffs  for  risk  and  loss.  Does  the 
defendant's  liability  inure  to  the  Ix^nefit  of  the  plaintiffs, 
and,  if  so,  can  the  plaintiffs  directly  enforce  their  claim  for 
loss  against  the  defendant?  The  unearned  premium  at  the 
date  of  the  contract  was  a  part  of  the  consideration  passing 
to  the  defendant  for  it«  risk  and  liability  assumed.  In  this 
unearned  premium  the  plaintiffs  had  an  interest  at  the  time 
of  the  re-insurance. 

The  principle  sanctioned  by  several  respectable  authorities 
is  this :  If  A,  on  receipt  of  a  good  and  sufficient  considera- 
tion, agrees  with  B  to  assume  and  pay  a  debt  of  the  latter 
to  C,  then  C  may  maintain  an  ection  directly  on  such  con- 
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tract  against  A,  although  C  is  not  privy  to  the  consideration 
received  bv  A.  The  case  before  lis  seems  to  come  within  the 
same  principle.  Our  Code  (section  177)  provides  that  every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  etc.  In  all  the  cases  close  attention  is  given  to  the 
language  of  the  agreement.  In  the  present  case  the  defend- 
ant expressly  assumes  the  liability  in  case  of  loss,  but  agrees 
to  pay  to  the  Merchants  Company  only  after  claims  have 
been  duly  proved  in  an  action  against  the  Merchants  Com- 
pany. The  defendant  also  agrees,  in  the  event  of  such  litiga- 
tion, "to  defend  the  same,  and  pay  all  costs  and  expenses 
incident  thereto."  We  see  no  reason  why  the  plaintiffs 
should  be  required  to  first  sue  the  Merchants  Company,  and 
then,  in  case  of  that  company's  insolvency,  have  to  sue  the 
defendant  on  its  contract.  The  defendant  has  all  the  means 
and  information  necessary  to  make  a  just  defense. 

We  can  see  no  reason  why  the  plaintiffs  may  not  do 
directly  that  which  it  must  be  admitted  they  can  do  indi- 
rectly, nor  do  we  see  how  the  defendant  is  prejudiced  thereby. 
The  defendant  suggests  no  such  danger,  but  relies  solely  on 
the  ground  that  it  has  no  contract  with  the  plaintiffs.  Johaiv- 
ties  V,  Insurance  Company,  66  Wis.,  50,  is  decisive  on  this 
question.  It  does  not  appear  clearly,  either  from  the  state- 
ment, or  the  opinion,  whether  the  promise  was  to  pay  the  loss 
to  the  insured,  or  the  re-insured,  but  the  reasoning  in  the 
opinion  does  not  consider  that  matter  material.  It  is  the 
implied  right,  arising  out  of  the  express  agreement  of  the 
defendant,  that  enables  the  plaintiffs  to  maintain  the  action. 
The  defendant  relies  on  the  provision  in  Art.  X.,  of  its  con- 
tract as  a  protection  against  any  action  of  the  plaintiffs 
against  that  cx)mpany.  If  the  plaintiffs  have  a  right  to  sue 
the  defendant,  as  wo  think  they  have,  the  two  companies  can 
not,  by  any  agreement  between  themselves,  to  which  plaintiffs 
are  not  a  party,  defeat  that  right. 
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There  are  numerous  objections  to  evidence,  exceptions,  and 
prayers  for  instruction.  Some  relate  to  communications 
between  plaintiffs'  attorneys,  and  Harris,  the  general  agent, 
and  Ballard,  an  assistant  manager,  of  the  defendant  and  the 
Merchants  Company.  These  letters  were  written  pending, 
and  in  connection  with,  the  work  of  adjusting  the  loss  caused 
by  the  fire,  and  have  no  material  bearing  on  the  present  ques- 
tion. Carefully  reading  the  evidence,  we  find  no  incom- 
petent evidence  admitted  on  any  material  matter.  The  issues 
found  in  favor  of  the  plaintiffs  dispose  of  most  of  the  ques- 
tiojis  raised  by  the  exceptions. 

Another  exception  is  the  refusal  of  his  Honor  to  charge, 
on  the  third  issue,  "that  there  is  no  evidence  of  re-insurance 
by  the  defendant  upon  which  it  can  be  liable  directly  to  the 
plaintiffs  in  this  suit,  and  the  jury  will  answer  the  third 
issue,  ^No.'  "  Another  exception  is,  that  his  Honor  refused 
to  dismiss  the  action,  on  motion,  imder  Acts  1897,  c.  109. 
Thetae  exceptions  are  met  by  what  we  have  stated  above.  The 
defendant  says,  in  itfl  brief  and  oral  argument,  that  "the  first 
and  leading  question  in  the  case  relates  to  the  right  of  the 
plaintiffs  to  sue  the  defendant  upon  the  policies,  and  to  the 
liability  of  the  latter,  even  if  a  good  cause  of  action  upon  the 
policies  has  accrued  to  the  plaintiffs."  That  is  the  crucial 
point  in  the  case,  and  that  we  have  considered.  Our  con- 
clusion on  that  point,  already  stated,  renders  further  investi- 


gation imnecessarv. 


Affirmed. 
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WITTKOWSKY  v.  BARUCH. 
(December  11,  1900.) 

1.  Compromise  and  Settlement — Accord  and  Satisfaction — 

Discharge — The  Code,  sec,  574. 

The  payment  and  acceptance  of  a  less  sum  than  is  actually  due, 
when  received  in  compromise  of  an  entire  debt,  is  a  com- 
plete discharge  of  the  debt. 

2.  Contracts — Assignments  for  Benefit  of  Creditors — Fraud 

— Trust — Demurrer, 

A  complaint  declaring  on  a  promise  made  in  fraud  of  the  rights 
of  creditors,  under  an  assignment,  is  demurrable. 

Petition  to  re-hear.  Petition  granted.  For  former 
opinion,  see  126  K  C,  747. 

Bill-well,  Walker  &  Cansler,  and  Osborne,  Maxwell  &  Kee- 

rans,  for  the  petitioners. 
Jones  &  Tillett,  in  opposition  to  petitioners. 

FiRCHES,  J.  This  case  was  before  us  at  the  last  term, 
and  is  reported  in  126  N.  C,  747,  and  is  before  us  again 
upon  a  petition  to  re-hear.  The  facts  are  fully  stated  in  the 
report  of  the  case  when  here  before,  and  we  will  not  re-state 
them,  further  than  we  may  find  it  necessary  to  do  so  to  dis- 
pose of  the  petition  to  re-hear.  When  the  case  was  here  l>e- 
fore,  we  were  of  the  opinion  that  the  plaintiff  could  not  re- 
-cover  upon  the  old  notes,  and  so  stated  in  the  opinion;  and, 
while  the  defendants  seem  to  understand  this  to  have  been 
the  decision  of  the  Court,  the  plaintiff  does  not  so  understand 
the  opinion.  And  the  defendant  says  that,  if  that  was  the 
decision  of  the  Court  at  last  term,  he  asks  us  to  reconsider 
that  opinion  and  to  reverse  the  same,  and  the  Court  is  still 
•of  that  opinion,  to  say  so  in  plain  and  unmistakable  terms — 
in  the  language  of  counsel,  to  "emphasize  it."     We  try  not 
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to  use  harsh  expreasions,  or  language  that  is  too  aggressive,  or 
emphatic,  in  our  opinions ;  but  it  is  always  to  be  regretted,  if 
we  have  failed  to  make  ourselves  understood  by  intelligent 
lawyers.  But,  as  counsel  have  asked  us  to  do  so,  we  must 
state  that  it  was  the  opinion  of  the  Court  at  the  last  term 
that  the  plaintiff  could  not  recover  upon  the  old  note,  and 
it  was  inteTided  to  be  so  expressed  in  the  opinion  then  deliv- 
ered. This  re-hearing  is  asked  by  defendants  upon  other 
grounds  of  alleged  error  in  the  opinion  of  the  Court,  and  the 
practice  has  l)een  to  hear  the  petition  upon  the  assignment* 
of  error  stated  in  it.  But,  as  the  learned  counsel  for  plain- 
tiff insists  with  earnestness  and  great  zeal  that  this  opinion 
of  the  Court  is  erroneous,  we  depart  from  the  usual  practice 
for  the  purpose  of  reviewing  and  reconsidering  that  question, 
for  the  reason  that  the  case  is  still  within  our  control,  and 
if  it  is  erroneous  it  should  he  corrected  at  the  earliest  oppor- 
tunity. 

The  plaintiff  contracted  and  agreed  with  the  defendant,  H. 
Banich,  to  compromise  his  debt  of  $20,000  for  $10,000,  and 
to  surrender  his  notes,  amounting  to  $20,000,  upon  the  re- 
ceipt of  $10,000;  and  under  said  contract  and  agreement  of 
compromise  the  $10,000  was  paid  to  plaintiff,  and  his  notes 
for  $20,000  surrendered.  If  this  does  not  bring  the  case 
within  the  terms  of  section  574  of  The  Code,  which  reads 
as  follows :  "In  all  claims,  or  money  demands,  of  whatever 
kind,  anvl  howsoever  due,  where  an  agreement  shall  have 
been,  or  shall  l)e,  made  and  accepted  for  a  less  amount  than 
that  deniaM(Ie<l,  or  claimed  to  be  due,  in  satisfaction  thereof, 
the  payuK'^nt  of  such  less  amount,  according  to  any  such 
agreement  in  compromise  of  the  wholes,  shall  be  a  full  and 
complete  discharge  of  the  same" — we  are  not  able  to  under- 
stand the  meaning  of  the  English  language.  This  was  not  so 
before  tlie  enactment  of  section  574  of  The  Code.  MeKenzie 
V,  CuJbreih,  (JO  N.  C,  ^U;B7yan  v.  Foy,  69  K  C,  45.  But 


N.  C]  SEPTEMBEK  TERM,  1900.  315 


Wrtkowskt  i;.  Babuch. 


seetion  574  changed  the  law  as  held  in  the  cases  above  cited, 
and  the  receipt  of  a  part  in  satisf  acticm  of  the  whole  is  now 
as  effective  as  if  the  whole  amount  of  the  debt  had  been  paid. 
This  section  has  been  held  to  be  constitutional  and  valid. 
Koonce  v.  Russell,  103  N.  C,  179.  The  payment  and 
acceptance  of  a  less  sum  than  is  actually  due,  in  compromise 
of  the  whole  debt,  is  a  complete  and  valid  discharge  of  the 
whole  debt,  under  section  574.  Kerr  v.  Sanders,  122  N.  C, 
635.  The  facts  that  plaintiff  agreed  to  receive  $10,000  by 
way  of  compromise  for  his  $20,000  debt,  and  that  he  received 
the  $10,000,  and,  upon  the  receipt  of  the  same,  surrendered 
the  four  notes,  amounting  to  $20,000,  are  fully  set  forth  in 
plaintiff's  complaint.  If  this  was  not  a  compromise  and  a 
discharge  of  plaintiff's  debt,  what  becomes  of  the  debts  of 
the  other  creditors  ?  Were  they  discharged  ?  Or  can  they 
all  sue  for  and  recover  the  balance  of  their  debts  ?  If  they 
can,  where  is  the  compromise  ?  The  defendant  eoml>ats  this 
doctrine,  and,  for  the  pnrpoee  of  sustaining  his  contention 
that  this  transaction  between  the  plaintiff  and  the  defend- 
ant, H.  Baruch,  was  not  a  discharge  of  the  old  notes,  cites 
Wilcoxon  V.  Logan,  91  N.  C,  449,  and  other  cases.  Upon 
examination  it  will  be  swn  that  this  case  has  no  application 
to  the  case  under  consideration.  There  was  no  agreement 
in  that  case  to  compromise  the  debt  and  take  a  lees  sum  than 
was  claimed,  and  no  amount  was  paid  or  received  under  any 
such  agreement.  The  other  cases  he  cites  are  where  there  is 
a  valid  debt,  and  a  new  note  is  given  for  the  old  debt,  which 
is  tainted  with  usury,  and  for  that  reason  could  Nnot  be  en- 
forced. It  was  held  that  the  giving  the  new  note  did  not  dis- 
charge the  debt.  But  these  cases  have  no  application  tx)  the 
case  under  consideration,  as  there  was  no  agreement  between 
the  parties  to  compromise  the  old  debt,  and  to  take  a  less  sum 
than  was  due  uj)on  the  old  debt  in  satisfaction  of  the  old  debt, 
and  therefore  do  not  fall  imder  section  574.     The  learned 
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counsel,  in  his  brief  and  argument,  seema  to  have  entirely 
overlooked  this  section  of  The  Code,  which  is  the  turning 
point  in  his  case. 

We  are,  therefore,  compelled  to  hold  that  the  plaintiff  can 
not  recover  on  the  old  notes,  and  with  this  we  might  close  this 
opinion  and  sustain  the  demurrer,  if  we  were  entirely  gov- 
erned by  the  argument  of  plaintiff's  counsel.  He  contended 
in  his  argument  that  this  action  was  brought  expressly  upon 
the  old  notes,  and  not  on  the  new  promise.  And  in  his 
printed  brief  he  says :  "In  order  that  the  demurrer  be  sus- 
tained in  this  action,  it  is  absolutely  necessary  that  the  first 
proposition  argued  by  the  defendant  above  be  true.  In  other 
words,  unless  this  is  an  action,  not  to  recover  the  original 
debt,  but  for  a  breach  of  the  promise  to  execute  the  new 
notes,  then  the  whole  argument  of  the  defendant  falls  to  the 
ground.  *  *  *  We  submit  that  upon  the  face  of  the 
complaint  it  is  clearly  and  undoubtedly  an  action  to  recover 
the  original  indebtedness  set  forth  in  the  first  paragraph  of 
the    complaint,  which    the    demurrer    admits    to    be    true. 

*  *  *  We  are  at  a  loss  to  see  how  anyone  can  read 
the  complaint,  and  come  to  the  conclusion  that  this  is  an 
action  ba^ed  upon  the  premise  of  the  defendant  to  execute 
new  notes,  vvlicn  it  io  alleged  that  this  promise  was  merely  a 
trick  and  fraudulent  contrivance  on  the  part  of  the  defend- 
ant, n.  Bamch."  A  demurrer  only  admits  facts  stated  in 
the  complaint,  and  not  arguments,  or  conclusions,  that  may 
be  drawn  from  them.  So  it  would  seem  that  we  have  gotten 
ourselves  into  the  trouble  of  this  re-hearing  by  undertaking 
to  give  plaintiff  something  that  he  does  not  ask  for  and  does 
not  want — by  undertaking  to  give  him  a  '^chance"  upon  the 
new  promise,  which  he  says  he  does  not  ask  for,  and  by  his 
argument  virtually  admits  can  not  be  done.  It  is  hard  to 
overlook  the  admissions  and  argument  of  so  learned  a  law- 
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yer  as  represented  the  plaintiff,  and  the  Court  has  decided 
to  reverse  'its  former  judgment  and  sustain  the  demurrer. 
But,  in  doing  this,  it  is  only  just  to  the  Court  that  we  should 
extend  this  opinion  so  as  to  give  a  short  discussion  to  what 
we  thought  before  was  embraced  in  ihe  complaint,  called  the 
"new  promise;"  that  is,  the  promise  of  the  defendant  to 
execute  new  notes  to  the  plaintiff  for  the  balance  of  his  debt. 
This  fact  is  clearly  stated  in  the  complaint,  and  it  seems  to 
have  led  the  Court  into  the  error  of  considering  it  in  the 
former  opinion.  It  was  contended  in  the  argument  for  the 
defendants  that  the  Court,  on  the  former  hearing,  over- 
looked the  fact  that  the  plaintiff  was  a  trustee  of  the  assets 
of  the  defendant,  H.  Baruch,  and  of  the  creditors  of  said 
Baruch,  under  the  deed  of  trust,  and  that  the  Court  was  led 
into  error  by  reason  of  this  oversight.  The  defendants'  coun- 
sel are  in  error  in  stating  that  the  fact  that  plaintiff  was  the 
trustee  of  this  fund  was  overlooked  by  the  Court  on  the 
former  hearing.  This  fact  was  considered  by  the  Court,  as 
the  opinion  will  show,  and  some  of  the  authorities  cited  for 
the  defendants  on  the  re-hearing  are  cited  in  the  opinion  of 
the  Court  But  it  may  be  (and  as  it  now  seems  to  the 
Court)  that  it  did  not  give  to  this  fact  the  weight  it  was  and 
is  entitled  to.  The  case  at  last  term  was  not  argued  by 
defendant  upon  this  point  with  the  care  and  elaboration  it 
was  at  this  term.  This  may  have  been  because  the  defend- 
ant thought,  with  plaintiff,  that  the  case  depended  upon  the 
correctness  of  that  groimd  of  the  demurrer — the  right  to 
recover  an  old  debt.  But,  however  this  may  be,  the  defend- 
ant cited  many  new  authorities,  not  cited  or  considered  be- 
fore, which  have  influenced  the  Court  to  reverse  its  judg 
ment.  These  authorities  are  to  the  effect  that  an  executory 
contract,  based  upon  a  fraudulent  or  illegal  consideration, 
will  not  be  enforced.     For  this  position  the  defendant  cites 
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many  authorities — among  them,  Covington  %\  Threadgill, 
88  N.  C,  186;  Bowman  v.  Gonegal,  92  Am.  Dec.,  537; 
Blackford  v.  Preston,  8  Term  R.,  89 ;  King  v.  Winants,  71 
X.  C,  469;  Hays  v,  Davidson,  70  N.  C,  673;  and  many 
other  cafies.  But,  as  this  is  such  common  learning,  we  do 
not  cite  other  cases.  The  court  before  had  no  diflBculty  as 
to  the  correctness  of  this  proposition. 

The  mattier  about  which  the  Court  erred  was  in  not  hold- 
ing that  it  was  unlawful  for  the  plaintiff  to  sell  out  his  trust 
to  Latta.  We  said  then  that  it  was  a  badge  of  fraud,  but,  it 
seems,  we  stopped  too  soon.  The  authorities  cited  upon  this 
hearing  have  satisfied  us  that  it  was  not  only  a  badge,  but  a 
fraud  upon  the  other  creditors  of  Baruch,  who  were  his 
cestuis  que  trustent;  that  it  was  illegal  for  him  to  do  this. 
And  no  executory  contract  based  upon  this  transaction  will 
be  enforced  in  the  courts  of  this  State.  Foot  v.  Emerson, 
33  Am.  Dec.,  205,  is  directly  in  point,  and  shows  that  a 
trustee  can  not  sell  his  trust.  Hays  r.  Davidson,  supra; 
Comstock  V.  Draper,  1  Mich.,  481  ;  Phalen  v.  Clark,  19 
Conn.,  421 ;  Bu^k  v,  Albee,  26  Vt.,  184.  "It  is  a  general 
principle,  universally  enforced,  that  trustees  can  not  use 
their  relations  with  trust  property  to  their  personal  advan- 
tage.  An  agreement  to  accept  money  or  other  valuable 
thing  as  consideration  for  violating  or  abandoning  a  trust  is 
illegal."  Elliott  v.  Chamberlain,  48  Am.  Rep.,  327. 
"Trust  funds  must  be  managed  exclusively  in  the  interest  of 
the  beneficiaries,  and  can  not  be  employed  so  as  to  work  a 
benefit  to  the  trustee."  McEachem  v.  Stewart,  114  N.  C, 
370;  Cansler  r.  Penland,  125  I^".  C,  578.  The  examination 
of  these  cases  and  the  argument  of  coimsel  have  satisfied  us 
that  the  plaintiff  (if  he  wished  to  do  so)  can  not  recover  on 
the  new  promise. 

While  we  reverse  our  judgment  in  this  case,  we  find,  upon 
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reading  the  opinion  of  the  Court  at  the  last  term,  that  it  is 
not  necessary  to  change  or  modify  any  argument  or  state- 
ment made  in  that  opinion,  except  the  last  paragraph,  in 
which  it  is  said  that  it  doee  not  sufficiently  appear  on  the 
face  of  the  complaint  for  us  to  declare  it  a  fraud,  and  the 
sentence  overruling  tJie  demurrer.  We  now  think  that  it 
does  sufficiently  appear,  and  we  allow  the  petition  to  re-hear, 
and  sustain  the  demurrer.  This  will  be  certified  to  the 
court  below,  and  the  action  dismissed. 
Petition  allowed. 


THOMAS  V.  NICHOLS. 
(December  11,  1900.) 

1.  T(uc    Titles— Tax    Saie— Sheriff's    Deed— l^oHce— Re- 

demption— NoiirResident — Publication — Deed, 

Purchaser  of  land  at  a  tax  Bale  must  comply  strictly  with  the 
statute  as  to  the  time  for  giving  notice  by  publication  to  a 
non-resident  owner  of  the  land. 

2.  Too:  Titles — Notice — Tax  Sale — Computation  of  Time — 

Redemption! — Tender — Agent, 

Where  an  owner  of  land  has  until  a  certain  day  to  redeem 
land  sold  for  taxes,  a  tender  of  the  tax  on  that  day  by 
owner,  or  agent,  is  in  time. 

Civil  Action  by  E.  A.  Thomas,  against  R.  L.  Nichols, 
Sheriff,  heard  by  Judge  T.  J.  Shaw,  upon  an  agreed  state 
of  facts,  at  January  Special  Term,  1900,  of  McDowell 
Superior  Court.  From  judgment  for  defendant,  plaintiflF 
appealed. 

J?.  «7.  Justice,  for  plaintiff. 
No  counsel  contra. 
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Montgomery,  J.  On  the  2d  of  May,  1898,  Dale  and 
Marklin  became  the  purchasers  of  the  50  acres  of  land  men- 
tioned in  the  facts  agreed,  at  a  sale  made  by  the  sheriff  of 
McDowell  County  for  the  taxes  due  by  the  owner  of  the 
land,  Henry  P.  Leader,  for  the  years  1896  and  1897,  and 
received  from  the  sheriff  a  certificate  of  purchase,  to  the 
effect  that  the  purchasers  would  be  entitled  to  a  deed  on  the 
2d  of  May,  1899,  on  surrender  of  the  certificate,  unless  re- 
demption should  be  made  according  to  law.  Leader  did  not 
live  on  the  land  at  the  time  of  the  sale,  and  at  the  time  of  the 
publications  of  the  notice  hereinafter  mentioned,  and  was  a 
non-resident  of  the  State.  Publication  was  made  by  Mark- 
lin of  a  notice  which  was  intended  to  give  Leader  informa- 
tion, under  sec.  64,  p.  272,  of  the  Act-s  of  1897,  of  his  pur- 
chase of  the  land,  in  whose  name  it  was  taxed,  a  description 
of  the  land,  for  what  year  it  was  taxed,  and  when  the  time 
of  redemption  would  expire.  The  statute  requires  that  the 
notice  shall  be  inserted  three  times — the  first  not  more  than 
five  months,  and  the  last  time  not  less  than  three  months, 
before  the  time  of  redemption  shall  expire.  The  first  notice 
was  inserted  on  Februarj'^  10,  1899,  the  second  notice  was  in- 
serted February  18,  1899,  and  the  third  notice  on  February 
24,  1899.  Each  and  all  of  the  insertions  of  the  notice  were 
less  than  three  months  before  the  time  of  redemption  named 
in  the  sheriff's  certificate,  and  although  the  purchaser  under- 
took to  extend  the  time  of  redemption  to  the  2d  day  of  June, 
1899,  yet  he  will  not  be  allowed  in  that  method  to  change  the 
language  and  plain  meaning  of  the  statute.  If  a  purchaser 
of  land  at  a  tax  sale  fails  to  comply  with  the  terms  of  the 
statute,  which  requires  notice  to  the  owner  of  the  land,  he 
does  so  at  his  peril.  A  delay  in  demanding  the  deed  from 
the  sheriff  will  work  no  injury  to  the  purchaser,  if  he  has 
given  the  notice  in  the  manner  and  form  as  required  by  the 
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statute;  t.  e.,  not  less  than  three  months  before  the  time  of 
redemption,  which  is  one  year  from  the  day  of  sale.  But, 
besides  this,  the  purchaser,  in  his  notice,  undertook  to  ex- 
tend the  time  of  redemption  until  the  2d  day  of  June,  1899, 
and  upon  that  day  one  J.  H.  Atkins,  representing  himself 
as  agent  of  Leader,  paid  to  the  sheriff  the  amount  of  taxes, 
and  all  interest,  costs,  and  penalties,  and  the  sheriff  offered 
the  same  to  the  plaintiff,  who  had  received  an  assignment 
from  the  purchaser  of  the  certificate,  and  he  refused  to  ac- 
cept the  same.  The  plaintiff  contended  that  the  tender  of 
the  taxes,  etc.,  was  too  late,  And  that  it  ought  to  have  been 
made  before  the  2d  day  of  June  commenced ;  that  is,  on  the 
1st  day  of  the  month.  We  think  the  whole  of  the  2d  day 
of  June  was  given  Leader  in  which  to  pay  the  taxes.  But 
the  plaintiff  further  contends  that  Atkins  was  not  really  the 
agent  of  Leader  to  make  the  payment  of  taxes  and  to  re- 
deem the  land.  In  reply  to  that,  in  the  facts  agreed,  it  is 
stated  that  Atkins  represented  himself  as  the  agent  of  the 
plaintiff,  and  offered  to  do  what  Leader  had  the  right  to  do ; 
and  Atkins  got  no  advantage  under  the  transaction,  person- 
ally, so  far  as  we  can  see. 

The  judgment  was,  that  the  plaintiff  was  not  entitled  to  a 
deed  to  the  land  from  the  sheriff — that  being  his  cause  of 
action — and  that  he  take  nothing  by  his  suit,  and  pay,  with 
the  sureties  upon  his  prosecution  bond,  the  costs  of  the  ac- 
tion.    There  is  no  error,  and  the  judgment  is 

Affirmed. 


127 21 
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BAKER  V.  BREM. 
(December  19,  1900.) 

Services  of  Process — Summons — Justice  of  the  Peace — 
Sheriff — Coron-er- — Special  Officers — Acts  1891,  Chap, 
17S. 

Acts  1891,  ch.  173,  providing  for  deputizing  special  officers 
where  the  Sheriff  and  Coroner  are  interested,  apply  to 
Courts  of  Justices    of.  the  Peace. 

Petition  to  Rehear.  Perition  granted.  For  former 
opinion,  see  126  N.  C,  367. 

/.  T.  Perkins,  for  petitioner. 
Avery  &  Erwin,  in  opposition. 

Clark,  J.  When  this  ease  was  decided,  our  attentiim 
was  called  to  chap.  173,  Acts  1891,  and  it  was  overlooked  by 
us.  That  statute  provides:  "If,  at  any  time,  the  sheriff  of 
any  county  be  interested  in  or  a  party  to  any  proceeding  in 
any  court,  *  *  *  or  if  the  coroner  be  interested  in  any 
such  proceeding,  then  the  court  from  which  such  process  is- 
sues shall  appoint  some  suitable  person  to  act  as  special  coro- 
ner to  execute  such  process,"  etc.  This  language,  by  its  very 
terms,  applies  to  "any  proceeilings  in  any  court."  It  is  not 
restricted  to  the  Superior  Courts,  but  the  contrary  intent  is 
expressed.  Here,  the  sheriff  being  insane,  and  the  coroner 
being  interested  in  this  action  before  a  Justice  of  the  Peace, 
that  officer,  under  authority  of  this  statute,  deputized  an 
officer  specially  to  serve  the  summons,  and  he  made  due 
service  as  such.  The  petition  to  rehear  should  be  granttnl, 
and  the  judgment  below  affirmed. 

Montgomery,  J.  (dissenting).     This  matter  is  before  u« 
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on  a  petition  to  rehear.  The  case,  as  originally  heard,  is 
reported  in  126  N.  C,  367,  35  S.  E.  630.  The  grounds 
upon  which  the  petition  rests,  in  the  language  of  the  peti- 
tioner, are  stated  to  t)e  as  follows:  "(1)  That  in  filing  the 
opinion  in  this  case  it  appears  this  honorable  Court  over- 
looked and  were  not  advertent  to  the  fact  that  John  Wall  had 
served  the  summons  under  a  special  deputation  of  D.  C. 
Pearson,  J.  P.,  before  the  attempted  amendment  by  the 
Justice  in  directing  it  to  the  town  marshal,  as  shown  by  the 
exceptions  of  appellee  to  the  statement  on  appeal  by  appel- 
lants, accepted  by  appellants,  and  thus  a  part  of  the  state- 
ment on  appeal,  as  follows:  'That  it  should  appear  that 
the  Justice,  D.  C.  Pearson,  deputed  John  Wall  to  execute  the. 
summons  and  claim  and  delivery  papers  because  the  sheriif 
of  Burke  Coxmty  was  insane,  the  coroner  was  ex-officio  slier- 
iff,  and  the  defendant  R.  J.  Hallyburton  was  an  officer  under 
him,  and  in  his  name  had  levied  an  attachment  on  the  prop- 
erty in  his  possession,  and  as  such,  had  it  in  his  possession^ 
and  that  said  Wall  was  deputed  under  Acts  1891,  chap.  173.' 
(See  statement  on  appeal.)  (2)  That  the  Court  overlooked 
the  facts  that  Justice  Somers,  upon  trial  of  the  case  on  its 
merits,  and  finding  the  property  belonged  to  Mrs.  Mabel 
I>aker,  'allowed  the  plaintiff  to  amend  any  process  or  return 
or  procot^ding  herein  in  form  or  substance  for  the  further- 
ance of  justice,  as  provided  by  Code,  sec.  908';  that  the 
Superior  Court  affirmed  the  said  ruling  of  the  Justice,  A.  F. 
Somers,  in  allowing  all  required  amendments  of  summons^ 
service,  and  return,  for  the  furtherance  of  justice,  as  shown 
by  said  exceptions,  to  statement  on  appeal;  and  that  such 
amendment,  in  any  view,  was  valid,  and  sufficient  to  make 
the  special  deputation  of  J.  A.  Wall  and  his  return  more 
specific  under  said  Acts  1891,  chap.  173,  in  view  of  the 
fact  that  it  was  made  under  said  act.,  as  shown  by  the  state- 
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ment."     We  did  not  consider  the  statute  (Acts  1891,  chap. 

173)  in  the  opinion  in  this  case,  and  the  invocation  of  it  now 

»  

can  not  help  the  plaintiff  petitioner.  Section  658  of  The 
Code,  provides,  in  substance,  among  other  things,  that,  if 
there  be  no  person  qualified  to  act  as  sheriff  of  any  county, 
the  coroner  shall  execute  all  process,  criminal  or  civil,  law- 
fully issued  to  him.  Chapter  173  of  the  Acts  of  1891,  pro- 
vides an  amendment  to  The  Code  section,  by  adding  as  fol- 
lows :  "And  if  at  any  time  the  sheriff  of  any  county  be  in- 
terested in  or  a  party  to  any  procee>ding  in  any  court,  and  if 
there  be  no  coroner  in  such  county,  or  if  the  coroner  be  in- 
terested in  any  such  proceeding,  then  the  court  from  which 
such  process  issues  shall  appoint  some  suitable  person  to  act 
as  special  coroner  to  execute  such  process,"  etc.  This  amend- 
ment plainly  had  reference  to  process  issuing  from  courts 
other  than  Justices'  courts.  It  evidently  was  intended  prin- 
cipally to  afford  the  means  of  having  process  served  in  cases 
in  the  Superior  Courts,  where  neither  the  sheriff  nor  the  cor- 
oner could  legally  serve  the  process.  In  the  Justices'  courts 
the  summons  is  directed  to  any  constable  or  other  lawful  offi- 
cer (Code,  sec  832),  and  can  be  served  by  the  sheriff  or  any 
constable  of  any  of  the  townships  of  the  county.  The  pro- 
cess issuing  from  the  Superior  Courts  is  naturally  and  prim- 
arily directed  to  the  sheriff,  and  sec.  658  of  The  Code,  and 
chap.  173  of  the  Acts  of  1891,  are  intended  to  supply 
machinery  by  which  process  can  be  served  in  the  Superior 
Court  in  cases  where  neither  the  sheriff  nor  the  coroner  can 
act.  But  in  the  Justices'  courts  the  necessity  does  not  exist 
for  having  process  from  them  directed  to  the  sheriff  or  coro- 
ner, because  such  process  can  be  issued  to  any  constable  of 
the  county.  It  makes  no  difference  that  Wall  was  a  con- 
stable in  the  town  of  Marion.  He  did  not  serve  the  process 
as  constable,  and  he  was  not  deputized  to  serve  it  as  oonsta- 
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ble.  The  plaintiff  made  it  a  part  of  the  statement  on  ap- 
peal that  the  summons  was  served  by  Wall  as  special  coroner, 
under  Acts  1891,  chap.  173.  There  was  no  error,  in  my 
opinion,  in  the  opinion  of  the  Court,  and  this  petition  ought 
to  be  dismissed. 


NIMS  MANUFACTXJRINQ  CO.  v.  BLYTHB. 
(December  19,  1900.) 

Amendment — Pleading — Complaint — Breach  of  Contract — 
The  Code,  Sec,  278 — Referee, 

The  trial  court  may,  upon  the  coming  in  of  a  referee's  report, 
permit  an  amendment  to  the  complaint  to  conform  to  the 
facts  found  if  the  amendment  does  not  change  substantially 
the  cause  of  action. 

Civil  Action  by  the  Nims  Manufacturing  Company 
against  T.  A.  Blythe,  trading  as  R.  A.  Blythe,  heard  by 
Judge  0.  H.  Allen,  upon  exceptions  to  referee's  report,  at 
June  Term,  1900,  of  Mecklenburg  Superior  Court.  From 
judgment  for  plaintiff,  the  defendant  appealed. 

Burwelh  WalTcer  &  Cansler,  for  the  plaintiff. 
H.  W,  Harris,  for  the  defendant. 

Clark,  J.  This  is  an  action  for  damages  for  breach  of 
a  contract  by  defendant  to  buy  all  its  output  of  yarns  for 
April,  May,  and  June,  1893,  at  a  fixed  price.  The  defend- 
ant, in  his  answer,  alleged  a  settlement  made  at  Philadelphia, 
April  29,  1893,  by  which  he  wa8  to  pay  for  all  yarns  in  pro- 
cess of  manufacture,  but  denied  he  was  to  pay  for  those  that 
had  been  shipped ;  that  is,  for  two  other  lots  mentioned  in  the 
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Answer.  The  plaintiff  filed,  by  leave  of  court,  an  amended 
complaint  giving  its  version  of  the  Philadelphia  adjustment, 
alleging  that  it  was  agreed  that  defendant  should  pay  for 
said  other  two  lots.  On  the  trial  before  the  referee  the  whole 
matter  of  the  Philadelphia  adjustment  was  gone  into.  The 
Court  substantially  sustained  the  referee's  report,  first  allow- 
ing the  plaintiff  to  further  amend  his  complaint  to  conform 
to  the  facts  found.  The  defendant's  objection,  presented  in 
different  forms,  to  this  amendment,  is  the  ground  of  appeal. 
Code,  sec.  273,  authorizes  the  Judge  ^^before  and  after  judg- 
ment" to  make  amendments  in  furtherance  of  justice,  and, 
^'when  the  amendment  does  not  change  substantially  the  claim 
or  defense,  by  conforming  the  pleading  or  proceeding  to  the 
fact«  proved."  Such  is  this  case.  The  plaintiff  sued  for 
breach  of  contract.  The  defendant  pleaded  an  adjustment. 
The  plaintiff  amended,  and  alleged  the  terms  of  adjnstment 
were  different.  Without  any  exception  by  defendant,  the 
evidence  was  fully  presented,  and  on  coming  in  of  the  ref- 
eree's report  the  Judge,  with  some  modification,  approved 
the  same,  but,  out  of  abundant  caution,  first  allowed  the 
plaintiff  to  further  amend  pleadings  to  conform  te  facts  as 
proved.  In  Houston  v.  Sledge,  101  N.  C,  640,  Id,,  98 
N.  C,  414,  the  plaintiff  sue<l  for  specific  performance  of  a 
contract.  Defendant  pleaded  rescission,  and  abandonment 
of  contract,  and  plaintiff  replied  admitting  the  rescissioiii 
and  alleged  that  defendant  at  the  time  of  the  rescission 
agreed  to  reimburse  him  for  certain  improvements  he  had 
made  upon  the  premises.  It  was  held  that,  while  the  origi- 
nal cause  of  action  was  abandoned,  and  a  new  one  in  form 
substituted  for  it,  this  was  not  a  departure  in  pleading,  as 
the  new  cause  of  action  was  embraced  within  the  original 
one,  and  was  in  law  identical  with  it,  and  did  not,  by  its  in- 
troduction into  the  case,  essentially  change  the  nature  and 
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legal  effect  of  the  pleading;  and  that  "such  a  change  19  not 
such  a  departure  from  The  Code  system  of  pleading  as  neces- 
sarily to  defeat  the  action  and  send  plaintiff  out  of  the  court 
to  pursue  her  remedy  upon  the  rescinding  agreement,  for  the 
vital  and  essential  subject-matter  remains;  and  such  an 
amendment  accords  with  the  new  practice,  which,  ignoring 
the  new  forms,  aims  to  adjust  and  settle  controversies  about 
the  same  matter  in  a  single  action  when  the  other  party  is 
not  misled  to  his  injury  and  damage/'  To  like  purport, 
Banking  Co,  v,  Morehead,  126  N.  C,  279;  Craven  v.  Rus- 
sell, 118  N.  C,  564;  Ely  v.  Early,  94  N.  C,  1;  Hendon  v. 
Railroad  Co.  (at  this  t^rm).  In  Sams  v.  Price,  119  N.  C, 
572,  it  is  said :  "The  plaintiff  could  not  abandon  his  cause 
of  action,  and  recover  upon  an  entirely  different  cause  of 
action,  without  amendment.  It  is  true,  if  the  defendant 
makes  no  objection,  and  tries  the  case  in  the  changed  aspect, 
he  will  be  taken  as  assenting  thereto,  and  the  amendment  of 
the  pleadings  can  be  made  after  verdict  to  conform  them  to 
the  case  as  tried."  In  the  present  case  there  is  not  an  en- 
tirely different  cause  of  action,  but  a  controversy  over  the 
terms  of  an  adjustment  of  the  original  cause  of  action,  which 
adjustment  is  set  up  by  the  defendant  to  reduce  the  amount 
of  the  recovery,  and  the  amendment  is  made  before  judgment. 
This  is  the  root  of  the  matter,  and  it  is  not  necessary  to  dis- 
euss  the  exceptions  in  detail. 
AflSrmed. 
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KRAMER  V.  THE   SOUTHERN  RAILWAY  COMPANY. 

(December  19,  i900.) 

Negligence — Infant — Railroads — Cross-ties — Instructions — 
Contributory  Negligence. 

Where  a  railroad  company  piles  its  cross-ties  on  an  unused 
portion  of  a  public  street  and  in  a  dangerous  manner,  and 
the  company  has  knowledge  that  it  is  the  custom  of  children 
to  play  upon  them,  it  will  be  held  negligent  where  a  child, 
too  young  to  be  bound  by  the  rules  of  contributory  negli- 
gence, is  injured  by  the  ties. 

Faibcloth,  C.  J.,  and  Furches,  J.,  dissenting. 

Civil.  Action  by  Sarah  Kramer,  administratrix  of  Hugo 
Kramer,  against  the  Southern  Railway  Company,  heard  by 
Judge  T  J.  Shaw,  and  a  jury,  at  Special  (January)  Term, 
1900,  of  McDowell  Superior  Court.  From  judgment  for 
defendant,  the  plaintiff  appealed,  and  the  judgment  was  af- 
firmed. 

For  the  per  curiam  order,  see  126  N.  C,  1162.  On  re- 
hearing, the  petition  was  allowed,  and  a  new  trial  ordered. 

E,  /.  Justice,  for  the  petitioner. 

Q.  F.  Bason,  A,  B,  Andrews,  Jr,,  and  F,  H,  Busbee,  in 
opposition. 

MoNTGOMEKY,  J.  This  case  was  disposed  of  at  the  last 
term  of  this  Court  by  a  per  curiam  order  aflSrming  the  judg- 
ment below,  which  was  in  favor  of  the  defendant.  A  peti- 
tion by  the  plaintiff  to  rehear  was  allowed,  and  the  case  is 
again  before  us  for  our  reconsideration.  The  action  was 
brought  by  the  mother  of  the  child,  as  his  administratrix, 
under  sec.  1498  of  The  Code,  to  recover  compensation  for 
the  pecuniary  injury  resulting  from  the  death.     The  plain- 
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tiff  in  her  complaint  alleged  that  the  defendant  owed  the 
public  and  her  intestate  the  duty  of  keeping  the  street  and 
ita  road  free  from  obstructions,  dangerous  or  unsafe,  and 
which  might  injure  the  public  or  any  of  its  members,  and 
that  in  violation  of  this  duty  it  placed  dangerous  obstructions 
in  the  street,  to-wit,  a  large  number  of  railroad  cross-ties, 
which  were  so  carelessly  piled  as  that  on  the  27th  day  of 
July  they  fell  on  the  intestate  of  the  plaintiff,  a  child  of  9 
years  of  age,  and  by  which  he  received  injuries  from  which 
he  died  on  the  17th  of  August,  1898.  The  facts,  so  far  as 
they  are  necessary  to  be  stated  for  the  purposes  of  this  ap- 
peal, are  these:  On  Garden  street,  in  the  town  of  Marion, 
where  the  defendant's  railroad  crosses  the  street,  the  de- 
fendant had  piled  a  lot  of  cross-ties,  not  in  the  manner  called 
''cribbing,"  but  straight  and  in  rows,  one  on  the  top  of  the 
other.  The  street  at  that  point  was  originally  laid  out  to  be 
60  feet  wide,  but  only  about  14  feet  of  it  had  ever  been,  or 
could  have  been,  used  in  its  then  present  condition  as  a  pub- 
lic highway  for  vehicles,  and  there  were  no  sidewalks  for 
pedestrians.  In  the  summer  of  189tS,  some  little  boys  had  a 
habit  of  playing  on  the  cross-ties,  and  while  so  engaged  in 
play,  on  the  27th  day  of  July,  one  of  them,  Hugo  Kramer, 
the  plaintiff's  intestate,  9  years  old,  that  he  might  get  a  bet- 
ter of  a  passing  train,  undertook  to  climb  up  on  the  cross- 
ties,  and  in  so  doing,  pulled  some  of  them  over,  and  upon 
him,  by  means  of  which  he  was  so  badly  hurt,  that  in  a  few 
weeks  he  died.  The  gravamen  of  the  complaint  is  the  de- 
fendant's negligence  growing  out  of  its  obstruction  of  a 
public  street. 

If  the  cross-ties  had  been  piled  upon  the  defendant's  own 
premises  instead  of  in  the  street,  and  the  defendant  had  had 
no  actual  knowledge  that  the  children  were  in  the  habit  of 
playing  on  the  ties,  the  law  would  have  imposed  no  duty 
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iilK>ii  the  defendant  to  look  out  for  their  safety  by  having 
the  ties  piled  with  a  view  to  that  end.  Railway  Co.  v.  Ed- 
wardsj  90  Tex.,  65.  The  principle  announced  in  the  Turn- 
table case  {Railway  Co.  v.  Stout,  17  Wall.,  667,  and  others), 
would  not  apply  if  the  ties  had  been  carelessly  piled  on  the 
defendant's  premises.  The  Turntable  decisions  are  neces- 
sarily based  either  on  the  idea  that  such  machinery  has  such 
peculiar  attractions  for  children  as  objects  of  play,  that, 
when  left  unlocked,  there  is  an  implied  invitation  to  use 
them,  or,'  when  not  properly  guarded,  it  is  so  obviously  dan- 
gerous to  children  as  to  call  for  diligence  in  the  owner  to 
take  precautions  against  the  dangers.  Those  cases  are  ex- 
eeptions  to  the  general  doctrine,  and  went  to  the  very  limit 
of  the  law.  Mere  attractiveness  of  premises  to  children  will 
not  bring  a  case  within  that  exceptional  doctrine.  Indeed, 
the  plaintiff^s  counsel,  in  his  argument  here,  stated  that  he 
did  not  contend  for  the  application  to  this  case  of  the  prin- 
ciple laid  down  in  the  Turntable  Cases.  His  argument  was 
mainly  addressed  to  the  discussion  of  three  of  the  plaintiff's 
exceptions — two,  the  first  and  the  fifth,  bearing  on  the 
Court's  instructions  upon  the  obstructions  of  the  public  street 
or  highway ;  and  the  third,  on  the  negligence  of  the  defend- 
ant, as  connected  with,  and  dependent  upon,  the  defendant's 
knowledge  of  the  habit  of  the  children  of  playing  on  the 
cross-ties. 

Tn  the  portions  of  his  Honor's  charge  to  which  exceptions 
one  and  five  were  directed,  the  jury  were  instructed,  in  sub- 
stance, that  there  was  no  obstruction  of  the  street,  unless  the 
cross-ties  were  in  that  part  of  the  street  which  was  used  by 
the  public,  and  that  if  the  ties  were  upon  that  part  of  the 
street  which  was  not  used  by  the  public,  and  could  not  be 
used,  there  was  no  obstruction  of  the  highway ;  and,  further, 
that  the  defendant  company  was  guilty  of  a  wrongful  act  in 
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allowing  it  to  remain  there;  but,  nothing  else  appearing,  the 
only  remedy  for  that  wrongful  act,  would  be  indictment  by 
the  grand  jury,  and  the  defendant  be  punished  in  a  crimi- 
nal action  for  obstructing  the  public  highway ;  "and  a  private 
individual  would  have  no  right  to  maintain  an  action  against 
the  railroad  company  for  obstructing  the  street,  unless  that 
private  individual  was  injured — received  special  injuries — 
on  account  of  the  pile  of  cross-ties  being  there,  an  obstruction 
to  the  highway,  and  while  the  party  was  using  the  highway 
as  he  had  a  right  to  do."  We  see  no  error  in  thart  instruc- 
tion. If  the  whole — all  parts — of  the  street  had  been  in  a 
condition  to  be  traveled  and  used  by  the  public,  and  by  habit 
and  custom,  the  public  had  used  only  a  certain  portion  of  it, 
then  the  instruction  would  have  been  wrong.  But  that  is 
not  the  case  here.  There  was  evidence  that  only  that  por- 
tion which  was  used  could  have  been  used ;  the  other  part 
being  unfit  for  use.  The  piling  of  the  ties  on  the  imused 
part  of  the  street  might  have  been  without  leave  of  the  town, 
and  thfe  defendant  might  have  been  a  trespasser,  but,  imder 
the  facts  of  this  case,  it  had  not  obstructed  the  street. 

The  Court  further  instructed  the  jury  that,  although  they 
might  find  that  the  pile  of  cross-ties  was  an  obstruction,  there 
in  the  street,  the  plaintifi^s  cause  of  action  was  not  foimded 
upon  that  primarily,  and  that,  before  they  could  say  that 
the  intestate's  injury  and  death  were  caused  by  the  negli- 
gence of  the  defendant,  they  should  inquire  whether  or  not 
the  defendant  knew  that  the  pile  of  cross-ties  in  the  street 
was  a  common  resort  of  little  boys  of  tender  years  in  that 
neighborhood  to  play,  and  the  burden  was  on  the  plaintiff  to 
show  that  the  railroad  company  knew  that  fact,  and  that, 
if  the  defendant  did  not  know  it,  then  they  should  answer  the 
issue  as  to  the  defendant's  negligence,  "No."  That  was  a 
correct  instruction,  and  was  consistent  with  the  one  just  dia- 
eussed. 
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But  his  Honor  further  told  the  jury:  "If  you  find  that 
it  [the  pile  of  cross-ties]  was  not  an  obstruction  to  the  high- 
way, then  it  would  be  your  duty  to  answer  this  issue  [as  to 
the  defendant's  negligence,]  'No.'  "  In  this  instruction  there 
is  error.  The  pile  of  cross-ties  was  not  on  the  defendant's 
premises.  It  was  on  a  public  street  in  the  town  of  Marion, 
and,  even  though  the  defendant  might  have  been  tacitly  per- 
mitted to  use  the  street  for  the  purpose  of  piling  the  ties, 
yet  the  plaintiff's  intestate  was  not  a  trespasser.  If  he  was 
too  young  to  be  bound  by  any  rule  as  to  contributory  negli- 
gence, and  had  a  habit  of  playing,  with  other  boys,  on  the 
cross-ties,  with  the  knowledge  of  the  defendant,  and  without 
the  defendant's  attempting  to  prevent  such  sport  or  to  take 
precautions  against  injury  to  the  children,  then  the  defend- 
ant was  negligent.  In  such  a  case  the  defendant's  negli- 
gence would  not  consist  in  piling  the  cross-ties  in  the  street, 
but  it  would  consist  in  its  failure  to  guard  against  injury 
to  the  children,  after  it  had  learned  of  their  habit  of  playing 
on  the  ties,  and  its  failing  to  provide  against  their  injury; 
and  this  is  particularly  true  as  the  ties  were  not  on  the  de- 
fendant's property,  and  the  plaintiff's  intestate  not  a  tres- 
jasser.     The  petition  is  allowed,  and  a  new  trial  is  ordered. 

New  trial. 

Faibcloth,  C.  J.,  dissents. 

FuRCHES,  J.  (dissenting).  This  is  an  action  for  damages 
under  the  statute  for  the  negligent  killing  of  plaintiff's  intes- 
tate, Hugo  Kramer,  a  boy  9  years  of  age.  The  facts,  briefly 
stated,  are,  that  in  the  year  1896,  one,  Grayson  Lewis,  the 
owner  of  a  lot  of  cross-ties,  hauled  and  piled  them  on  an 
unused  part  of  Garden  street,  within  ten  or  twelve  feet  of 
the  defendant's  railroad  track.  In  the  latter  part  of  the 
year  1897,  Lewis  sold  them  to  one  Dysart,  and  in  April^. 
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1898,  Dysart  sold  them  to  defendant  railroad  company.  On 
the  17th  of  August,  1898,  the  intestato  of  plaintiff  and  other 
boys  of  about  the  same  size  and  age  were  playing  on  this 
pile  of  cross-ties,  when  some  of  the  ties  fell  upon  the  intes- 
tate, and  so  injured  him,  that  he  died  in  a  few  weeks.  The 
ties  were  piled  lengthwise,  not  crossed,  or  "cribbed,''  as  it  is 
<5alled,  and,  being  so  piled,  it  is  alleged,  were  dangerous  for 
boys  to  play  on.  But  defendant  did  not  place  them  where 
they  were,  nor  did  i  it  pile  them  there,  but  they  were  just 
where  Lewis  piled  them  in  1896,  and  just  as  they  were  when 
defendant  bought  them.  Upon  the  trial  below,  the  verdict 
and  judgment  were  against  the  plaintiff,  and  she  appealed  to 
this  Court,  and  at  the  last  term,  her  appeal  was  considered, 
and  the  judgment  appealed  from  was  affirmed.  It  is  now 
before  us  upon  a  petition  to  rehear. 

It  has  been  held  by  this  Court  that  the  decision  at  the 
formier  hearing,  on  an  application  to  rehear,  is  a  precedent. 
But,  if  so,  how  far  it  should  influence  the  Court,  or  what 
weight  should  be  given  to  it,  we  will  not  undertake  to  say. 
But  the  general  rule,  as  we  understand  it,  is,  that  it  devolves 
upon  the  appealing  party  to  show  substantial  error  which  did 
or  might  have  injured  him,  or  the  judgment  appealed  from 
will  be  affirmed.  It  may  therefore  b«,  and  we  will  not  say 
that  there  is,  no  error  in  the  charge  of  the  Court.  But,  if 
there  is,  upon  a  careful  examination,  we  are  unable  to  see 
that  plaintiff  is  injured,  or  that  she  might  have  been  injured, 
by  any  such  error,  if  there  was  stich  error. 

To  make  the  defendant  liable,  it  must  be  shown  that  de- 
fendant has  been  guilty  of  doing  something  wrong,  or  has 
been  guilty  of  negligence  which  was  the  proximate  cause 
of  the  intestate's  injury  and  death.  And  it  devolves  upon 
the  plaintiff  to  show  this.  To  do  this,  the  plaintiff  shows 
that  in  April,  1898,  the  defendant  bought  a  lot  of  cross-tiee 
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that  had  been  piled  there  two  years  before  it  bought  them; 
that  these  boys  had  been  in  the  habit  of  playing  on  them  for 
months  before  defendant  bought  them  without  being  injured, 
but  that  by  the  accidental  falling  of  some  of  these  ties,  some 
two  or  three  months  after  defendant  bought  them,  the  intes- 
tate was  injured  and  killed.  The  plaintiff  admitted  on  the 
argument,  that  the  "Turntable  Cases,"  as  they  are  called 
(17  Wall.,  657),  did  not  apply,  as  those  cases  were  put  upon 
the  groimd  that  a  turntable  was  specially  attractive  to  a 
child,  and  exceedingly  dangerous ;  that  the  principle  involved 
in  those  cases  had  no  application  to  this  case,  as  a  pile  of 
cross-ties  was  not  specially  attractive,  nor  was  it,  as  a  gen- 
eral rule,  dangerous. 

But,  while  the  plaintiff  properly  conceded  that  the  Turn- 
table Cases  did  not  apply,  it  was  contended  that  defendant 
was  liable  upon  another  line  of  authorities,  where  it  is  held 
that  if  a  lumber  dealer  piles  wood  or  limiber  on  his  own 
pjremises,  though  carelessly  piled,  and  children  play  upon  it, 
and  are  injured  by  its  falling,  the  owner  of  the  lumber  is 
not  liable  in  damages;  but,  if  he  piles  his  lumber  on  the 
land  of  some  one  else,  he  is  a  trespasser,  and,  if  the  lumber 
falls  and  injures  the  child,  he  is  liable  in  damages.  If  there 
is  such  a  distinction,  it  is  upon  the  merest  technicality.  But 
tupjpose  we  admit  this  doctrine  to  be  correct,  and  try  the  case 
by  this  rule,  and  the  defendant  is  not  liable.  The  defend- 
ant is  compelled  to  have,  cross-ties  to  repair  and  keep  its 
road  in  order.  It  can  not  pile  them  on  its  track  or  road-bed. 
That  would  be  to  obstruct  the  running  of  its  trains,  and  stop 
the  transportation  of  passengers  and  the  movement  of 
freight.  It  is,  therefore,  compelled  to  put  them  on  it«  right- 
of-way.  And  we  know,  as  a  matter  of  law  (Laws  1854-55, 
chap.  228),  that  the  defendant  has  an  easement  of  100  feet 
on  each  side  of  its  road-bed  for  just  siich  purpoeee  «b  this. 
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Suppoee  the©e  cross-tiee  had  been  piled  on  some  other  part 
of  this  easement  that  had  not  been  located  as  a  public  road 
or  street ;  could  it  be  contended  that  it  had  no  right  to  do  so, 
and  that  it  was  a  trespasser? 

We  must  suppose  that  plaintiff  would  admit  that  defend- 
ant has  the  right  to  pile  cross-ties  on  its  easement  not  occu- 
pied by  anyone.  But  plaintiff  says,  if  this  is  so,  the  de- 
fendant had  no  right  to  pile  its  cross-ties  in  the  public  road, 
and  in  so  doing  it  was  a  trespasser,  and  therefore  liable. 
Assuming,  for  the  present,  that  they  weire  piled  within  less 
than  one  hundred  feet  of  defendant's  road-bed,  which  we  will 
presently  show  to  be  the  fact  from  plaintiff's  testimony,  this 
is  the  question :  Was  the  defendant  a  trespasser  in  allowing 
these  croBS-ties  to  remain  where  they  were  when  it  bought 
them  ? 

The  public  road  or  street  having  been  located  over  the 
ground  where  they  were  piled  did  not  take  the  defendant's 
easement  from  it,  except  so  far  as  the  public  use  demanded 
it  as  a  public  highway,  and  defendant  had  the  same  right 
to  use  it  as  public  highway  that  anyone  else  had.  It  could 
not,  therefore,  be  a  trespasser  by  using  the  road,  though  it 
may  have  used  it  improperly.  If  anyone  using  the  street  as 
a  public  highway  had  been  injured  on  account  of  the  cross- 
ties  being  in  the  public  street  he  might  have  been  entitled  to 
damages.  But  his  action  would  not  have  been  against  the 
defendant  as  a  trespasser,  but  for  unlawfully  obstructing  the 
public  highway,  whereby  and  by  reason  of  such  obstruction 
he  was  injured.  The  plaintiff  cited  Dillon  v.  City  of  Ra- 
leigh^ 124  N.  C,  184,  as  authority  for  her  position;  but 
upon  examination  it  will  be  found  that  it  does  not  sustain 
her,  but  sustains  the  position  we  have  taken.  That  was  not 
an  action  against  the  city  as  a  trespasser,  but  for  allowing 
its  streets  to  be  and  remain  obstructed,  and  by  reason  of  said 
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ol)6truction  the  plaintiff  was  injured.  Suppose  the  plaintiff 
in  Dillon  v.  City  of  Raleigh  had  gone  upon  the  bridge  6ver 
the  railroad,  where  the  obstructions  were  in  the  street  below, 
and  had  fallen  and  been  injured;  would  the  plaintiff  con- 
tend that  the  city  was  guilty  of  a  trespass,  and  therefore 
liable  in  damages?  But  we  have  said  that  the  defendant's 
rights,  as  the  owner  of  the  easement,  were  only  suspended  so 
far  as  the  traveling  public  demanded  their  suspension.  Here 
was  a  public  street  located  fifty  or  sixty  feet  wide,  but  it  had 
only  been  open  for  public  use  for  a  space  of  twelve  or  fifteen 
feet  wide;  the  other  thirty-five  or  forty  feet  had  not  been 
open  for  public  use,  and  was  not  used  by  the  public  as  a 
highway.  Then,  can  it  be  possible  that  defendant's  right 
to  use  it  for  the  very  purpose  for  which  it  was  granted  to 
defendant  was  suspended,  and  the  defendant  became  a  tres- 
passer by  using  it?  This  is  the  turning  point  in  the  case, 
according  to  plaintiff's  view,  as  the  attorney  of  plaintiff  in 
his  brief,  discussing  this  case  in  connection  with  the  Turn- 
table Cases,  says :  "If  a  railroad  company  puts  a  turntable 
and  a  pile  of  cross-ties  on  its  own  land,  and  a  boy  is  injured 
on  the  pile  of  cross-ties,  and  another  boy  is  injured  on  the 
turntable,  then  the  distinction  the  Court  made  might  save 
the  company  from  liability  as  to  the  boy  who  was  injured 
on  the  cross-ties,  and  it  might  be  said  that  as  to  him  the  com- 
pany had  done  no  wrong  and  neglected  no  duty." 

So  it  seems  to  us  that  the  only  thing  remaining  to  be 
shown  is,  that  the  cross-ties  wore  pik><l  upon  the  company's 
easement,  which,  as  we  have  said,  the  plaintiff's  evidence 
shows  to  be  so.  D.  H.  Hudgins,  a  witness  for  plaintiff,  on 
cross-examination,  testified:  "Question.  The  railroad  crossed 
Garden  street  near  where  this  pile  of  cross-ties  lay  ?  Answer. 
Yes."  Same  witness:  "Question.  Do  you  know  those  cross- 
ties  were  piled  east  of  the  east  end  of  the  crossing  ?     Answer. 
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Just  about  on  a  line  with  it."  Same  witness:  "Question. 
And  in  order  to  run  into  that  pile  of  cross-ties  a  man  would 
have  to  run  into  a  ditch  ?  Answer.  No ;  he  would  have  to 
cross  the  railroad  track,  and  then  go  on,  say  ten  or  twelve 
feet,  and  then  he  would  be  opposite  the  end  of  the  cross-ties." 
The  evidence  is  uncontradict^  that  the  cross-ties  were  piled 
on  land  located  as  a  street,  but  had  never  been  worked,  and 
was  not,  and  had  never  been,  used  by  the  public  as  a  street. 
The  evidence  was  all  introduced  by  the  plaintiff,  and  we  are 
of  the  opinion  that,  taking  every  word  of  it  to  be  true,  the 
plaintiff  failed  to  make  a  case,  and  that  defendant's  motion 
at  the  close  of  the  evidence  for  judgment  of  non-suit  should 
have  been  granted.  The  petition  to  re-hear  should  be  dis- 
missed. 


HOFFMAN  V.  THE  STANDARD  LIFE  AND  ACCIDENT  CO. 

(December  19,  1900.) 

1.  Tnmirance — Accident — Irwreased     Hazard — Policy — Oc- 

cupations. 

Where  a  railroad  flagman,  insured  in  an  accident  company  as 
"freight  flagman,  not  coupling  or  switching,"  was  killed 
while  placing  a  slack  pin  between  two  cars,  this  single  act 
of  the  insured  did  not  vitiate  the  policy  or  change  his  occu- 
pation to  one  more  hazardous,  the  classification  of  the  com- 
pany being  solely  of  occupations. 

2.  Insurance — Coniraci — Policy — Evidence — Verbal  Agree- 

ment, 

Evidence  of  a  parol  agreement  is  incompetent  to  alter  the  terms 
of  an  accident  insurance  policy. 

Fahjcloth,  C.  J.,  dissenting. 

127 22 
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Civil  Action  by  M.  P.  Hoffman  and  J.  L.  Hoffman 
against  the  Standard  Life  and  Accident  Insurance  Company, 
heard  by  Judge  H,  R.  Siarhuclc  and  a  jury,  at  a  Special 
(August)  Term,  1900,  of  Gaston  Superior  Court.  From 
A  judgment  for  plaintiff  for  t$249.25,  the  plaintiff  appealed. 

Jones  &  Tilleti,  and  A,  G,  Mangum,  for  the  plaintiffs. 
Geo.  F,  Bason,  for  the  defendant. 

Montgomery,  J.  The  defendant,  in  January,  1899,  was 
engaged  in  the  business  of  insuring  railroad  employes  against 
accidents  in  their  respective  occupations,  the  risks  and  rates 
being  classified  according  to  the  several  occupations  of  the 
employes.  The  plaintiff,  M.  P.  Hoffman,  is  the  beneficiary 
in  a  policy  or  contract  of  that  nature,  issued  by  the  defend- 
ant to  C.  J.  Craig,  who  was  killed  in  the  service  of  a  railway 
company  on  the  3l8t  of  January,  1899,  and  this  action  was 
brought  to  recover  the  amount  alleged  to  be  due  under  the 
contract.  Craig,  in  his  application  for  the  insurance,  repre- 
sent-ed  to  the  defendant  that  his  occupation  was  "freight 
fi.M^iiman,  not  coupling  or  switching,"  and  the  policy  was  is- 
sued to  him  as  ''freight  flagman,  not  coupling  or  switching 
by  occupation."  He  was  insured  "against  bodily  injuries 
sustained  through  external,  violent,  and  accidental  means," 
and  in  case  of  death  from  such  injuries  the  amount  which  he 
would  be  entitled  to  receive  from  the  defendant  was  $1,000. 
At  the  time  of  the  death  of  the  insured  he  was  engaged  in 
the  same  occupation  as  he  was  when  he  was  insured,  the 
premiums  had  all  been  paid,  and  proper  notices  and  proofs 
of  death  had  been  given.  Thoro  is  an  agreement  constitut- 
ing a  condition  in  the  policy,  however,  which  is  in  th^se 
words:  "If  the  insured  is  iniured,  fatallv  or  otherwise,  by 
any  occupation  or  exposure  classed  by  this  company  as  more 
hazardous  than  that  stated   al)ove,   the  company's  liability 
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shall  be  for  such  principal  sum  or  weekly  indemnity  as  the 
premium  paid  by  him  will  purchase  at  the  rate  fixed  for 
such  increased  hazard."  The  plaintiff  was  killed  while  in 
the  act  of  ^'putting  in  a  slack  pin,"  which  act  is  the  placing 
an  extra  pin  behind  the  one  already  in  use  to  couple  cars 
to  take  up  the  slack.  In  the  original  answer  the  defendant 
set  up  two  defenses — the  first  that  the  insured  fraudulently 
in isiod  the  defendant  in  the  procuring  of  the  policy,  in  that 
he  represented  himself  in  his  application  to  be  "a  freight 
flagman,  not  coupling  or  switching,"  when  he  knew  that  the 
representation  was  false;  that  at  the  time  of  the  representa- 
tion he  was  in  the  employment  of  the  Southern  Railway 
Company  as  a  freight  flagman,  and  was  constantly  required 
to  couple  cars  and  to  switch;  and  that  the  defendant,  not 
knowing  the  truth  of  the  matter,  and  trusting  to  the  repre- 
sentations of  Craig,  was  induced  to  issue  the  policy  to  him, 
which  it  would  not  have  done  had  it  known  that  his  duties 
were  those  of  a  brakeman  or  switchman.  The  second  de- 
fense was,,  that,  as  the  assured  was  killed  while  in  the  act 
of  '.-oTipling  cars,  the  loss  was  to  be  adjusted  imder  the  condi- 
tion already  mentioned  and  quoted,  the  amount  to  which  he 
was  entitled  being  not  $1,000,  but  $270.  The  defendant 
afterwards  filed  an  amended  answer,  by  which  the  first  de- 
fense set  out  in  the  original  answer  was  abandoned  and 
stricken  out,  and  a  new  and  an  additional  defense  was 
pleaded.  The  new  defense  was,  in  substance,  this:  That 
at  the  time  the  policy  was  issued,  it  was  agreed  verbally  be- 
tween the  agent  (Dunbar)  of  the  defendant,  and  the  insured, 
that,  if  the  insured  should  be  killed  while  performing  the 
duties  of  flagman,  the  beneficiary  should  receive  the  $1,000, 
or,  if  injured,  he  would  be  entitled  to  $7.50  per  week  for  the 
injury;  but  that,  if  he  was  killed  or  injured  while  in  the 
act  of  coupling  or  switching,  his  beneficiary  would  get  $270 
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for  death,  or  he  would  get  $6  a  week  if  only  injured.  The 
language  of  the  new  cause  of  action  is  as  follows:  **That 
at  the  time  said  application  was  made  and  said  policy  issued, 
the  said  (>raig,  the  assured,  had  before  him  the  classification 
of  risks  of  defendant  company,  and  was  fully  advised  by 
A.  S.  Dunbar,  the  agent  of  defendant,  who  received  said  ap- 
plication and  issued  said  policy,  that  he  could  take  his  choice 
of  insuring  as  ^flagman  of  freight  train,  not  coupling  or 
switching,'  in  which  case  he  would  have  to  pay  $27  premium, 
and  then,  if  he  should  be  killed  or  injured  while  engaged  in 
the  discharge  of  the  duties  of  such  flagman  other  than  coup- 
ling or  switching,  his  indemnity  would  he  $1,000  for  deatli, 
or  $7.50  pvr  week  for  injury:  or  he  could  insure  as  a  freight 
brakeman  simply,  in  which  latter  case  he  would  have  to  pay 
$80  premium,  which  would  s<*cure  him  an  indemnity  of 
$300  in  case  of  death,  or  $6  per  week  in  case  of  injury.  It 
was  furtlH»r  fully  explained  to  said  (Vaig,  that  if  he  insured 
as  ^freight  brak(>nian/  he  could  in  no  event  get  a  greater  in- 
demnity tlian  the  $300  for  death,  or  $n  ]wr  week  in  case*  of 
injury,  wliereaj=?  if  he  insured  as  he  did,  to-wit,  ^as  flagman 
of  freight  train,  not  coujdiiig  or  switching,'  he  would,  if 
killed  or  injured  while  discharging  the  duties  of  coupler  :>r 
switchman,  still  get  so  much  of  the  $300  for  death,  or  $0  per 
week  for  injury,  as  the  premiums  he  paid,  t-o-wit,  $27,  would 
pay  for — that  is,  he  would,  in  any  event,  get  27-30  of  $300 
for  death,  or  the  $6  per  week  for  injury;  and  that,  fully 
understanding  the  whole  matter,  the  said  (Vaig  d(»cided  tx) 
insure  as  he  did."  The  contention  on  the  part  of  the  de- 
fendant in  respect  to  the  st^'ond  defense  in  the  original 
ansAver  (the  first  defense  having  k^n  abandoned,  as  we  have 
seen)  is  this:  That  Craig  having  beon  insured  as  a  flag- 
man, not  coupling  or  switching,  and  having  been  killed  while 
engaged  in  putting  in  a  slack  pin — which  the  defendant  con- 
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tends  is  in  law  coupling — can  not  recover  the  full  amount 
mentioned  in  the  ]>o]icy,  for  the  reason  that  under  the  con- 
dition in  the  policy  he  was  reduced,  when  he  was  engaged  in 
putting  in  a  slack  pin,  to  the  class  of  freight  brakemen,  a 
more  hazardous  class  than  one  in  which  he  was  insured ;  and 
that  the  plaiutiflF,  under  the  condition  in  the  policy,  can 
only  recover  $270,  the  amount  which  a  freight  brakeman 
c/)uld  recover  upon  the  payment  of  a  premium  equal  to  that 
paid  by  the  insurf^d.  That  contention  of  the  defendant  may 
be  further  simplified  thus:  That  the  words  of  the  policy, 
"not  coupling  or  switching  by  occupation,''  so  far  as  the  re- 
covery of  the  full  amount  named  in  the  policy  is  concerned, 
mean  not  coupling  or  switching  at  all,  under  any  circum- 
stances. The  plaintiff's  insistence,  on  the  other  hand,  is 
that  the  language  use<l  by  the  defendant  in  the  policy,  "not 
coupling  or  switching  by  occupation,"  does  not  mean  that  the 
insured  should  not  couple  or  switch  occasionally  or  excep- 
tionally under  stress  of  circumstances,  but  that  he  should 
not  habitually,  or  as  an  occupation,  couple  or  switch ;  that 
the  classification  of  risks  made  bv  the  defendant  is  base<l  on 
occupations,  and  not  acts.  Looking  at  the  matter,  then, 
without  yet  considering  the  effect  of  the  alleged  parol  agree- 
ment between  the  defendant  and  the  insured,  we  are  of  the 
opinion  that  the  defendant's  contention  is  not  the  law  in  the 
case.  We  think  that  the  language  of  the  policy  referred  to 
has  reference  to  occupations,  to  employments,  and  not 
t^  isolated  or  individual  acts.  It  may  be  that  some 
ambiguity  is  produced  by  th(^  word  "exposure," 
which  is  used  in  the  condition  just  after  the  word 
"occupation,"  but,  looking  at  the  entire  policy,  and 
considering  its  aim  and  object,  it  must  be  that  the 
word  IS  used  in  the  sense  of  the  risks  arising  from  a  busi- 
ness, occupation,  or  employment.  Stone's  Adtnr  v.  Casualty 
Co.,  84  N.  J.  Law,  371 ;  Fox  v.  Associution,  96  Wis.,  390. 
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In  the  last-named  case,  Fox  was  insured  as  "supervisor  of 
lumber  mill,  not  working."  He  was  killed  while  cutting 
a  tree  in  the  woods,  where  he  was  aiding  in  getting  logs  for 
the  sawmill.  The  company  had  classifications  of  risks;  one 
class  known  as  "lumber  men  in  the  woods,"  and  another 
"supervisor  of  a  lumber  mill,  not  working."  The  death 
indemnity  was  twice  as  great  in  favor  of  the  last  named 
class  over  the  first  named.  The  language  of  the  condition 
was  precisely  the  same  as  the  language  in  the  condition  of  the 
policy  we  are  now  considering,  and  the  Court  said:  "By 
the  scheme  of  insurance  under  which  the  contract  in  ques- 
tion was  made,  acts  and  exposures  were  not  classified ;  occu- 
pations were.  The  term  ^exposure'  does  not  appear  on  that 
account  to  have  any  particular  legal  significance,  if  any. 
The  classification  was  solely  of  occupations.  The  question 
here  presented  has  been  repeatedly  before  the  courts,  and  it 
has  been  uniformly  held  that  a  particular  exposure  under 
such  a  condition  of  insurance,  though  not  in  pursuit  of,  and 
as  a  part  of,  the  business  or  occupation  mentioned  in  the 
certificate,  is  not  material  to  affect  the  liability  of  the  as- 
surer." That  part  of  the  case  is,  however,  from  our  view, 
of  little  consequence,  for  the  reason  that  the  jury  found 
from  the  evidence  that  the  occupation  of  the  insured  was 
that  of  both  flagman  and  coupler.  But  the  plaintiff  insists 
that  the  defendant  company  through  its  agent,  Dunbar,  who 
issued  the  policy,  knew  that  the  insured,  though  his  chief 
business  was  that  of  a  flagman,  was  also  engaged  in  the  busi- 
ness— the  occupation — of  coupling  cars  when  he  was  not  flag- 
ging, at  the  time  the  policy  was  issued ;  that  by  the  evidence 
of  Dunbar  himself  it  appeared  that  the  insured  made  a  true 
and  full  statement  of  his  occupation  when  the  policy  was 
issued — that  is,  that  he  was  a  flagman,  without  qualification 
— and  that  the  plaintiff  was  classified  by  the  defendant,  and 
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that,  if  the  classification  was  an  erroneous  one,  the  defend- 
ant was  bound  by  it.  There  was  such  evidence,  and  his 
Honor  should  have  submitted  that  phase  of  the  case  to  the 
jury,  with  an  instruction  to  that  effect,  as  requested  by  the 
plaintiff.  JSTibl.  Ben.  Soc.  and  Ace.  Ins.,  sec.  414;  Car- 
penter V.  Accident  Co.,  46  S.  C,  541.  It  seems  from  the 
statement  of  the  case  on  appeal  that  the  defendant's  real  con- 
tention was  over  the  defense  set  up  in  the  amended  answer — 
the  allied  parol  agreement  between  the  agent,  Dunbar,  and 
the  insured.  It  was  stated  in  the  case  on  appeal,  that  the 
defendant  admitted  that  Craig,  the  insured,  was  engaged  in 
the  same  occupation  when  killed,  as  he  was  when  insured. 
His  Honor  permitted  the  agent,  Dunbar,  to  give  evidence  of 
the  alleged  parol  agreement,  and  instructed  the  jury  as  fol- 
lows: "If  the  jury  believe  the  evidence  of  Dunbar  as  to 
what  took  place  between  him  and  Craig  at  the  time  of  mak- 
ing the  application,  and  that  the  schedules  were  classified, 
the  premiums  charged,  and  the  amounts  to  be  paid  in  case  of 
death,  as  appears  in  the  book,  Exhibit  "C,"  and  also  believe 
the  evidence  relating  to  the  duties  of  flagman,  brakeman,  and 
switchman,  this  evidence,  taken  in  connection  with  the  pol- 
icy and  application,  shows  that  the  only  reasonable  con- 
struction of  the  contract  between  defendant  company  and 
Craig,  in  so  far  as  it  relates  to  the  case,  was  that,  in  consid- 
eration of  the  premium  of  $27,  defendant  was  to  pay  bene- 
ficiary named  in  policy  $1,000  in  case  of  death  caused  by 
external,  violent,  and  accidental  means  while  engaged  in  the 
occupation  of  flagman  other  than  performing  duties  of  coup- 
ling and  switching;  and  in  case  of  death  so  caused  while 
engaged  in  coupling  and  switching  defendant  was  to  pay 
27-30  of  $300.  And  if  the  jury  should  further  find  that 
the  deceased  was  killed  by  violent,  external,  and  accidental 
means  while  attempting  to  take  up  the  slack  between  cars, 
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and  which  would  have  the  effect  of  strengthening  the  coup- 
ling, the  issue  should  be  answered,  *$270,  less  premium  ad- 
mitted to  be  due,  unpaid.'  "  We  think  that  the  instruction 
was  erroneous.  The  verbal  agreement  entirely  altered  the 
contract  as  it  appeared  in  the  policy  of  insurance,  and  evi- 
dence of  it  ought  not  tx)  have  been  received. 
New  trial. 

Faircloth,  C.  J.,  dissentfl. 


IN  RE  VENABLB'S  WILL. 
(December  19,  1900.) 

1.  Wills — Revocation — Parol  Evidence — Intent, 

Parol  evidence  Is  inadmiseible  to  show  the  revocation  of  a  will 
by  a  subsequent  one. 

2.  Wills — Revocation  —  Probate —  Holograph —  Suhseqnent 

Will. 

A  later  will  does  not  revoke  a  former  one  unless  the  two  are 
so  inconsistent  as  to  be  incapable  of  standing  together. 

Application  by  S.  L.  Yenable  for  the  probate  of  the  holo- 
graph will  of  Haywood  Venable,  deceased,  in  connection 
with  a  sul)sequent  will,  heard  by  Judge  W,  S,  O'B.  Robin- 
son, and  a  jury,  at  Spring  Term,  1000,  of  Stokes  Superior 
Court.     From  order  denying  probate,  propounder  appealed. 

A.  M.  Stack,  and  Watson,  Buxton  &  Watson,  for  pro- 
pounder. 

W ,  W ,  King,  and  Jones  &  Patterson,  for  caveators. 
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Faircloth,  C.  J.  On  August  29,  1891,  Haywood  Vena- 
•ble  executed  what  pur|x>rtfi  to  be  his  holograph  will,  found 
among  his  valuable  papers,  after  his  death.  On  March  15, 
1899,  he  executed  another  will  a  few  days  before  his  death, 
which  was  probated  and  duly  recorded  on  March  24,  1S99. 
S.  L.  Venable,  one  of  the  deviset^s  in  the  holograph  will,  of- 
ffered  the  same  for  probate  and  recordation  on  May  13,  1899. 
An  issue  of  devisavit  vel  non  as  to  the  holograph  will  was 
framed  and  submitted  to  a  jury  at  Spring  Term,  1900,  of 
the  Superior  C^ourt,  whose  verdict  was  against  the  pro- 
pounder  of  the  said  will,  and  the  judgment  of  the  court  was 
that  said  holograph  paper  was  no  part  of  the  last  will  and 
testament  of  Haywood  Venable,  all  devisees,  legatees,  and 
heirs  of  the  testator  having  come  in  as  cavc^ators.  Pro- 
pounder  appealed. 

We  will  designate?  the  holograph  paper  as  the  first  will, 
and  the  once  recorded,  as  the  second  will.  The  question  sub- 
mitted to  this  Court  is,  whether  the  second  will  revokes  the 
first,  or  whether,  taken  together,  they  constitute  the  last  will 
of  Haywood  Venable.  We  are  not  aware  that  this  issue  has 
ever  been  before  this  Court,  and  we  must,  therefore,  rely 
upon  our  own  reasoning  and  such  outside  authorities  as  we 
can  find.  Each  paper  starts  off  by  declaring  this  to  be  *'my 
last  will  and  testament,"  and  neither  has  a  residuarv  clause. 
TJie  first  will  declares  all  other  wills  void.  The  second  has 
no  express  words  of  revocation.  The  second  disposes  of 
some  property  not  mentioned  or  referred  to  in  the  first  will. 
After  the  verdict  was  entered,  the  propounder  moved  the 
Court  for  judgment  non  obstante  veredicto  in  favor  of  the 
first  will,  except  as  to  provisions  therein  altered  by  the  second 
will.  This  presents  the  whole  question.  During  the  trial 
the  caveators  were  allowed  to  introduce  parol  evidence  re- 
citing the  statements  and  declarations  of  the  testator  con- 
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oerning  his  will.  The  admission  of  this  evidence  was  error. 
^*Parol  evidence  of  the  revocation  of  a  will  was  held  to  be 
inadmissible."  Jackson  v.  Knijfin,  2  Johns.,  31 ;  Smith  v. 
Fenner,  1  Gall.,  170,  Fed.  Cas.  No.  13,046 ;  Pritch.  Wills, 
sec.  248.  These  are  considered  leading  cases.  The  argu- 
ment made  was,  that  parol  evidence  is  admissible  to  relieve 
latent  ambiguities.  The  argument  is  correct,  but  it  is  a 
misapplication  of  the  principle.  We  are  not  construing  the 
meaning  of  these  papers,  but  simply  whether  one  revokes  the 
other,  v^ithout  regard  to  the  meaning  of  either,  even  if  there 
was  any  ambiguity  in  them.  Looking  at  these  instruments, 
we  can  see  no  ambiguity  in  either.  Each  one  names  the 
devisee  and  legatee,  and  each  sufficiently  describes  the  prop- 
erty devised.  In  construeing  wills  the  intention  of  the 
testator  must  be  ascertained  from  the  face  of  the  will  when 
there  is  no  latent  ambiguity,  and  the  intent  to  revoke  one 
instrument  by  another  is  to  be  gathered  in  the  same.  way. 
By  revocation  is  meant  the  destruction  of  the  operative  force 
of  the  will,  either  in  part  or  entirely,  by  some  extrinsic  act 
in  regard  to  it,  or  by  making  and  publishing  a  later  instru- 
ment in  the  nature  of  a  will  anivio  revocandi.  29  Am.  and 
Eng.  Enc.  Law,  266 ;  White  r.  Castcn,  46  K  C,  197.  Some 
courts  have  held  that  revocation  is  accomplished  by  simply 
disposing  of  an  estate  in  an  inconsistent  manner.  Schouler, 
Wills,  sec.  406.  But,  "on  the  other  hand,  the  later  will, 
though  well  executed,  does  not  revoke  the  earlier  one,  as 
such,  and  without  express  words  of  revocation,  except  by 
being  inconsistent  with  it;  and  by  the  extent  of  such  incon- 
sistency must  be  measured  the  extent  of  the  revocation.  To 
operate  a  total  revocation  in  such  a  case,  the  two  disposi- 
tions must  be  so  plainly  inconsistent  as  to  be  incapable  of 
standing  together.  Only  a  revocation  pro  tarda  results 
where  the  effect  is  that  of  partial  inconsistency.     It  is  like- 
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making  a  will  and  then  adding  a  codicil;  the  final  disposi- 
tion reading  by  the  light  of  both  instruments  together  as  a 
corrected  whole."  Schonler,  Wills  (2d  Ed.),  sec.  407; 
Pritch.,  Wills,  sec.  248.  The  manner  of  revoking  wills  is 
discussed  in  various  ways  in  Pritch.,  Wills,  chap.  2,  Art.  I, 
sees.  243-263,  and  supports  the  principle  we  have  above 
stated.  The  appointment  or  non-appointment  of  new  execu- 
tors, and  the  usual  expression,  "my  last  will  and  testament," 
have  little  bearing  on  the  issue.  1  Williams,  Ex'rs,  164. 
Our  opinion  is  that  the  first  and  last  wills  together  consti- 
tute the  will  of  the  testator,  and  his  estate  must  be  adminis- 
tered ac<;ordingly.  There  is  no  express  revocation,  which  is 
the  usual  and  natural  wav  of  showing  the  int<*ntion.  There 
is  nothing  more  than  partial  inconsistency,  and  nothing  is 
disclosed  on  the  face  of  the  last  will  to  indicate  a  purpose  to 
destroy  the  operation  of  the  first  will  entirely.  It  may  be 
that  we  have  missed  the  testator's  intention.  If  so,  it  was 
his  misfortune  not  to  have  expressed  it  in  direct  terms,  so 
that  it  could  be  understood.  All  we  can  do  is  to  attempt  to 
arrive  at  his  intention  according  to  the  established  rules  of 
construction.  There  was  error. 
Reversed. 
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DAVIS  V.  YELTON. 
(December  19,  1900.) 

Specific  Performance — Statute  of  Frauds — Parol  Evidence 
— Sale  of  Land — Vendor  and  Purchaser — The  Code, 
Sec,  1554, 

A  parol  contract  to  buy  land  can  not  be  enforced,  if  the  statute 
of  frauds  is  pleaded. 

Ctvtt.  Action  by  Allx^rt  I^avis  and  Sally  Rayficld  against 
Charles  and  William  Yelton,  hoard  by  Judge  T.  J,  Shdw 
and  a  jury,  at  Fall  Term,  1900,  of  Gaston  Siipcrior  Cmirt. 
From  a  JTidgment  for  defendants,  the  plaintiffs  appealed. 

D.  W.  Robinson,  for  the  plaintiffs. 
li.  L.  Ryhui^,  for  the  defendants. 

• 

Faiucloth,  r.  J.  The  plaintiff  contracted  in  writing  to 
sell  and  convey  a  tract  of  land  to  the  defendant,  who  agreed 
verbally  to  pay  $400  for  the  land  at  a  day  agreed  on.  Before 
the  day,  the  defendant  notified  plaintiff,  for  reasons  stated 
in  his  answer,  that  he  declined  to  perform  his  promise. 
Plaintiff  sues  for  specific  performance,  tenders  his  deed,  and 
demands  that  defendant  pay  the  purchase  pric/C.  The  de- 
fendant relies  on  and  pleads  the  statute  of  frauds.  Code, 
sec.  1554.  The  Court  refused  tx)  admit  parol  evidence,  and 
held  that  the  plaintiff  could  not  recover.  No  error.  Rice 
?;.  Carter,  33  IST.  C,  298;  Wade  v.  City  of  New  Bern,  77 
N.  C,  460;  Gwathney  r.  Cason,  74  N.  C,  5.  These  deci- 
sions are  approved  and  followed  in  numerous  other  cases. 

Affirmed. 
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GEER  V.   THE   DURHAM   WATER  COMPANY. 

(December  19,  1900.) 

1.  Evidence — Immaterial — Complaint, 

Evidence  tending  merely  to  prove  a  cause  of  action  not  stated 
in  the  complaint  is  immaterial. 

2.  Limitation  of  Actions — Diversion  of  Water — -Easement — 

Damages — Trespass — The  Code,  Sec.  155 — Waters  and 
Watercourses, 

The  unlawful  diversion  of  river  water  is  not  a  trespass  on 
realty,  but  it  is  so  nearly  in  the  nature  of  an  easement  as 
to  be  governed  by  the  same  statute  of  limitations. 

3.  Limitation  of  Actions — Railroads — Easements. 

Acts  1895,  chap.  224,  relative  to  the  limitation  of  actions,  refer 
only  to  railroads. 

4.  Nuisance — Abatement — Wafer  Company — Qvasi  Pnhlic 

Corpoi^ations, 

A  water  company  is  a  quasi  public  corporation,  and  can  not  be 
abated  as  a  nuisance. 

5.  Witness— Experts — Findings  of  Court — Evidetice. 

The  finding  of  trial  court  that  a  witness  is  an  expert  is  not 
reviewable  where  there   is  any  evidence   to   sustain   such 
finding. 

6.  Damages — Permanml — Conversion    'of       Water — Water 

Com pany —  Wa te r  and  Wa te rcourses. 

Permanent  damages  may  be  awarded  a  riparian  owner  who  is 
Injured  by  the  taking  of  water  out  of  a  river  by  a  water 
company. 

Civil  Action  by  F.  C  Goer  against  the  Durham  Water 
Company,  heard  by  Jndg^e  Frederick  Moore  and  a  jury,  at 
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January  Term,   1900,   of  Dubham   Superior   Court.     Hia 
Honor  submitted  to  the  jury  the  following  issues,  to- wit: 

1.  Has  the  defendant  unlawfully  and  unreasonably 
diverted  and  used  the  water  from  Eno  River  and  the  Nancy 
Rhodes  Branch? 

2.  What  annual  damages  has  plaintiff  sustained  by  reason 
of  such  use  and  diversion  ? 

3.  What  permanent  damages  has  plaintiff  sustained  by 
reason  of  such  use  and  diversion? 

4.  Is  plaintiff's  cause  of  action  barred  by  the  statute  of 
limitations  ? 

5.  Is  plaintiff's  cause  of  action  as  to  Eno  River  barred 
by  the  statute  of  limitations  ? 

And  the  jury  having  responded  for  their  verdict  to  the 
said  issues  as  follows,  to-wit:  To  1,  "Yes;"  to  2,  "One 
hundred  ($100)  dollars  per  year,  from  December  8,  1894, 
up  to  this  trial ;"  to  3,  "One  thousand,  one  hundred  and  fifty 
($1,150)  dollars;"  to  4,  "No;"  to  5,  "No." 

From  judgment  for  plaintiff,  the  defendant  appealed. 

Matniing  cfe  Foushee,  and  Boime^  Bryant  cfe  Biggs^  for  the 
plaintiff. 

Winston  &  Fvller,  for  the  defendant. 

Douglas,  J.  This  is  an  action  brought  by  a  lower  ripar- 
ian owner  for  damages  resulting  from  the  unlawful  diversion 
of  water,  seriously  interfering  with  the  running  of  his  mill, 
and  greatly  IcvSsening  its  productive  capacity.  Long  after 
the  establishment  of  the  plaintiff's  mill  the  defendant,  organ- 
ized for  the  purpose  of  supplying  water  to  the  city  of 
Durham,  constructed  a  dam  across  Eno  River  above  the 
plaintiff's  mill,  and  also  a  dam  across  Nancy  Rhodes  Branch, 
a  tributary  of  said  river.  The  branch  was  used  for  its  water 
supply,  while  the  river  was  used  to  run  its  pimips  when  there 
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was  a  sufficient  flow.  Some  little  water  was  taken  directly 
fiom  the  river  when  needed,  hut  not  regularly;  the  main 
diversion  being  the  water  pumped  from  the  branch,  that 
would  otherwise  have  flowed  into  the  river.  The  plaintiff 
contends  that  he  is  entitled  to  recover  for  damages  arising 
not  only  from  the  unlawful  diversion  of  the  water,  but  also 
from  its  improper  use  in  running  machinery  too  great  for 
the  power  of  the  river.  The  defendant  contends,  on  the 
other  hand,  that  the  only  cause  of  action  set  out  in  the 
complaint  is  the  unlawful  diversion,  and  in  this  we  think  it 
is  correct.  But  the  plaintiff  again  says  that,  even  admitting 
this  to  be  true,  the  diversion,  being  an  unlawful  act,  renders 
the  defendant  liable  for  every  other  act  connected  therewith; 
tliat  is,  that,  as  the  defendant  had  no  right  to  divert  the  water 
from  the  branch  flowing  into  the  river,  he  had  no  right  to 
use  the  river  for  the  purpose  of  accomplishing  such  diversion, 
and  that  the  allegation  of  unlawful  diversion  in  the  com- 
plaint was  sufficient  to  include  every  act  connected  therewith, 
including  the  "uneven  and  irregular  flow"  caused  thereby. 
The  nature  of  the  respective  damages  claimed  by  the  plain- 
tiff more  clearly  appears  from  the  following  extract  from  his 
elaborate  brief : 

"The  effect  of  defendant's  use  and  diversion  of  the  water 
of  the  Tfancy  Rhodes  Branch  and  Eno  River  is  seen  at 
plaintiff's  mill  in  two  ways:  (1)  In  a  gradually  dimin- 
ishing flow  of  water;  (2)  in  an  uneven  and  irregular  flow. 
The  first  is,  of  course,  caused  by  the  diversion  of  an  increas- 
ing quantity  of  the  water  naturally  flowing  in  and  forming  a 
part  of  Eno  River,  which  is  not  returned  to  the  river.  The 
second  is  caused  by  the  following  facts,  to-wit :  The  turbine 
wheels  of  the  defendant,  being  so  large,  and  taxing  to  the 
utmost,  if  not  overburdening,  the  capacity  of  the  river  to 
operate  them,  require  a  very  large  quantity  of  water  for 
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their  operation,  and  when  they  are  running  they  discharge 
a  quantity  of  water  from  defendant's  pond  largely  in  excess 
of  the  flow  of  the  river,  and  this  causes  a  floo<l  of  water  at 
plaintiff's  mill  more  than  he  can  use  or  hold,  and  goes  to 
waste;  and  when  defendant  stops  its  wheels  to  enable  its 
pond  to  be  filled,  and  furnish  it  the  required  power  to  oper- 
ate its  wheels  to  force  the  water  to  a  reservoir,  its  dam  being 
very  tight,  very  much  less  water  flows  down  the  river  than 
is  the  natural  and  accustomed  flow.  The  uneven  and  irregu- 
lar flow  is  caused  bv  the  use  of  the  wheels  to  divert  the  water 
from  the  branch  and  the  river,  and  is  an  integral  and  in- 
separable part  of  its  system  and  operation  as  now  used,  and 
as  used  since  the  construction  of  its  works."  Tf  this  state- 
ment had  lK*en  in  the  complaint  instead  of  the  brief,  it  would 
have  ])reseiite<l  a  different  question,  but  there  is  no  allega- 
tion whatever  as  to  the  ^Smeven  and  irreg-nlar  flow."  If 
this  were  merely  an  evidentiary  fact,  a^  claimed  by  the  plain- 
tiff (that  is,  a  fact  use<l  merely  to  prove  or  explain  the  main 
allegation  of  unlawful  diversioTi),  the  plaintiff  might  be  cor- 
rect. Tt  must  he  either  a  mere  evidentiary  fact,  upon  which 
no  acMitional  damages  can  be  awarded,  or  it  is  a  separate 
cause  of  action,  which  must  be  alk\i>T'd  in  the  complaint  with 
snftieient  ])articnlarity  to  put  the  defendant  upon  notice.  We 
therefore  think  there  was  error  in  the  Court's  giving  the 
plaintiff's  ninth  prayer,  which  is  as  follows:  '*If  you  ho- 
lieve  from  the  evidence  that  the  defendant  built  a  dam  across 
Eno  River  alH>ve  plaintiff's  mill,  and  at  times  detained  the 
water  for  the  purpo«<^  of  getting  a  head  of  water  with  which 
to  run  its  wheel,  which  is  nsed  in  pumping  water  from  the 
Xancy  Rhodes  Branch :  and  then,  if  you  believe  from  the  evi- 
dence that  water  so  detained  was  let  loose  upon  plaintiff's 
mill  ])roperty  Mow,  and  that  this  ponding  and  letting  loose 
cause<l  an  irregular  flow  in  the  river,  and  that  this  irregular 
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flow  damaged  plaintiff's  property,  then  the  Court  charges 
you  that  this  use  of  the  water  is  an  unreasonable  use,  and 
plaintiff  is  entitled  to  recover  such  damages  as  you  may  find 
he  sustained  from  this  cause."  It  naturally  follows  tliat  all 
evidence  tending  merely  to  prove  a  cause  of  action  not  stated 
in  the  complaint  is  immat-erial,  and  the  exceptions  thereto 
must  be  sustained.  We  do  not  mean  to  say  that  this  instruc- 
tion would  be  intrinsically  erroneous  under  all  circumstances, 
but  that  it  is  error  in  the  present  case,  as  presented  to  us  by 
the  pleadings.  It  is,  therefore,  unnecessary  to  discuss  the 
numerous  cases  cited  bv  both  sides  as  to  the  unreasonable 
use  of  water  apart  from  its  diversion.  It  is  equally  useless 
as  well  as  utterly  impracticable  to  discuss  separately  the  94 
exceptions  filed  in  the  case.  Many  are  without  merit,  while 
others  are  harmless,  or  immaterial,  in  our  view  of  the  case. 
The  greater  part  may  not  occur  upon  a  new  trial,  and,  in 
any  event,  should  the  case  ever  come  before  us  again,  we  may 
express  the  hope  that,  even  in  the  view  of  the  appellant,  there 
will  be  less  error,  or  at  least  a  greater  condensation  of  error. 
There  are,  however,  some  important  questions  that  we  will 
consider. 

We  see  no  error  in  the  issues  submitted  under  the  plead- 
ings, especially  as  we  can  nowhere  find  in  the  record  the 
issues  tendered  by  the  defendant.  They  may  be  there,  but,  if 
so,  they  have  successfully  eluded  our  search. 

We  do  not  think  that  the  action  is  barred  by  the  statute 
of  limitations.  The  plaintiff  recovered  annual  damages  only 
for  the  three  years  next  preceding  the  bringing  of  the  action. 
While,  perhaps,  the  taking  of  the  water  is  not,  in  its  strictest 
sense,  an  easement,  which  implies  rather  a  use  than  a  total 
conversion  of  a  thing,  it  is  so  nearly  in  the  nature  of  an  ease- 
ment as  to  l-^e  governed  by  the  same  general  principles.  This 
Court  has  repeatedly  held  that  it  requires  the  continuous 
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and  adverse  use  of  an  easement  for  20  vears  to  raise  the 

•u' 

presumption  of  a  grant,  and  that  even  then  the  presumption 
extends  only  to  the  "Estate  and  extent"  of  such  user  during 
said  period.  Wilson  v.  Wilsoj},  15  N.  C.,  154;  Pugh  v, 
Wheeler,  19  N.  C,  50;  Gerenger  v.  Summers,  24  'N,  C,  229; 
fngrahaw  v.  Hough,  46  N.  C,  39;  Benbow  v.  Robhins,  71 
X.  C,  ?^Z^\  Kiicheu  v,  Wilson,  80  ^^  C,  191;  Knight  i\ 
Railroad  Co.,  Ill  T^.  C,  80;  Par-leer  v.  Railroad  Co.,  119 
X  C,  677;  Nichols  v.  Railroad  Co,,  120  N.  C,  495.  Acts 
1895,  chap.  224,  refers  only  to  railroads,  leaving  the  law  of 
<^ase.ments  unchanged  as  to  all  other  parties.  Although  not  a 
railroad  company,  we  think  that  the  defendant  is  a  quasi 
public  corporation,  in  its  fullest  sense,  and  that  neither  the 
public  interest,  nor  the  public  safety,  would  permit  its  abate- 
ment as  a  nuisance.  We  see  no  reason  why  permanent  dam- 
ages can  not  be  assessed  under  the  general  principles  of 
equity,  and,  in  fact,  we  do  not  understand  that  this  right  is 
questioned  by  either  party.  The  awarding  such  permanent 
damages  is  equivalent  to  the  acquisition  of  an  easement  by 
condemnation.  Beach  v.  Railroad  Co.,  120  N.  C,  498; 
llocutt  V.  Railroad  Co,,  124  X.  C,  214;  Lassiter  t\  Railroad 
Co.,  126  N.  C,  509. 

We  do  not  see  how  the  cause  of  action  now  before  us  can 
he  considered  as  a  ^'trespass  upon  real  property,"  under  sec- 
tion 155  of  The  Cmle,  or  as  amended  by  chapter  165  of  the 
Laws  of  1895. 

We  are  not  prepared  to  say  that  a  man  may  not  be  an 
(expert  in  his  life's  work,  without  a  scientific  education,  nor 
that  it  requires  expert  testimony  to  prove  that  a  river  is 
higher  or  lower  than  usual.  Whether  a  witness  is  an  expert 
is,  within  proper  limitations  of  law,  a  preliminary  fact  to 
1)0  found  by  the  Court  below;  and,  when  there  is  any  evi- 
dence to  sustain  such  finding,  it  is  not  reviewable  in  this 
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Court.  State  v.  Davis,  63  N.  C,  578;  Same  v.  Cole,  94 
N.  C,  958 ;  Smith  v.  Kron,  96  IST.  C,  392 ;  State  v.  Hinson, 
103  N.  C,  374;  Blue  v.  Railroad  Co.,  117  N.  C,  644. 

There  does  not  seem  to  be  any  serious  question  as  to  the 
right  of  the  plaintiff  to  recover  for  damages  arising  from  the 
unlawful  conversion.  Pugh  v,  Wheeler,  19  N.  C,  50 ;  Wil- 
liamson  v.  Canal  Co,,  78  N.  C,  156.  The  latter  case  is 
directly  in  point. 

For  the  reasons  above  stated,  we  think  there  was  error  in 
the  trial  l>elow. 

New  trial. 
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HOWE  V.  HARPE3R. 
(December  19,  1900.) 

1.  PaHies — Defect — A  ri'Swer — Demurrer — Waiver  — Plead- 

ing. 

Objection  for  defect  of  parties  must  be  made  by  answer  or 
demurrer,  or  it  is  waived. 

2.  Parties — Necessary — Railroads — Receivers — The     Code, 

sec.  1255. 

An  insolvent  railroad  company  is  not  a  necessary  party  to  a 
suit  against  a  purchaser  at  foreclosure  of  mortgage  on  its 
road,  for  an  injury  while  it  was  operating  the  road. 

3.  Parties — Railroads  — Receivers  — Foreclosure  — Personal 

Injuries, 

Where  the  receiver  of  an  insolvent  railroad  company  is  dis- 
'  charged,  he  Is  not  a  proper  party  to  an  action  against  a 

foreclosure  purchaser,  to  recover  for  personal  injuries  re- 
ceived after  his  discharge. 

4.  Railroads — Judgment — Insolvent     Corporation — Fore- 

closure— Personal  Injuries — Receivers — The  Code,  sec. 
1255. 

In  an  action  for  tort  committed  by  an  insolvent  corporation, 
against  purchaser  at  foreclosure  of  the  property  of  the 
insolvent  company,  the  receiver  of  the  insolvent  railroad 
company  being  a  party,  Judgment  should  be  against  the 
purchaser,  subject  to  be  credited  with  the  sum  which  the 
receiver  may  pay. 

Civil  Action  by  S.  B.  Howe  against  G.  W.  F.  Harper, 
receiver  of  the  Chester  and  Lenoir  Narrow-Gauge  Railroad, 
and  J.  G.  Hall  and  David  Hemphill,  receivers  of  the  Chester 
and  Lenoir  Narrow-Gauge  Railroad,  and  the  Carolina  and 
Northwestern  Railroad,  heard  by  Judge  H,  R.  Starbuch  and 
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a  jury,  at  August  (special)  Term,  1900,  of  Gaston  Superior 
Court.  From  judgment  in  favor  of  defendants,  the  plaintiff 
appealcRi. 

Jones  £'  Tilleft,  and  A,  G.  Man-gum,  for  the  plaintiff. 
No  counsel  for  the  defendants. 

Clark,  J.  The  plaintiff  was  injured  on  the  Chester  and 
Lenoir  Narrow-Gauge  Railroad,  March  31,  1894,  and  the 
jury  have  found  negligence,  and  that  the  damages  sustained 
were  $500.  The  defendants.  Hall  and  Hemphill,  had  been 
receivers  of  the  said  railroad  company,  but  they  had  been  dis- 
charged on  March  10,  1894,  and  the  road  had  been  turned 
over  to  the  company  and  was  being  operated  by  it  at  the 
time  the  plaintiff  was  injured.  Subsequently,  in  January, 
1896,  the  company  was  again  placed  in  the  hands  of  a  re- 
ceiver (the  defendant,  G.  W.  F.  Harper),  and  its  property 
and  franchises  were  sold  under  foreclosure  proceedings  in 
November,  1896,  and  the  purchasers  were  incorporated  as 
the  Carolina  and  Northwestern  Railroad  Company.  This 
latter  company,  as  well  as  both  sets  of  receivers  of  the  Ches- 
ter and  Lenoir  Narrow-Gauge  Railroad,  are  parties  defend- 
ant, but  the  objection  was  made  that  judgment  could  not  be 
entered  on  the  verdict,  because  the  Chester  and  Lenoir  Nar- 
row-Gauge  Railroad  Company  is  not  a  party  to  the  action. 
The  Judge,  being  of  that  opinion,  rendered  judgment  against 
the  plaintiff. 

The  objection  for  defect  of  parties  came  too  late.  It  must 
•  be  taken  bv  answer  or  demurrer,  or  it  is  waived.  Silver  Val. 
Min.  Co,  i\  Baltimore  Gold  and  Silver  Mining  and  Smelting 
Co.,  99  K  C,  445 ;  Kornegay  v.  Steamboat  Co,,  107  N.  C, 
115,  and  cases  there  cited.  But,  even  if  the  objection  had 
been  taken  in  apt  time,  it  is  without  merit.  By  virtue  of 
Code,  sec.   1255,  the  mortgage  made  by  the  Chester  and 
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Lenoir  Narrow-Gauge  Railroad  Company,  "conveyed  nothing 
as  against  this  claim,  and,  as  it  conveyed  nothing  as  against 
this  claim,  the  purchaser  got  nothing  as  against  this  claim 
by  the  mortgage  sale."  Railroad  Co,  v.  Burnett,  123  N.  C, 
at  page  215.  Whether  the  mortgage  was  executed  before  or 
after  the  date  of  injury  to  the  plaintiff,  the  mortgagees  took 
subject  to  this  statute,  and  the  purchasers  take  no  greater 
interest.  The  contention,  however,  is,  that  the  defunct  cor- 
poration is  a  necessary  party.  Why  or  how  is  it  necessary, 
and  for  what  purpose?  It  is  insolvent;  its  property  and 
franchises  have  been  sold  under  the  mortgage ;  it  no  longer 
exists;  it  has  neither  agents  nor  officers  who  can  be  served 
with  process.  If  the  ex-officers  of  the  extinct  corporation 
could  be  found  and  brought  in,  why  should  they  defend  the 
action  ?  What  interest  have  they  to  protect  ?  The  action  is 
against  the  present  company,  which  has  bought  the  property 
under  foreclosure  sale,  which  property  is  liable  in  its  hands 
for  payment  of  damages  for  torts  committed  by  its  pre- 
decessor. The  company  now  in  possession  of  the  property  is 
the  only  party  interested  in  defending  this  action,  which  it 
has  done.  The  defendant.  Harper,  appears  to  have  not  been 
entirely  discharged  as  receiver  when  this  action  was  begun, 
March  4,  1897,  as  his  answer  admits  that  he  still  had  a  small 
balance  in  his  hands,  though  he  had  turned  over  the  property 
to  the  purchaser,  the  new  company.  But  we  place  no  stress 
on  that  circumstance,  for,  if  he  had  been  entirely  dischargei], 
the  property  in  the  hands  of  the  new  company  was  liable  for 
payment  of  the  plaintiff's  claim,  and  the  new  corporation  is 
the  real  party  in  interest.  If  any  other  property  of  the 
defunct  corporation  is  in  existence,  which  should  be  first 
applied  to  satisfaction  of  plaintiff's  judgment,  its  receiver 
(Harper)  is  a  party,  and  represents  it  (Farris  v.  Receivers, 
115  N.  C,  600)  ;  and,  if  he  had  been  discharged,  the  real 
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defendant,  the  new  corporation,  on  suggestion  that  there  was 
other  property  of  the  old  corporation,  might  have  possibly 
moved  that  a  receiver  be  appointed,  and  he  made  a  defend- 
ant, that  he  might  be  directed  to  apply  such  property  first  to 
the  plaintiff's  debt ;  but  that  is  a  niatt^er  beween  the  two  cor- 
porations. The  mortgage  being  non-existent  as  to  plaintiff's 
judgment,  the  present  corporation,  having  succeeded  to  its 
property  and  franchises,  is  liable,  not  to  exceed  the  extent  of 
the  mortgaged  property  bought  by  it.  If  any  property  of  the 
old  corporation  remains  in  the  hands  of  Harper,  receiver, 
which  has  not  been  disbursed  in  discharging  his  trust,  it 
should  Ije  applied  to  the  plaintiff's  judgment,  but  judgment 
should  have  been  rendered  against  the  new  corporation  for 
the  $500  damages  assessed  by  the  jury  and  (though  he  surs 
as  a  pauper)  for  costs  (Laws  1895,  chap.  149),  to  be  cred- 
ited by  whatever  amount,  if  any,  is  paid  by  Harper,  receiver, 
as  aforesaid.  Hall  and  Hemphill  are  not  proper  parties  to 
this  action,  having  been  discharged  as  receivers  before  the 
injury  was  sustained  by  the  plaintiff.  Upon  the  facts  foimd, 
judgment  should  have  been  entered  as  above. 
Reversed. 
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MARSH  V.  DELLINGBR. 
(December  19,  1900.) 

1.  Estate — Life    Estate — Contingent    Remainders — Sale — 

Infants — Equity — Wills, 

Where  there  are  coDtingent  and  vested  interests  under  a  will 
subject  to  a  life  estate,  a  court  of  equity  has  power  to 
order  a  sale  to  subserve  the  interests  of  all  the  devisees, 
if  any  of  the  contingent  remaindermen  are  in  esse  and 
represented;  but  if  infants  are  interested,  equity  requires 
that  they  be  properly  represented  and  protected,  and  it 
must  be  found  as  a  fact  that  a  sale  of  the  property  before 
the  death  of  the  life  tenant  will  be  for  their  benefit. 

2.  Will — Distribution. 

Where  a  will  directs  that  property  be  divided  equally  among 
four  children  and  two  grandchildren,  naming  them,  each  of 
the  grandchildren  are  entitled  to  a  one-sixth  part. 

Civil  Action  bv  James  H.  Marsh,  J.  C.  Marsh,  and  Dora 
A.  Marsh,  A.  F.  Kritz,  and  Annie  M.  Kritz,  Henry  F. 
Marsh,  and  Amelia  Marsh,  Marv  C.  Bymim  and  W.  K.  Bv- 
num ;  James  and  Henry  Marsh,  and  James  C.  Marsh,  execu- 
tors of  Sarah  Rachel  Marsh,  against  Henry  Marsh  Bellinger 
and  Chester  A.  Bellinger,  minor  heirs,  heard  by  Judge  7\  J. 
Shaw,  at  Octol)er  Term,  1900,  of  Mecklenburg  Superior 
Court.  From  judgment  decreeing  a  sale,  the  defendants 
appealed. 

Clarksoj}  &  Duls,  for  the  plaintiff. 
Xo  counsel  for  the  defendant. 

FuRciiES,  J.  It  appears  from  the  will  of  Sarali  Rachel 
Marvsh,  dated  October  3,  1894,  (a  copy  of  which,  marked 
^'Exhibit  A,"  was  made  a  part  of  the  case  on  appeal),  that 
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she  willed  and  devised  the  lands  mentioned  in  the  pleadings 
as  follows:  "I  give  and  beqneath  to  my  beloved  husband, 
James  Henry  Marsh,  the  house  and  lot  we  now  occupy,  situ-* 
ate  in  the  city  of  Charlotte,  "N.  C,  No.  313  E.  Seventh  street, 
and  all  the  furniture  and  other  goods  that  I  may  die  pos- 
sessed of,  for  his  lifetime;  also,  one  house  and  lot  at  Iron 
Station,  Lincoln  County,  N.  C,  known  as  the  'Rankin  Place,' 
and  if  the  said  Rankin  be  needed  for  my  husband's  support 
at  any  time,  he  may  sell  it,  and  if  not  needed,  it  shall  be  sold, 
and  a  monument  be  bought  and  erected  on  our  lot  in  the 
cemetery ;  and  I  do  devise  that  after  the  death  of  my  husband 
the  house  and  lot.  No.  313  E.  Seventh  street,  be  sold,  and 
the  proceeds  be  equally  divided  between  my  children,  Mary 
C.  Bynum,  James  C.  Marsh,  Henry  F.  Marsh,  Sarah  Rachel 
Bellinger's  two  children.  Marsh  and  Chester,  and  Annie  M. 
Kritz :  and  T  do  devise  that  Mary  C.  Bynum's  part  be  kept 
in  trust  for  her  benefit,  and,  should  she  die  without  issue, 
then  her  part  shall  revert,  back,  and  be  divided  among  the 
rest  of  mv  heirs;  and  I  do  hereby  devise  that  Henr^'  F. 
Marsh's  part  be  kept  in  trust  for  his  l)enefit,  and,  should  he 
die  without  issue,  then  his  part  shall  revert  back,  and  be 
divided  among  the  rest  of  my  heirs ;  and  I  do  her(4)v  devise 

that  if  either  of  my  children  shall  wish  to  retain  the  house 

I' 

And  lot,  No.  813  E.  Seventh  street,  shall  have  the  privilege 
so  to  do  by  paying  to  the  other  children  their  parts." 

The  action  is  brought  in  the  Superior  (^ourt,  and  all 
devisees,  including  the  life  tenant,  are  made  plaintiffs,  except 
the  two  infant  grandchildren,  Henry  Marah  DelHnger  and 
Chester  A.  Dellinger,  and  they  are  made  defendants.  At  the 
•commencement  of  the  action  they  had  no  guardian,  but  the 
Court  appointed  James  A.  Bell  guardian  ad  litem  of  these 
two  defendants.  The  guardian  ad  litem  answered  for  the  in- 
fant defendants,  and  admitted  the  facts  set  out  in  the  com- 
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plaint,  among  them,  that  it  would  be  to  the  interest  of  hia 
wards  to  have  the  property  sold.  Upon  the  case  coming  cm 
for  trial  upon  the  complaint  and  answer,  a  sale  was  ordered 
of  both  lots;  and  a  decree  and  order  of  sale  were  made,  in 
which  the  Court  found  that  the  life-tenant,  James  II.  Marsh, 
was  74  years  old,  and  he  was  entitled  to  28-674  dollars  of  the 
price  of  the  lot  in  Charlotte,  and  the  whole  of  the  price  of 
the  lot  at  Iron   Station. 

The  action  was  properly  brought  in  the  Superior  Court, 
baring  equitable  jurisdiction,  and  it  seems  to  us  that  the 
Court  had  the  power  to  order  a  sale  of  the  property  men- 
tioned in  the  pleadings.  It  is  distinguishable  from  Huichin- 
son  V.  Hutch  inson,  126  N.  C,  671;  McKay  v.  McNeill,  59 
X.  C\,  258 ;  Justice  r.  Cniion,  76  N.  C,  442 ;  Ex  parte  Mih 
lev,  1)0  X.  C,  625 ;  and  Watson  v,  Watson-,  56  X.  C,  400. 
Indeed,  the  facts  in  this  case  distinguish  it  from  any  case 
we  have  examined,  where  the  question  of  the  power  of  the 
C^ourt  to  order  a  sale  for  partition,  or  re-investment,  is  in- 
volved. It  is  held  in  Ex  parte  Dodd,  62  X.  C,  97,  that, 
where  there  are  contingent  interests,  the  Court  has  the  power 
to  order  the  sale  if  anv  of  the  class  of  continffeut  remainder- 
men  are  i^}  esse,  and  are  represented.  This  case  is  more  like 
Ex  parte  Dodd  than  any  of  the  other  cases  (»ited,  and  is  dis- 
tinguishal)le  ivxym  that  case.  But  this  cas(^  is  much  stronger 
for  the  plaintiff,  or  in  support  of  the  power  of  the  Court,  than 
Ex  parte  Dodd.  In  this  case,  all  the  parties  are  in  esse,  and 
are  parties  to  this  action,  though  the  defendants  are  some- 
what irregularly  before  the  Court. 

But  the  will  expressly  provides  that  if  it  become  neces- 
sary for  the  supj>ort  of  the  husband,  J.  II.  Marsh,  he  shall 
have  the  right  to  sell  the  house  and  lot  at  Iron  Station.  It 
also  provides  that  the  house  and  lot  in  Charlotte  shall  be  sold 
at  the  death  of  the  life-tenant,  J.  H.  Marsh,  and  the  pro- 
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ceeds  diatributed  and  secured  as  above  stated.  And  the  only 
question,  then,  is  as  to  whether  the  Court  can  order  this  sale 
before  the  death  of  the  life^tenant.  The  interests  of  all  the 
parties  are  settled  by  the  will.  It  is  true  that  the  interests 
of  two  of  the  devisees  are  limited  estates,  depending  upon 
whether  they  die  without  issue.  But  in  that  event  there  is 
no  uncertainty  as  to  who  would  take  their  estates,  as  they 
are  to  revert  to  the  heirs  of  the  devisor,  who  are  the  other 
parties  to  this  action.  So  we  see  no  legal  reason  why  the 
Court  may  not  order  the  sale.  And  doubtless  this  was  the 
only  question  intended  to  be  presented  by  this  appeal,  and 
our  recollection  is  that  the  attorney  who  argued  the  case  so 
stated. 

But,  upon  an  examination  of  the  case,  we  find  other  reasons 
that  prevent  us  from  affirming  the  judgment  appealed  from. 
The  defendants  are  infants,  and  the  Court  of  Equity,  while 
it  has  the  power  to  order  the  sale,  must  see  that  the  infants 
are  properly  represented  and  protected,  and  must  find  as  a 
fact  that  a  sale  of  this  property,  made  before  the  death 
of  the  life-tenant — the  time  specified  in  the  will  for  its  sale — 
will  be  for  their  benefit.  In  Courts  of  Equity,  in  such  cases, 
the  usual  rule  was  for  the  Court  to  refer  the  matter  to  the 
Master,  or  to  some  other  competent  person,  who  inquired — 
took  evidence,  by  affidavit,  of  reliable  disinterested  persons — 
as  to  whether  it  would  be  to  the  interests  of  the  infants  to 
order  the  sale,  which  he  reported  to  the  court,  with  a  state- 
ment of  the  evidence.  We  do  not  mean  to  say  or  to  intimate 
that  anything  intentionally  wrong  has  been  done  in  this 
matter,  but  to  say  that  it  devolves  on  the  Court  to  take  these 
means  of  informing  itself,  in  order  that  infants  may  be  pro- 
tected. Ferrell  v,  Broadway,  126  N.  C,  258.  In  this  case 
the  inquiry  should  be  directed  as  to  the  benefit  to  the  infant 
defendant,  so  far  as  the  house  and  lot  in  Charlotte  are  con- 
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oerned,  and  as  to  the  value  of  «T.  H.  Marsh's  life-estate,  and 
as  to  whether  it  is  necessary  to  sell  the  house  and  lot  at  Iron 
Station  for  the  support  of  the  plaintiff,  J.  H.  Marsh. 

There  is  one  other  error  in  the  judgment  of  the  Court.  It 
gives  Henry  Marsh  Dellinger  and  Chester  A.  Bellinger  only 
one-tenth  each,  whereas  they  are  entitled  to  a  full  share  with 
the  four  children.  There  should  be  six  shares,  instead  of 
five,  and  each  one  of  them  is  entitled  to  one-sixth.  The  will 
provides  that  the  Charlotte  propei'ty  "be  sold,  and  the  pro- 
ceeds 1)6  equally  divided  between  my  children,  Mary  C. 
Bynum,  James  C.  Marsh,  Henry  F.  Marsh,Sarah  Dellinger's 
two  children,  Marsh  and  Chester,  and  Annie  M.  Kritz."  The 
will  does  not  only  put  all  these  parties  in  one  class,  but  it 
names  them  by  name. 

There  is  error. 
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S.  BLAISDALE  CO.  v.  LEE. 
(December  19,  1900.) 

1.  Factors — Commission  Merchants — Advances — Contract. 

Where  a  factor  made  advances  on  cotton  shipped  for  sale,  he 
may,  after  demand  and  refusal  of  repayment  of  advances, 
sell  the  same  for  less  than  the  stipulated  price. 

2.  Factors — Advances — Reimbursement  — Waiver  — Princi- 

pal. 

The  right  of  a  factor  to  sell  for  less  than  the  stipulated  price, 
to  reimburse  himself  for  advances,  is  not  waived  by  an 
agreement  to  wait  longer  for  reimbursement,  the  principal 
agreeing  that  he  shall  lose  nothing  thereby. 

3.  Factors — Advances — Counter-claim — Questions  for  Jury. 

Where  a  factor  brings  an  action  to  recover  advances,  and  de- 
fendant sets  up  counter-claim  for  wrongful  sale,  the  issue 
raised  is  a  question  for  the  Jury. 

4.  Factors — Advances. 

Where  a  factor  brings  suit  for  the  whole  amount  of  advances 
made,  and  asks  for  sale  of  cotton,  which  was  not  within  the 
Jurisdiction  of  the  Court,  he  does  not  waive  his  right  to  sell 
the  cotton  to  reimburse  himself  for  advances. 

Civil.  Action  by  the  S.  Blaisdale  Company  against  R.  O. 
Lee  and  H.  J.  Gregg,  trading  under  the  name  of  R.  O.  Leo 
&  Co.,  heard  by  Judge  0.  H.  Allen  and  a  jury,  at  March 
Term,  1900,  of  Mecklenburg  Superior  Court.  From  judg- 
ment for  defendants,  the  plaintiff  appealed. 

H.  W.  Harris,  for  the  plaintiff. 
Jones  £'  Tillett,  for  the  defendants. 

FuRciiES,  J.     The  plaintiff  is  a  corporation  doing  busi- 
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ness  of  a  cotton  broker,  at  Chicopee,  Mass.,  and  the  defend- 
ants are  partners  living,  and  doing  business  as  cotton  dealers, 
in  Charlotte,  IST.  C.  About  the  1st  of  July,  1897,  the  defend- 
ants sent  the  plaintiff  samples  of  50  bales  of  cotton,  and 
engaged  the  plaintiff  to  sell  it,  for  which  the  plaintiff  was  to 
have  $1  per  Hale.  The  plaintiff  effected  a  sale  of  the  cotton 
at  the  price  of  11  1-4  cents  per  pound,  and  so  informed  the 
defendants.  Thereupon  the  cotton  was  shipped  to  plaintiff, 
in  Massachusetts,  and  defendants  drew  a  check  upon  plain- 
tiff, with  bills  of  lading  attached,  for  said  cotton,  at  the  price 
of  11  1-4  cents  per  pound,  less  commissions.  The  plaintiff 
at  once  paid  the  draft,  but  when  the  cotton  reached  Chicopee 
25  bales  were  rejected  by  the  purchaser  as  not  being  as  good 
as  the  samples.  The  purchaser  took  the  25  bales  which 
were  as  good  as  the  samples  at  11  1-4  cents,  and  refused  to 
take  the  other  25.  The  plaintiff  at  once  notified  the  defend- 
ants that  the  party  to  whom  it  had  sold  refused  to  take  25 
bales  of  the  cotton  shipped,  for  the  reason  that  it  did  not 
come  up  to  sample,  and  asked  for  instruction.  Upon  this  a 
long  correspondence  ensued  by  letter  and  telegram,  until 
finally  the  plaintiff  notified  the  defendants  that  business  was 
opening  up,  and  it  must  have  the  money  it  had  advanced, 
and,  if  it  was  not  paid  soon — in  a  week  or  two^— plaintiff 
would  sell  the  cotton  and  apply  the  proceeds  in  payment  of 
the  money  advanced. "),  The  defendants  at  one  time  in  this 
correspondence  authorized  plaintiff  to  sell  for  10  1-2  cents, 
but  plaintiff  at  once  wrote  them  that  it  was  impossible  to  get 
that  price  for  the  cotton ;  that  plaintiff  had  made  every  effort 
to  sell,  and  9  1-2  cents  was  as  much  as  it  had  been  offered. 
The  defendants  made  no  reply  to  this,  until  finally,  after 
more  tJian  a  year,  plaintiff  sent -its  claim  to  an  attorney  in 
Charlotte  for  collection.  The  attorney  called  upon  defend- 
ants and  demanded  payment,  when  defendants  said  that, 
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when  cotton  advanced  to  what  it  was  selling  for  when  thev 
sent  the  cotton  to  plaintiff,  they  would  settle  the  claim.  But 
defendants  then  wrote  plaintiff  that  its  attorney  had  called 
upon  them  and  demanded  payment,  and  asked  plaintiff  to 
hold  the  cotton  a  while  longer,  and  they  would  try  and  sell 
the  same,  and  that  plaintiff  should  not  lose  anything  by  so 
doing.  The  ])laintiff,  in  reply  to  this  letter,  said  it  was 
satisfactory,  and  there  is  evidence  tending  to  show  that  both 
parties  tried  to  sell  the  cotton.  This  was  in  October,  1898, 
and  the  matter  seems  to  have  rested  here  for  some  time,  when 
plaintiff's  attorney  called  upon  defendants  again  and 
demanded  payment,  and  defendants  again  told  him  that  they 
would  settle  with  him  when  cotton  got  to  be  worth  as  much 
as  it  was  when  they  shipped  the  plaintiff  the  cotton.  This 
demand  of  plaintiff's  attorney  was  repeated  more  than  once, 
when  he  received  the  same  reply.  Finally,  on  the  12th  of 
January,  1899,  plaintiff  commenced  this  action,  returnable 
to  January  Term  of  Mecklenburg  Superior  C^ourt.  At 
that  term,  plaintiff  filed  a  complaint  in  which  it  asked  that 
the  cotton  might  be  sold  imder  the  order  of  the  Court.  But 
no  answer  was  filed  at  that  term,  and  plaintiff  obtained  leave 
of  the  Court  to  file  a  new  complaint,  which  seems  to  have 
been  filed  at  that  term,  but  which  was  not  filed  until  the  12th 
of  March,  1900.  In  this  <?amplaint  it  is  stated  that  on  the 
5th  of  January,  1899,  plaintiff  sold  said  cotton  for  8  1-2  cents 
per  pound,  and  applied  the  proceeds  of  said  sale  towards  pay- 
ing the  balance  due  plaintiff,  which  left  a  balance  due  plain- 
tiff for  advances,  storage,  and  insurance,  of  $639.87,  for 
which  plaintiff  demanded  judgment.  The  defendants  an- 
swered, alleging  bad  faith  on  the  part  of  plaintiff  in  the 
transaction,  denying  that  they  had  any  notice  of  the  sale  until 
the  filing  of  the  amended  complaint,  and  denying  plaintiff's 
right  to  sell  the  cotton,  and  allied  that  plaintiff  had  agreed 
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to  hold  the  cotton,  and  that  plaintiff  and  defendants  together 
were  to  sell  tlie  same.  '  But  defendants  ratify  the  sale,  and 
admit  that  they  are  indebted  to  the  plaintiff  on  account  of 
said  cotton  transaction  $639.87,  as  claimed  by  plaintiff,  but 
set  up  a  counter-claim  against  plaintiff  of  $1,900  as  damageB 
for  plaintiff's  wrongful  selling  of  said  cotton.  Upon  the 
trial,  these  issues  were  submitted  to  the  jury:  ^'(1)  What 
amount,  if  any,  is  plaintiff  entitled  to  recover  of  defendants  ? 
Ans.  Nothing.  (2)  What  amount,  if  any,  are  defendants 
entitled  to  recover  of  plaintiff?     Ans.     $137.36." 

Among  other  prayers  asked  by  plaintiff  was  No.  3,  which 
was  as  follows:  "That  the  Court  instruct  the  jury  that  a 
factor,  or  commission  merchant,  who  has  in  possession  cotton 
or  other  goods  to  sell  at  a  certain  limited  price,  and  has  made 
advances  to  the  owner  upon  such  cotton  or  goods,  has  a  right 
to  reimburse  himself  by  selling  the  same  at  the  fair  market 
price,  though  below  the  limited  price,  if  his  principal  refuses, 
upon  demand  or  requeet,  after  a  reasonable  time,  to  repay  the 
advances."  This  prayer  was  refused,  and  the  Court  charged 
the  jury  as  follows :  "That,  if  the  jury  believe  the  evidence 
in  this  case,  the  sale  of  the  cotton  in  question  made  by  the 
plaintiff  in  Januarv',  1899,  was  wrongful  and  unlawful,  and 
the  defendants  are  entitled  to  recover  of  the  plaintiff  the 
damages  sustained  by  reason  of  the  sale."  There  was  error 
in  refusing  plaintiff's  prayer,  No.  3,  and  in  the  instruction 
given  by  the  (^ourt.  It  would  be  remarkable,  if  defendants 
could  employ  plaintiff  to  sell  25  bales  of  cotton  upon  sam- 
ples, and  plaintiff  should  effect  a  sale  at  11  1-4  cents  per 
pound,  and  defendants  should  ship  plaintiff  25  bales  of  cot- 
ton, and  draw  upon  the  plaintiff  for  the  full  amount  at  the 
price  of  11  1-4  cents,  which  plaintiff  paid;  and  when  the 
cotton  shipped  did  not  come  up  to  the  sample,  and  for  this 
reason  the  purchaser  would  not  take  the  cotton ;  that,  after  a 
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delay  of  more  than  two  years,  with  repeated  demands  upon 
defendants  to  repay  plaintiff  the  money  it  had  advanced  and 
paid  upon  defendants'  draft,  and  defendants'  repeated  refusal 
to  repay  the  same,  until  plaintiff  finally  sold  the  cotton,  and 
sued  defendants  for  the  balance  due  it  on  said  advance  and 
for  storage  and  insurance — that  defendants  should,  by  way 
of  counter-claim,  recover  $137.36  more  than  they  had  already 
received.  It  was  admitted  by  defendants  on  the  argument 
that  plaintiff  would  have  had  the  right  to  sell  the  cotton  to 
reimburse  it  for  the  money  advanced,  if  it  had  not  waived  this 
right ;  and  it  was  contended  by  defendants  that  plaintiff  had 
done  this  by  agreeing,  in  October,  1899,  to  wait  longer,  upon 
the  promise  of  defendants  that  plaintiff  should  lose  nothing 
by  doing  so,  and  that  they  would  try  and  sell  it  t(^ether. 
But  it  seems  now,  bv  defendants'  contention  and  the  verdict 
and  judgment  in  this  case,  that  plaintiff  is  about  to  lose  some- 
thing by  agreeing  to  defendants'  request,  and  waiting  awhile 
longer.  But,  if  there  was  anything  in  plaintiff's  acceding 
to  this  request,  it  was  put  an  end  to  when  plain- 
tiff, through  its  attorney,  called  upon  defendants  more 
than  once  and  demanded  payment,  and  when  it  received 
much  as  it  was  when  we  shipped  the  cotton  to  the  plaintiff, 
we  will  settle."  We  say,  if  there  was  anything  in  this  cor- 
respondence, it  was  done  away  with  by  these  demands  and 
answers.  But  we  do  not  think  there  ever  was  anything  in 
this  correspondence  that  took  from  the  plaintiff  its  right  to 
sell  this  cotton.  It  seems  to  us  that  plaintiff  had  this  right 
all  the  while.  12  Am.  and  Eng.  Enc.  Law,  651 ;  Bessent  r. 
Han-is,  63  K.  C,  542. 

The  other  ground  upon  which  defendants  claim  that  the 
sale  of  the  cotton  by  plaintiff  was  unlawful  is  that  plaintiff, 
in  January,  1899,  brought  this  action  for  the  full  amount  of 
advances  tQ  defendants,  and  filed  a  complaint  in  which  it 
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asked  that  the  cotton  be  sold  under  order  of  the  Court  This 
wms  certainly  a  very  awkward  demand  on  the  part  of  plain- 
tiff, but  we  do  not  see  how  it  benefits  the  defendants.  There 
is  not  an  allegation  in  the  complaint  to  base  such  a  prayer 
upon,  and,  besides,  the  cotton  is  admitted  to  have  been  in 
the  plaintiff's  warehouse  in  the  State  of  Massachusetts,  out- 
side of  the  jurisdiction  of  the  Court.  This  being  so,  the 
plaintiff's  rights  imder  the  original  consignment  were  not 
taken  away.  Craft  v.  Association  (at  this  term)  87  S.  E., 
190.  The  only  right  of  action  the  defendants  may  have 
against  the  plaintiff,  and  which  they  might  set  up  by  way  of 
coimter-claim,  is  that  based  upon  their  allegation  of  bad  f aitli 
and  want  of  skill  on  the  part  of  plaintiff.  And  these  were 
questions  of  fact,  and  should  have  been  submitted  to  the  jury. 
There  is  error,  for  which  there  must  be  a  new  trial. 
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FAISON  V.  HICKS. 
(December  19,  1900.) 

1.  Mortgages — Judgment — Estoppel, 

Where  a  perst>n  fails  to  object  to  a  judgment  of  foreclosure 
decreeing  a  sale  and  distribution  of  funds,  he  is  estopped 
from  objecting  to  a  distribution  under  the  Judgment. 

2.  Mortgages — Receivers — Rents — Jwmor  Mortgagees — Se- 

nior Mortgagees, 

Where  a  Junior  mortgagee  in  a  foreclosure  suit  makes  a  motion 
for  a  receiver,  such  mortgagee  is  entitled  to  the  rents  ac- 
cruing during  the  foreclosure. 

3.  Mortgages — Foreclosure — Re-sale — Costs. 

Where  a  Junior  mortgagee  in  a  foreclosure  suit,  deposits  a 
check  as  a  10  per  cent  advance  bid  on  the  property,  it  is 
error  to  appropriate  a  part  of  the  check  to  payment  of 
costs. 

Civil  Action  by  Isham  R.  Faison  against  Lewis  T.  Hicks 
and  wife,  R.  W.  Hicks,  and  Isham  F.  Hicks,  heard  by  Judge 
H,  R.  Bryan,  at  December  Term,  1899,  of  Duplin  Superior 
Court.  From  a  decree  in  favor  of  the  plaintiff,  the  defend- 
ant, R.  W.  Hicks,  appealed. 

Allen  &  Dortch,  and  H.  E.  Faison,  for  the  plaintiff. 
Stevens,  Beasly  &  Weeks,  for  the  defendant. 

MoNTOOMEBY,  J.  On  the  15th  day  of  February,  1886, 
the  defendant,  L.  T.  Hicks,  and  his  wife  executed  a  deed  of 
trust  upon  certain  land  and  personal  property,  therein  de- 
scribed, to  secure  a  debt  to  the  defendant,  I.  F.  Hicks,  of 
$528  and  interest  due  by  note,  a  debt  due  to  the  plaintiff  of 
$2,300  by  note,  and  a  debt  to  the  defendant,  R.  W.  Hicks,  in 
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the  sum  of  $400,  by  open  accotint  for  goods  sold  and  deliv- 
ered.    The  deed  provided  that  if  the  debtor,  Lewis  T.  Hicks, 
should- pay  the  indebtedness  on  or  before  the  1st  day  of  Janu- 
ary, 1887,  the  instrument  should  be  void ;  but  that  if  default 
should  be  made  in  the  payment  of  the  indebtedness  when  the 
same  should  become  due  on  January  1,  1887,  then  that  the 
plaintiflf,  after  a  notice  to  the  debtor  and  wife,  and  advertise- 
ment as  required  in  the  deed,  should  be  empowered  to  sell  the 
land  and  the  personal  property,  and  apply  the  proceeds  of  the 
sale  towards  the  payment — First,  of  the  debt  due  to  I.  F. 
Hicks ;  second,  to  the  debt  due  to  the  plaintiff ;  and,  third,  to 
the  debt  due  to  R.  W.  Hicks ;  and   if  any  surplus  should  re- 
main, the  same  to  be  paid  to  Lewis  T.  Hicks  and  wife.     The 
plaintiff  brought  this  action  to  recover  judgment  against  the 
defendants,  Lewis  T.  Hicks  and  wife,  for  the  amount  of  his 
note,  to  have  canceled  and  declared  settled  in  full  the  other 
debts  mentioned  in  the  deed  of  trust,  the  allegation  having 
been  made  in  the  complaint  that  they  had  been  paid  by  the 
debtor,  L.  T.  Hicks,  and  that  the  land  and  personal  property 
conveyed  in  the  deed  of  trust  should  be  decreed  to  be  sold 
by  the  Court,  the  proceeds  of  the  sale  to  be  applied  to  plain- 
tiff's debt.     The  debt  of  I.  F.  Hicks  having  been  paid,  he 
did  not  answer.     The  defendant,  R.  W.  Hicks,  filed  an  an- 
swer, in  which  he  averred  that  his  debt  was  on  the  day  of 
the  execution  of  the  deed  of  trust  much  more  than  $400,  the 
amount  named  in  the  deed,  for  goods  and  merchandise  sold 
and  delivered  to  L.  T.  Hicks,  and  that  after  numerous  pay- 
ments the  debt  was  still  more  than  $300,  with  interest  on  the 
same.     He  further  averted  that  it  was  the  duty  of  the  plain- 
tiff, as  trustee,  on  the  1st  of  January,  1887,  the  debts  men- 
tioned in  the  deed,  at  least  the  debt  due  to  him,  R.  W.  Hicks, 
not  having  been  paid,  to  have  sold  the  property  described  in 
the  deed,  and  out  of  the  proceeds  of  sale  to  have  paid  the 
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debt,  but  that  the  plaintiff  had  failed  to  discharge  his  duty 
in  that  respect.  Affirmative  relief  was  prayed  by  the  defend- 
ant against  the  plaintiff  for  an  account  and  for  a  judgment 
against  him  for  the  balance  of  his  debt.  At  the  August 
Term,  1896,  of  the  Superior  Court,  there  was  a  consent  refer- 
ence under  The  Code.  A  hearing  was  had  before  the  referee, 
and  a  full  report  made  by  him  to  the  Court,  and  to  which 
report  numerous  exceptions  were  filed  by  the  defendant.  The 
exceptions  were  considered  and  passed  upon  at  the  December 
Term,  1896,  and  a  judgment  was  rendered  in  which  the 
Court  overruled  the  referee's  finding  of  law  that  only  $400 
of  the  defendant's  debt  was  secured  in  the  deed  of  trust,  and 
in  which  it  was  declared  that  the  whole  debt  due  by  L.  T. 
Hicks  to  the  defendant  by  open  account,  at  the  time  the  deed 
of  trust  was  executed  was  secured,  and  that  $327.24  was  still 
due  and  secured  in  the  deed  of  trust.  The  plaintiff  was 
charged,  because  of  his  neglect  of  duty  by  which  most  of  the 
personal  property  had  been  lost,  or  wasted,  with  the  value 
of  the  property  conveyed  to  him  in  the  deed  of  trust,  as  found 
by  the  referee,  to-wit,  $2,240,  and  interest  on  the  same  from 
January  1,  1887,  and  the  plaintiff  was  allowed  his  debt,  to- 
wit,  $2,300,  and  interest  on  the  same  from  February  15, 
1886,  to  be  paid  out  of  the  property.  And  it  was  recited  in 
the  judgment  that,  as  the  payment  of  the  plaintiff's  debt 
exhausted  the  amount  with  which  he  was  charged,  it  was 
therefore  further  adjudged  that  R.  W.  Hicks  recover  nothing 
from  the  plaintiff,  but  that  he  recover  the  balance  of  his  debt, 
with  interest,  from  L.  T.  Hicks,  and  that  the  plaintiff  recover 
of  L.  T.  Hicks  his  debt  of  $2,300,  with  interest  from  Febru- 
ary 15,  1886,  and  his  costs.  A  decree  of  foreclosure  was 
then  entered,  and  commissioners  appointed  to  make  sale  of 
the  property,  the  proceeds  to  be  applied  to  the  payment,  first, 
of  the  plaintiff's  debt,  then  to  the  payment  of  the  debt  of 
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R.  W.  Hickfl,  and  the  surplus,  if  any  should  remain,  to  be 
paid  to  L.  T.  Hicks  and  wife.  The  plaintiff  was  allowed 
to  bid  at  the  sale,  and  the  oommissioners  ordered  to  make  a 
sale  of  the  property,  and  report  at  the  August  Term,  1897, 
of  the  Superior  Court.  There  was  no  exception  made  by 
either  the  plaintiff  or  defendant  to  that  judgment.  At  the 
December  Term,  1899,  of  the  Superior  Court,  the  report  of 
the  sale  of  the  property  by  the  commissioners  was  confirmed, 
and  they  were  ordered  to  make  deed  to  the  purchajser.  It 
was  further  adjudged  that  the  plaintiff,  when  the  deed  should 
have  been  delivered  to  him  (he  having  been  the  purchaser), 
should  credit  his  judgment  against  the  defendant,  L.  T. 
Hicks,  with  the  amount  of  his  bid,  to-wit,  $2,223.10  less  the 
sum  of  $50,  which  was  allowed  the  commissioners  for  mak- 
ing the  sale  and  deed.  It  was  further  adjudged  that  Ae 
amount  of  $80.30,  proceeds  of  rent  collected  and  returned  by 
the  receiver  in  the  case,  be  paid  over  to  the  plaintiff,  less 
$12.50,  which  was  allowed  the  receiver  for  his  services,  to  be 
credited  on  his  judgment.  It  was  further  adjudged  that  a 
certain  check,  which  the  defendant,  R.  W.  Hicks,  had  de- 
posited with  the  Clerk  of  the  Court,  in  this  cause  (the  same 
having  been  deposited  as  the  10  per  cent  advance  bid  on  the 
property,  in  order  that  a  re-sale  might  be  had),  be  returned 
to  R.  W.  Hicks,  less  the  cost  of  this  case  since  the  first  sale 
was  reported  to  the  Court.  The  defendant,  R.  W.  Hicks,  ex- 
cepted to  the  judgment,  and  appealed. 

In  respect  to  the  exception  to  that  part  of  the  judgment, 
which  appropriates  the  proceeds  of  the  sale  of  the  property 
(the  bid  of  the  plaintiff  for  the  same) to  the  plaintiff's  debt, 
we  can  hardly  take  the  brief  of  the  defendant's  counsel  to  be 
serious.  For  the  purposes  of  determining  whether  or  not 
the  defendant,  R.  W.  Hicks,  had  been  injured  by  the  failure 
of  the  plaintiff  to  take  into  his  possession  and  sell  the  prop- 
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erty  described  in  the  deed  of  trust  when  the  debte  mentioned 
therein  fell  due,  to-wit,  on  the  1st  day  of  January,  1887,  his 
Honor  Judge  Cobx.e,  who  rendered  the  first  judgment, 
charged  the  plaintiff  with  the  entire  value  of  the  property  as 
it  was  found  by  the  referee,  and  added  the  interest  thereto 
from  the  last-mentioned  date  up  to  the  judgment.  He  then 
gave  judgment  in  favor  of  the  plaintiff  for  his  debt  against 
the  common  debtor,  L.  W.  Hicks,  which  debt,  with  the  accu- 
mulated interest,  exct^ed  the  value  of  the  enitire  property. 
The  sale  of  the  property  then  was  ordered,  the  proceeds  of 
the  sale  to  be  applied  to  the  debt  of  the  plaintiff  first,  with 
the  distinct  declaration  that  R.  W.  Hicks  should  not  recover 
anything  of  the  plaintiff  for  his  imputed  n^ligence.  .  The 
defendant  did  not,  as  we  have  seen,  make  exception  to  this 
judgment ;  and  yet,  in  his  exception  to  the  judgment  of  Judge 
Bryan,  in  which  the  proceeds  of  the  sale  were  distributed 
aooonHng  to  the  judgment  of  Judge  Coble,  he  in  substance, 
demands  that  the  Court  will  charge  the  trustee  with  the 
value  of  the  property,  the  whole  being  in  amount  less  than 
tJie  plaintiff's  debt  first  secured  in  the  deed,  and  then  take 
it  from  him.  The  bare  statement  of  the  contention  is  its  own 
refutation.  There  was  no  error  in  that  part  of  the  judg- 
ment which  adjudged  the  application  of  the  proceeds  of  the 
sale — the  bid  of  the  plaintiff — to  the  credit  of  the  plaintiff's 
judgment.     The  defendant  was  entitled  to  no  part  of  it. 

There  was  error,  however,  in  that  part  of  the  judgment 
which  ordered  the  application  of  the  fund  derived  from  the 
rents  in  the  receiver's  hands  to  the  plaintiff's  debt,  and  the 
appropriation  of  a  part  of  the  check  deposited  by  the  defend- 
ant with  the  Clerk  to  the  payment  of  a  part  of  the  costs.  If 
the  defendant  had  made  the  motion  for  a  receiver  in  a  sepa- 
rate action,  he  certainlv  would  be  entitled  to  the  rents.  In 
Post  V.  Doir,  4  Edw.  Ch.,  412,  it  is  said:  "It  appears  to  be 
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an  established  rule  that  a  second  or  third  mortgagee,  who  suc- 
ceeds in  getting  a  receiver  appointed,  becomes  thereby  enti- 
tled to  the  rents  collected  during  the  appointment,  although  a 
prior  mortgagee  steps  in  and  obtains  a  receivership  in  his 
behalf,  and  fails  to  obtain  enough  out  of  the  property  to  pay 
his  debt.  This  is  on  the  principle  that  a  mortgagee  acquires  a 
specific  lien  upon  the  rents  by  obtaining  the  appointment  of 
a  receiver  of  them;  and,  if  he  be  a  second  or  third  incum- 
brancer, the  Court  will  give  him  the  benefit  of  his  superior 
diligence  over  his  senior  in  respect  to  the  rents  which  accrue 
during  the  time  that  the  elder  mortgagee  took  no  measures 
to  have  the  receivership  extended  to  his  suit  and  for  his  bene- 
fit" We  see  no  reason  why  the  same  rule  should  not  be 
applied  in  this  action.  The  plaintiff  was  seeking  to  have 
judgment  of  foreclosure,  and  had  allowed  eight  years  to  pass 
before  he  commenced  his  proceedings,  and  during  their  pend- 
ency— during  four  years — failed  to  take  any  steps  to  reach 
the  rents  through  the  appointment  of  a  receiver,  and  when 
the  defendant  made  the  motion,  notice  of  which  was  given 
to  the  plaintiff,  the  plaintiff  then  failed  and  refused  to  take 
any  active  part  in  the  mutter.  He  was  therefore  not  justly 
entitled  to  the  rents.  As  to  that  part  of  the  judgment  con- 
demning a  part  of  the  check  to  the  payment  of  a  part  of  the 
cost5,  it  is  enough  to  say  that  the  check  was  placed  in  the 
hands  of  the  clerk  for  a  specific  purpose.  It  had  answered 
that  purpose,  and  was  not  before  the  Court  for  any  other 
purpose,  and  was  no  more  subject  to  the  order  of  the  Judge 
than  any  other  property  of  the  defendant  not  before  the 
(^ourt.  The  judgment  is  affirmed,  subject  to  the  modifica- 
tions pointed  out  in  the  errors  mentioned. 
Modified  and  aflSrmed. 
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JEFFREYS  V.  THE  SOUTHERN  RAILWAY  COMPANY. 

(December  19,  1900.) 

Carriers — Negligence — Personal     Injuries — Release — Rail- 
roads. 

An  Instnixnent,  releasing  a  railroad  company  from  liability  by 
reason  of  an  injury  sustained  by  a  person,  containing  the 
following  provision:  **It  being  hereby  expressly  declared  to 
be  the  intention  of  this  instrument  to  forever  release  the 
said  Southern  Railway  Company  and  the  North  Carolina 
Railroad  Company  from  any  and  all  other  claims,  demands, 
or  rights  of  action  of  every  nature,  originating  prior  to 
this  date,  because  of  any  like  cause  or  causes  of  complaint;" 
does  not  release  the  railroad  company  irom  liability  by 
reason  of  any  injury  to  the  person,  except  that  expressly 
stated  in  the  release. 

Faibcloth,  C.  J.,  and  Furghes,  J.,  dissenting. 

Civil  Action  by  S.  B.  Jeffreys  against  the  Southern  Rail- 
way Company,  heard  by  Judge  Frederick  Moore  and  a  jury, 
at  June  Term,  1900,  of  Guilford  Superior  Court.  From 
judgment  for  defendant,  the  plaintiff  appealed. 

J.  T,  Morehead,  for  the  plaintiff. 
King  &  Kimball,  for  the  defendant. 

Douglas,  J.  As  this  case  depends  entirely  upon  the  con- 
struction of  a  written  instrument,  it  seems  proper  to  set  out 
the  entire  instnmfient.  We  have  placed  in  parentheses  the 
only  section  that  can  by  any  possibility  afford  a  basis  for  the 
contention  of  the  defendant,  and  have  italicized  some  im- 
portant words.     The  alleged  release  is  as  follows : 

"Southern  Railway  Company.  To  S.  B.  Jeffreys,  Dr. 
Address,  Greensboro,  IST.  C.  Payable  to  S.  B.  Jeffreys.  Ad- 
dress, Greensboro,  N.  C.     Know  all  men  by  these  presents. 


878  IX  THE  SUPREME  COUET.        .       [127 


Jetfbets  v.  Railwat  Co. 


that,  for,  and  in  consideration  of  tlie  sum  of  forty  dollars,  to 
me  paid  by  the  Southern  Railway  Company,  the  receipt 
whereof  is  hereby  acknowledged,  I,  the  undersigned,  S.  B. 
Jeffreys,  do  hereby  release  and  forever  discharge  the  said 
Southern  Railway  Company  and  the  North  Carolina  Rail- 
road Company  from  any  claim,  demand,  or  liability  for  pay- 
ment of  any  further  or  other  sum  or  sums  of  money  for  and 
on  account  or  growing  out  of  the  following  mentioned  matter 
and  claim,  viz: 

1897. 
Oct.  80.  For  all  damages  and  claims  for  damages  for  injuries  re- 
ceived on  the  night  of  October  SOth,  1897,  caused  by  Step- 
ping in  a  hole  in  platform  on  south  side  of  old  freight 

depot,  Oreensboro,  N,  C $40.00 

This  is  in  full  and  final  settlement  of  all  claims  of  any 
nature  whatever  arising  from  above-mentioned  accident. 

"And  in  consideration  of  the  payment  of  said  sum  of  $40 
to  the  above-named  payee,  evidenced  by  my  signature  to  the 
receipt  hereto  below  annexed,  T,  S.  B.  Jeffreys,  do  hereby 
promise  and  agree  that  said  payment  and  receipts  shall  and 
will  operate  as  a  fnll  and  complete  release,  discharge,  and 
satisfaction  of  any,  every,  and  all  cause  or  causes  of  action, 
claims,  and  demands  against  the  said  Southern  Railwav 
Company  or  the  Xorth  Carolina  Railroad  Company,  arising 
er  growing  out  of  the  cause  or  matter  above  set  forth,  and 
also  as  a  perpetual  bar  to  any  warrant,  suit,  or  other  process 
or  proceeding  for  the  collection  or  legal  enforcement  thereof, 
or  to  any  claim  or  demand  for  damages  under  and  by  reason 
of  the  provisions  of  any  statutory  enactment  whatsoever,  or 
at  common  law,  or  otherwise,  for  the  results  or  in  conee- 
quence  of  the  said  personal  injury  to  me,  the  said  S.  B.  Jef- 
frevs,  which  mav  have  been  or  mav  be  asserted  or  insti- 
tuted.  And  this  agreement  shall  further  operate  and  be  in 
full  discharge,  satisfaction,  compromise,  settlement,  and  bar 
of  any  claim,  demand,  warrant,  remedy,  suit,  or  proceeding 
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which  may  have  been  instituted  by  me  and  be  pending  before 
any  court  or  tribunal  against  said  companies,  or  either  of 
them,  or  of  any  judgment,  order,  or  decree  which  may  here- 
tofore have  been  entered  or  obtained  in  my  favor  against 
said  companies,  or  either  of  them,  for  any  sum  arising  or 
growing  out  of  the  claim  or  demand  set  forth  above.  (It 
being  hereby  expressly  declared  to  be  the  intention  of  this 
instrument  to  forever  release  the  said  Southern  Railway 
Company  and  the  North  Carolina  Railroad  Company  from 
any  and  all  other  claims,  demands,  or  rights  of  action  of 
erery  nature,  originating  prior  to  this  date,  because  of  any 
like  cause  or  causes  of  complaint.)  And  it  being  hereby  ex- 
pressly understood  and  agreed  that  neither  of  the  above- 
companies  is  under  any  obligation  or  requirement  to 
take  or  retain  me  in  its  employment  or  service  in  any  posi- 
tion or  capacity  whatever.  Given  under  my  hand  and  seal 
this  9th  day  of  December,  1897.  S.  B.  Jeffreys.  [Seal.] 
Witness:  W.  A.  Wingate.     Witness:  Robert  Chrismon. 

"Certified  to  as  correct.  Jas.  D.  Gleen,  Law  Agent. 
N.  J.  O'Brien,  Superintendent.     Chas.  Price,  Div.  Counsel. 

"Approved.     W.  A.  Henderson,  Asst.  General  Counsel. 

"Examined  and  entered.  H.  I.  Bettis,  Auditor  of  Dis- 
bursements.    A.  D.  M. 

"Audited.     F.  W.  Crump,  Asst.  Auditor  M.  C.  M. 

"x\pproved  for  payment.  S.  Gannon,  Third  Vice-Presi- 
dent. 

"Rec^ive<l,  December  30,  1897,  of  the  Southern  Railway 
Company,  forty  dollars,  in  full  for  above  accoimt.  $40. 
8.  B.  Jeffreys.     Witness :  W.  E.  Coffin,  Agent." 

It  will  be  seen  that  the  clause  relied  upon  by  the  defendant 
does  not  pretend  to  lie  in  itself  a  release  of  anything,  but 
simply  undertakes  to  construe  the  foregoing  clauses  in  a  man- 
ner directly  contrary  to  their  letter  and  spirit.  It  says  that 
a  release  which  by  its  express  terms,  is  confined  to  "injuries 
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received  on  the  night  of  October  30,  1897,  caused  by  stepping 
in  a  hole  in  platform  on  south  side  of  old  freight  depot, 
Greensboro,  N.  C,"  shall  be  taken  as  intending  to  cover  all 
other  injuries  arising  from  any  like  cause  of  complaint  It 
further  construes  "any  like  cause  of  complaint^'  as  meaning 
any  kind  of  personal  injury.  If  it  so  intended,  why  did  it 
not  say  so  in  plain  words,  and  simply  say:  "In  considera- 
tion of  the  payment  to  him  of  forty  dollars  in  money,  S.  B. 
Jeffreys  hereby  releases  the  Southern  Railway  Company 
from  all  claims  whatsoever  for  damages  for  personal  injuries 
of  any  nature  received  by  him  at  any  time  heretofore  through 
the  negligence  of  the  said  railway  company  or  any  of  its  em- 
ployes." Such  a  release  would  have  required  fewer  words 
and  less  trouble,  and  would  have  been  less  liable  to  miscon- 
struction. It  is  evident  that  this  release  was  not  written 
by  the  plaintiff.  It  bears  on  its  face  unmistakable  evidence 
of  its  origin.  It  was  probably  a  printed  form  prepared  with 
great  care  by  the  defendant  for  the  purpose  of  meeting  all 
possible  contingencies,  foreseen  and  unforeseen.  As  it 
clearly  appears  that  no  other  part  of  the  paper  even  pretends 
to  release  any  claim  for  injuries  received  by  the  plaintiff 
on  March  8,  1897,  it  follows  that  the  clause  in  queBtion  is  a 
separate, and  independent  release,  if  a  release  at  all;  that  is, 
if  it  releases  anything,  it  must  release  a  separate  and  inde- 
pendent cause  of  action,  not  alluded  to  in  any  other  part  of 
the  contract.  It  is,  therefore,  if  viewed  as  an  additional 
release,  whollv  without  consideration,  as  the  contract  dis- 
tinctly  states  that  the  $40,  the  only  consideration  therein 
mentioned,  was  paid  on  account  of  the  injuries  received  on 
October  30,  1897.  Being,  at  best,  equivocal  in  terms,  and 
utterly  without  consideration,  should  it  be  upheld  as  con- 
strued by  the  defendant?  We  think  not.  Suppose  that  A 
sliould  agree  to  sell  to  B  two  acres  of  land  for  the  sum  of  $40, 
and  that  B  should  afterwards  induce  A  to  execute  a  deed 
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conveying  the  two  acres  by  metes  and  bounds,  but  containing 
a  clause,  inserted  down  among  the  covenants  of  warranty, 
that  this  deed  was  intended  to  convey  all  lands  owned  by  the 
grantor  in  the  State  of  North  Carolina;  would  this  Court 
hold  that  the  deed  conveyed  1,000  acres  of  land  owned  by 
the  grantor  in  another  county  ?  The  receipt  of  the  plaintiff 
at  the  bottom  of  the  contract  e3q>re6sly  states  that  the  $40  is 
"in  full  of  above  account ;"  the  only  account  stated  being  that 
for  injuries  received  on  October  30,  1897.  We  are  clearly 
of  the  opinion  that  the  legal  effect  of  the  instrument  is  to 
release  only  the  cause  of  action  therein  specifically  set  forth, 
and  there  are  facts  tending  to  prove  aliunde,  if  such  were 
necessary  or  competent,  that  this  was  the  original  under- 
standing of  both  parties.  It  was  clearly  the  understanding 
of  the  plaintiff,  and  this  seems  to  have  been,  also,  the  original 
understanding  of  the  defendant,  because,  after  taking  two 
months  for  preparation,  it  files  its  verified  answer  on  August 
20,  1898,  simply  denying  the  allegations  of  the  complaint 
and  pleading  contributory  n^ligence.  This  answer  con- 
tained no  allusion  whatsoever  to  any  release  or  pretended  re- 
lease, although  the  contract  in  question  was  at  that  time  in 
its  possession.  No  allegation  of  any  such  release  was  ever 
made  by  the  defendant  until  its  amended  answer  of  Decem- 
ber 23,  1899 — ^more  than  a  year  and  four  months  after  the 
filing  of  its  original  answer.  The  action  had  then  been  at 
issue  over  sixteen  months,  and  all  new  matters,  both  in  the 
original  and  amended  answers,  were  deemed  controverted  by 
the  plaintiff,  imder  sec.  268  of  The  Code.  As  there  was 
nothing  in  the  nature  of  a  counter-claim,  any  reply  would 
have  been  superfluous.  The  plaintiff  is  deemed  to  have  de- 
nied the  making  of  any  such  release,  and  he  offered  to  prove 
by  competent  testimony  that  "at  the  time  he  signed  the  paper 
he  was  told  by  defendant  that  the  same  applied  only  to  an 
injury  suffered  by  plaintiff  by  falling  through  a  platform  of 
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defendant  [a  different  injury  from  the  one  complained  of  in 
this  action.]"  For  the  purposes  of  this  appeal,  this  evidence 
must  be  taken  to  be  tnie;  and,  if  true,  we  are  forced  to  one 
of  two  conclusions:  (1)  That  the  paper  does  not  amount  to 
a  release  of  the  present  cause  of  action ;  or  (2)  that  such  re- 
lease was  inserted  by  mutual  mistake.  It  is  not  necessary 
for  a  determination  of  this  appeal  to  consider  the  second  con- 
clusion, since  we  think  that  the  contract  itself,  on  its  face, 
does  not  amoimt  to  a  release  of  the  present  cause  of  action. 
Therefore,  there  was  error  in  non-suiting  the  plaintiff  in  the 
court  below,  and  a  new  trial  must  be  ordered. 
New  trial. 

Fatrcloth,  C.  J.  (dissenting).  The  plaintiff  claims  dam- 
ages for  personal  injuries  on  defendant's  cars  on  March  8, 
1897.  It  appears  in  the  record  and  the  argument  of  counsel 
that  plaintiff  was  injured  by  stepping  in  a  hole  in  defend- 
ant's platform  on  October  30,  1897.  On  December  9,  1897, 
the  plaintiff,  for  a  valuable  consideration,  in  writing  specifi- 
cally released  and  discharged  the  defendant  from  amy  further 
claim  or  demand  arising  out  of  the  injury  received  on  Oc- 
tober 30,  1897,  and  further  recited  in  said  release  and  dis- 
charge as  follows:  "It  being  hereby  expressly  declared  to 
be  the  intention  of  this  instrument  to  forever  release  said 
Southern  Railway  Company  and  the  North  Carolina  Rail- 
road Company  from  any  and  all  other  claims,  demands,  or 
rights  of  action,  of  every  nature,  originating  prior  to  this 
date,  because  of  any  like  cause  or  causes  of  complaint."  This 
release  must  embrace  causes  of  every  nature  prior  to  its  date. 
It  does  not  necessarily  mean  identical,  especially  as  there  is 
no  suggestion  of  any  identical  cause  of  action  prior  to  the 
settlement.  The  issue  was  whether  the  alleged  wrong  had 
been  settled  or  adjusted  by  payment,  as  alleged  in  the  answer. 
The  plaintiff  proposed  to  pro^e  by  himself  that  when  he 
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signed  the  said  paper  he  was  told  by  defendant  that  the  same 
applied  only  to  his  injury  by  falling  through  the  hole  in 
defendant's  platform.  This  proposed  evidence  was  not  ad- 
mitted, and  the  plaintiff  appealed.  The  question,  therefore, 
in  this  ease  is  one  of  evidence.  The  rule  that  parol  evidence 
will  not  be  heard  to  contradict,  add  to,  or  vary  the  terms  of 
a  written  contract  is  so  well  settled,  and  its  importance  in  the 
administration  of  justice  in  both  courts  of  law  and  equity,  so 
evident,  that  no  citation  of  authorities  is  necessary.  The 
rule  rests  upon  the  presumption  that  when  parties  reduce 
their  contracts  to  writing,  they  have  inserted  every  provi- 
sion by  which  they  intend  to  be  governed.  1  Greenl.  Ev. 
(14th  Ed.),  sec.  275.  When  a  contract  not  required  to  be 
written  is  reduced  to  writing  and  signed  by  the  parties,  and 
a  material  port  of  the  agreement  is  omitted  by  mistake  in 
drafting  the  writing,  or  by  fraud  in  its  procurement,  parol 
evidence  will  be  received  to  supply  the  unwritten  part.  But, 
in  order  to  overcome  the  presumption  above  referred  to,  the 
complaining  party  must  allege  and  prove  the  mistake  in  the 
writing,  or  the  fraud  in  procuring  it.  The  plaintiff'  fails  to 
aver  either  mistake,  imposition,  or  fraud,  and  it  follows  that 
the  proposed  evidence  was  inadmissible.  The  special  plea  in 
the  answer  being  established,  it  operates  as  a  bar  to  the 
action.  White  v.  Railroad  Co,,  110  N.  C,  456 ;  Bank  v. 
McElwee,  104  K  C,  305;  Wright  v.  Railroad  Co.,  125 
JN .  C/.,  1. 
Affirmed. 

FuBCHES,  J.  (dissenting).  It  is  stated  in  the  case  on  ap- 
peal that  plaintiff  offered  to  prove  that  he  was  told  at  the 
time  he  signed  the  paper  called  a  "release,"  that  it  only  ap- 
plied to  the  injury  received  when  he  stepped  in  a  hole  on 
the  platform.  This  evidence  was  ruled  out,  on  objeotion 
by  defendant,  and  plaintiff  excepted.     But  the  learned  coub- 
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sel  for  plaintiff  did  not  insist  on  this  exception,  properly 
admitting  that  it  was  incompetent,  except  upon  the  allegation 
of  fraud,  and  that  was  not  alleged.     And,  notwithstanding 
this  admission,  it  is  made  one  of  the  principal  arguments  in 
the  opinion  of  the  Court.     It  is  true,  that  after  making 
this  argument,  the  Court  says  it  was  not  necessary  to  do  so, 
as  the  instrument  does  not  amount  to  a  discharge,  without 
this  evidence.     If  this  evidence  was  incompetent  and  un- 
necessary to  the  decision  of  the  case,  why  make  the  argument 
that  the  plaintiff  offered  evidence  to  prove  this  fact?     It 
must  have  had  some  influence  upon  the  Court  in  reaching  its 
conclusion  that  the  release  was  not  a  discharge,  or  it  would 
not  have  heen  made,  as  the  Court  would  not  wish  to  influence 
others  by  something  that  had  no  influence  upon  the  Court. 
I  admit  that  if  it  had  been  alleged  that  this  paper  had  been 
procured  from  the  plaintiff  by  fraud  and  imposition,  and 
this  had  been  submitted  to  a  jury,  this  evidence  would  have 
been  competent.     But  I  submit  that  it  was  not  competent 
evidence  to  be  considered  by  the  Court  in  construing  this 
written 'instrument.     The  learned  counsel  for  the  plaintiff 
did  not  allege  or  admit  that  his  client  was  an  idiot,  lunatic, 
or  non  compos  mentis,  nor  that  he  was  even  a  man  of  weak 
understanding.     And  it  seems  true  that  he  must  have  been 
afflicted  with  some  one,  at  least,  of  the  infirmities,  if  he  did 
not  intend  to  release  the  defendant  from  this  liability.     If 
he  was  not  afflicted  with  at  least  some  of  these  infirmities,  he 
would  not  have  said,  "It  being  hereby  expressly  declared  to 
be  the  intention  of  this  instrument  to  forever  release  the  said 
Southern  Railway  Company  and  the  North  Carolina  Rail- 
road Company  from  any  and  all  other  claims,  demands,  or 
rights  of  action  of  every  nature  originating  prior  to  this  date 
because  of  any  like  cause  or  causes  of  complaint."     The 
Court  seems  to  lay  stress  upon  the  expression  ^Qike  cause,'* 
It  construes  this  expression  to  mean  stepping  in  a  hole  in  the 
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platform.  It  can  not  give  this  expression,  so  oonstnied,  such 
a  meaning  as  this.  To  give  it  this  meaning,  to  my  mind,  is 
to  render  it  nugatory  and  senseless,  as  there  is  no  pretense 
that  plaintiff  had  stepped  into  another  hole  in  the  platform. 
It  must  have  meant  some  other  injury — the  one  complained 
of — ^^as  this  is  the  only  other  injury  he  had  received,  or  it 
meant  nothing.  It  is  said  in  the  opinion  that  it  is  void  for 
want  of  consideration.  It  is  true,  the  consideration  is  small, 
hut  it  appears  that  plaintiff  received  $40  for  signing  this 
paper.  This  is  a  consideration,  and  it  is  not  for  us  to  say 
whether  it  is  as  much  as  he  ought  to  have  received  or  not. 
That  would  be  to  make  a  contract  for  the  plaintiff,  which 
we  can  not  do.  If  fraud  had  been  allied,  and  an  issue  sub- 
mitted to  the  jury  upon  that  allegation,  the  smallness  of  the 
amount  paid  might  have  been  considered  as  some  evidence 
upon  that  issue.  But  it  is  not  a  matter  that  we  can  consider 
in  putting  a  construction  upon  a  written  contract.  In  the 
absence  of  fraud,  it  is  a  sufficient  legal  consideration,  and 
that  is  all  that  we  consider.  For  these  reasons,  I  am  of  the 
opinion  that  the  judgment  should  be  affirmed. 
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COCHRAN  V.   LINVILLE   IMPROVEMENT   COMPANY. 

(December  19,  1900.) 

1.  Referees — Findings  of  Fad — Appeal, 

Findings  of  fact  by  a  referee^  under  a  consent  reference,  are 
final  and  can  not  be  reviewed  on  appeal,  unless  based  upon 
incompetent   evidence. 

2.  Adverse  Possession — Vendor  and  Purchaser, 

The  possession  of  a  vendee  of  a  part  of  a  tract  of  land  extends 
no  farther  than  the  boundaries  in  his  deed  so  as  to  enure 
to  the  benefit  of  the  vendor  of  the  entire  tract. 

3.  Adverse  Possession — Lessor — Lessee, 

Where  a  person  enters  as  lessee  a  certain  part  of  a  tract  of 
land,  covered  by  a  deed,  under  which  his  lessor  claims,  his 
possession  enures  to  the  benefit  of  the  lessor,  lo  the  outside 
limits  of  the  deed  of  the  latter. 

4.  Acknowledgment — Probate — Power  of  Attot^ey — Deed — 

Principal  and  Agent. 

Where  a  power  of  attorney  appears  to  be  regular  ana  authorizes 
an  acknowledgment  of  a  deed,  a  probate  under  such  au- 
thority will  be  presumed  to  be  regular,  nothing  appearing 
to  the  contrary. 

5.  Deed — Probate — Presumption — Collateral  Attack. 

The  probate  of  a  deed  is  a  Judicial  act  and  is  presumed  to  be 
correct  until  the  contrary  appears,  and  can  not  be  collater- 
ally impeached. 

6.  Deeds — Probate — Presumption, 

Probate  of  a  deed  will  be  presumed  to  be  regular  from  the  fact 
of  registration. 

7.  Deed — Registration — Presumption, 

The  registration  of  a  deed  is  presumed  to  be  correct 
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S.  Deed — Probate — Presumption, 

The  probate  of  a  deed  will  be  presumed  trom  the  fact  that  it  is 
registered. 

9.   Deed — Probate — Begistratian. 

It  is  not  necessary  to  register  the  certificate  or  evidence  of 
probate. 

Civil  Action  by  Arthur  E.  Cochran,  Sallie  Riche,  J.  C. 
Hamilton  and  wife  Carrie,  Eloise  Jones  and  J.  D.  Jones, 
K.  M.  Caruth,  H.  M.  McGinsey,  James  Cochran,  and  Willie 
Lou  Cochran,  the  two  last  suing  by  their  next  friend  Arthur 
E.  Cochran,  against  The  Linville  Improvement  Company, 
S.  T.  Kelsey,  C.  H.  Nimson,  heard  by  Judge  0.  H.  Allen, 
at  August  Term,  1899,  of  McDowell  Superior  Court.  From 
a  judgment  in  favor  of  defendants,  entered  on  the  report  of 
the  referee,  both  parties  appealed. 

E.  J.  JuLstice,  D.  W,  Robinson,  and  Davidson,  Jones  & 
A  dicks,  for  the  plaintiffs. 

Chas,  A,  Moore,  and  M.  H.  Justice,  for  the  defendants. 

FuRCHES,  J.  On  the  14th  day  of  July,  1796,  the  State 
of  North  Carolina  granted  to  William  Tate  and  William 
Cochran  100,640  acres  of  land,  lying  and  being  in  the  county 
ci'  Burke.  The  plaintiffs  are  heirs-at-law  of  William  Coch- 
ran, and  claim  under  this  grant  of  July  14,  1795.  The  de- 
fendants admit  that  they  are  in  possession  of  a  part  of  the 
Ifliid  covered  by  the  grant  to  Tate  and  Cochran,  but  deny 
that  plaintiffs  are  the  owners  of  said  land,  or  that  they  are 
entitled  to  possession  of  same,  or  any  part  thereof.  The  de- 
fendants say  that  plaintiffs  acquired  and  took  no  title  under 
said  grant,  for  the  want  of  proper  registration,  but,  if  any 
title  passed  under  said  grant  to  the  grantees  therein  named, 
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that  said  grantees,  Tate  and  Cochran,  soon  thereafter,  to-wit, 
on  the  17th  day  of  December,  1796,  bargained,  sold,  and  con- 
veyed the  same  to  William  Constable,  and  that  neither  Tate 
nor  Cochran,  nor  the  plaintiffs,  who  claim  as  the  heirs  of 
Cochran,  have  owned  any  part  or  interest  in  said  land  since 
the  date  of  said  deed  to  William  Constable.  The  defendants 
further  allege  and  say  that,  while  said  grant  was  made  to 
William  Tate  and  William  Cochran,  in  fact  they  were  only 
the  absolute  owners  of  one-half  thereof,  and  trustees  of 
I'homas  Buchell  and  Andrew  Baird  of  the  other  undivided 
one-half  of  said  land,  and  that  on  the  12th  day  of  March, 
1796,  the  said  William  Tate,  William  Cochran,  and  Thomas 
Buchell,  made  and  executed  their  deed  to  Andrew  Baird  for 
one-fourth  of  said  land,  in  which  they  set  forth  fully  and  in 
detail  the  fact  that  the  money  used  to  procure  said  grant  was 
furnished  in  equal  parts  by  the  said  Baird,  Buchell,  Coch- 
ran and  Tate,  and  that,  while  the  grant  was  issued  to  Tat4:* 
and  Cochran,  Baird  and  Buchell  were  equally  interested  in 
said  land  with  them,  and  that  they  held  one  undivided  fourth 
thereof  in  trust  for  said  Baird,  and  one  undivided  fourth 
thereof  in  trust  for  said  Buchell.  The  defendants  further 
allege  and  say  that  on  the  same  day  that  Tate,  Cochran,  and 
Buchell  conveyed  the  undivided  one-fourth  of  said  land  t^ 
Andrew  Baird,  to-wit,  on  the  12th  day  of  March,  1796,  said 
Baird  sold  and  conveyed  the  same  to  William  Constable. 
The  defendants  further  allege  that  on  the  20th  day  of  July, 
1796,  the  State  of  Xorth  Carolina  granted  to  William  Cath- 
cart.  59,000  acres  of  land  in  the  county  of  Burke;  that  tins 
grant  was  located  on  the  land  embraced  within  the  boundaries 
of  the  grant  to  Tate  and  Cochran;  that  defendants  are  the 
owners  of  this  Cathcart  grant,  and  have  been  in  poeseesion 
of  the  same,  through  their  lessees,  bargainees,  and  tenants, 
for  fifty  years  or  more;  and  that  their  said  title,  though  it 
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may  have  been  once  defective,  is  thus  ripened  into  a  good, 
perfect,  and  indefeasible  title  to  all  the  lands  covered  by  the 
Cathcart  grant. 

While  there  were  a  number  of  other  questions  raised  by  the 
exceptions  of  plaintiffs,  the  case  depends  upon  the  correctness 
of  the  findings  and  rulings  of  the  referee  aad  of  the  Court 
upon  the  admission  of  the  deeds  of  Tate  and  Cochran  to 
Constable,  and  the  deed  from  Tate,  Cochran,  and  Buchell,  to 
Baird,  and  the  possession  of  defendants,  claiming  under  the 
Cathcart  grant  of  59,000  acre®.  The  case,  by  consent  of 
parties,  was  referred  to  Judge  Burwell,  who  took  and  con- 
sidered the  evidence,  and  made  a  report,  finding  the  facte, 
and  declaring  the  law  arising  thereon.  This  report  was  in 
favor  of  the  defendants  upon  the  disputed  facts,  and  upon 
the  law  based  thereon,  and  plaintiffs  excepted.  The  refer- 
ence being  by  consent  of  the  parties,  the  facte  found  by  the 
referee  are  final,  and  we  have  no  right  to  review  these  find- 
ings, unless  they  shall  appear  to  have  been  found  without 
any  competent  evidence  to  support  them.  Morrison  v. 
Baker,  81  N.  C,  76;  Holt  v.  Couch,  125  N.  C,  456.  If 
found  upon  incompetent  evidence,  the  finding  would  be  er- 
roneous; and,  if  there  is  no  competent  evidence  upon  which 
to  base  the  finding,  such  finding  may  be  reversed  by  this 
Court,  and  such  error  pointed  out. 

We  will  consider  first  the  Cathcart  grant.  It  was  con- 
tended by  defendants,  and  not  denied  by  plaintiffs,  that  there 
are  now  500  (and  probably  more)  settlemente  upon  the  land 
embraced  in  the  Cathcart  grant,  holding  and  claiming  their 
title  under  said  grant  and  mesne  conveyances  from  the  de- 
fendante  and  those  under  whom  they  claim.  The  plaintiffs 
admit  that  many  of  these  titles  may  have  ripened  by  posses- 
sion, as  against  them,  but,  if  so,  that  their  possession  would 
not  inure  to  the  benefit  of  the  defendants;  that  their  posses- 
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sion  only  extended  to  the  boundary  lines  of  such  purchases. 
This  position  of  plaintiffs  seems  to  be  correct.  Buffin  t*. 
Overby,  105  N.  C,  78;  Worth  v.  Simmons,  121  K  C,  361. 
But  the  referee  found  that  outside  of  these  conveyances, 
which  only  extended  possession  to  their  own  boundary  line, 
the  defendants  had  held  adverse  possession  of  the  land  em- 
braced in  the  Oathcart  grant  for  more  than  seven  years.  We 
can  not  review^  this  finding  of  fact,  and  it  must  stand  as  true, 
if  there  was  any  evidence  to  base  such  finding  upon.  For 
the  purpose  of  showing  adverse  possession,  the  defendants 
offered  in  evidence  a  lease  from  them  to  Abram  Johnson, 
dated  September  7,  1838,  of  the  whole  59,000  acres  con- 
tained in  the  Cathcart  grant,  lying  in  the  county  of  Yancey. 
The  defendants  then  offered  evidence  tending  to  show  that 
said  Johnson  entered  upon  said  land  as  the  lessee  and  tenant 
of  defendants,  made  a  settlement  thereon,  and  remained 
upon  said  land  as  such  tenant  for  twenty  years  or  more,  and 
certainly  for  a  longer  time  than  seven  years ;  that  he  settled 
upon  said  land  under  said  lease,  cleared  land,  built  an  iron 
forge,  dug  ore  at  different  points  on  said  land,  cleared  land, 
and  cut  wood  for  coaling  purposes  at  his  forge.  It  was 
shown  that  defendants  contracted  to  sell  to  said  Johnson  300 
acres  of  land  where  he  settled,  which  was  never  conveyed  to 
him,  but  was  afterwards  sold  and  conveyed  to  a  son  of  said 
Abram  Johnson,  but  said  Johnson  still  continued  to  hold 
under  said  lease  as  defendants'  lessee  and  tenant,  and  to  dig 
ore,  cut  cord-wood,  and  to  clear  land.  The  plaintiffs  con- 
tended that  the  point  where  Johnson  dug  ore  was  not  on  tlie 
Cathcart  land,  and,  to  determine  this  question,  it  became 
material  to  locate  a  former  grant  to  Reuben  White;  plaintiffs 
contending  that  the  Reuben  White  grant  was  west  of  the 
Oathcart  boundary,  while  defendants  contended  that  it  was 
within  the  Cathcart  boundary.     The  referee  found  it  to  be 
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within  the  Cathcart  boundary.  And  as  this  seemed  to  be 
considered  a  crucial  point  in  the  case,  as  to  adverse  posses- 
sion, we  have  examined  it  with  care,  and  agree  with  the  com- 
missioner that  it  is  within  the  Cathcart  boundary.  How  far 
from  the  outside  boundary,  we  are  unable  to  say,  as  these 
boundaries  are  so  large,  but  a  considerable  distance — a  mile 
or  more.  This  seems  plain  to  us,  as  we  find  a  grant  to 
"Waightstill  Avery,  dated  the  16t.h  day  of  December,  1793, 
on  Cranberry  creek,  between  his  own  and  Reuben  White's 
survey,  beginning  at  three  chestnut  trees,  runs  west,  with  his 
own  line,  crossing  Cranberry  creek,  33  chains  and  30  links, 
to  a  stake ;  thence  south  30  chains  to  a  white-oak ;  thence  east^ 
with  Reuben  White's  line,  crossing  both  forks  of  the  creek, 
33  chains  and  33  links,  to  a  chestnut  tree;  thence  north  to  the 
beginning."  The  map  shows  this  sun^ey  as  crossing  Cran- 
berry creek,  in  its  first  and  third  calls;  the  third  call  being, 
"with  Reulx^n  White's  line."  Xo  other  grant  of  said  Avery 
crosses  (Vanl>erry  creek,  running  south  and  north,  as  this 
does.  And  if  the  question  of  adverse  possession  depends 
upon  tlie  location  of  the  Reuben  White  grant,  as  seemed  to 
be  contended  by  counsel,  we  do  not  only  think  there  was  some 
evidence  to  support  the  finding  of  the  commissioner,  but,  to 
our  minds,  it  was  full  and  satisfactory.  But  it  seems  to  us 
that  there  were  other  acts  of  Johnson,  taken  in  connection 
with  this  lease,  that  were  sufiicient  to  constitute  adverse  pos- 
session. The  plaintiifs  contended  that  these  acts  of  Johnson 
were  simply  trespasses,  and  did  not  constitute  adverse  pos- 
session. And  it  is  true  that  some  of  them  might  not  have 
amounted  to  more  than  trespasses,  if  Johnson  had  not  had 
color  of  title,  under  which  he  entered  and  occupied  said  land ; 
that  is,  a  lease  from  the  defendants. 

We  therefore  sustain  the  finding  that  defendants  had  held 
the  Cathcart  land  under  color  of  title  for  more  than  seven 
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years,  which  perfected  their  title,  if  it  was  before  imperfect. 
But  as  the  (yathcart  grant  may  not  cover  all  the  land  of  which 
the  defendants  have  po8se6sion,and  which  is  claimed  by  plain- 
tiffs under  the  grant  to  Tate  and  Cochran,  we  proceed  to  con- 
sider the  other  principal  question  presented  by  the  appeal: 
If  Tate  and  Cochran  had  conveyed  all  the  estate  they  had 
in  the  land  embraced  in  the  grant  to  them  of  ^the  14th  of 
July,  1795,  to  Constable  and  Baird,  as  contended  by  defend- 
ants, the  plaintiffs  have  no  title  to  support  their  action,  and 
it  must  fall.  If  the  plaintiffs  recover,  they  must  do  so  upon 
the  strength  of  their  title,  and  not  upon  the  weakness  of  de- 
ff-ndants'  title.  This  question  depends  upon  the  competency 
— the  admissibility—  of  the  deed  from  Tate  and  Cochran  to 
Constable,  and  the  deed  from  Tate,  Cochran,  and  Buchell  to 
Baird.  If  these  deeds  are  competent  testimony,  the  plain- 
tiffs have  no  title. 

It  is  shown  in  evidence  that  the  register's  books  were  taken 
from  the  register's  office  in  Morgan  ton  by  the  Federal  army 
ill  1864,  and  thrown  in  a  tan  vat  at  a  tan  yard  near  Morgan- 
ton  ;  that  said  books  were  thereby  greatly  mutilated  and  dam- 
aged, and  many  of  them  defaced  and  destroyed ;  that  diligent 
examination  has  been  made  through  those  not  destroyed,  and 
tlese  deeds  can  not  be  found.  Upon  this  proof,  the  defend- 
ants offered  cei'tified  copies  of  said  deeds,  but  they  were  ob- 
j(^ctc?d  to  by  plaintiffs.  The  copy  offere<l  purporting  to  be  a 
deed  from  Tate  and  Cochran  to  Constable,  bearing  date  of 
17th  I)eceml)er,  1790,  has  the  names  attached  of  William 
Tate  (seal),  and  William  Cochran  (seal),  with  the  following 
eWdenoe  of  its  execution,  probate,  and  registration : 

^•'Signed,  sealed,  and  delivered,  in  the  presence  of  Tench 
Coxe,  Ann  Coxe,  Rebecca  Coxe." 

"Acknowledged  in  open  court  by  William  Tate,  and  also 
l>y  William  Tate  by  virtue  of  power  of  attorney  from  Wil- 
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liam  Cochran,  now  filed  April  Term,  1797.     W.  W.  Erwin, 
D.  C. 

"Registered  by  William  Walton,  C.  R.,  19tli  May,  1797." 
"State  of  North  Carolina,  Burke  County.  I,  Thomas  Wal- 
ton, register  of  said  county,  do  hereby  certify  that  the  within 
and  above  is  a  trne  copy  of  a  dieed,  William  Tate  and  Wil- 
liam Cochran  to  William  Constable,  as  appears  on  record  in 
Book  No.  7,  page  543.  Certify,  this  15th  May,  1859. 
Thomas  Walton,  C.  R." 

The  defendants  then  proved  the  signature  of  Thomas  Wal- 
ton upon  said  copy  to  be  his  genuine  handwriting  and  sig- 
nature, and  that  he  was  roister  of  deeds  of  Burke  County ; 
and,  there  being  no  evidence  by  plaintiffs  in  rebuttal,  the 
coannissioner  allowed  the  copy  to  be  offered  as  e^'^idence. 
The  plaintiffs,  among  other  grounds,  object  for  the  reason 
that  it  appears  that  William  Tate,  imdor  a  power  of  attorney, 
acknowledged  the  deed  of  William  Cochran.  But  if  the 
power  of  attorney  was  regular,  and  authorized  Tate  to 
acknowledge  the  deed,  it  was  suflScient.  1  Am.  and  Eng. 
Enc.  Law  (2d  Ed.),  508.  And,  as  there  is  nothing  to  show 
but  what  it  was  in  all  things  regular,  it  will  be  presumed  that 
it  was,  as  this  was  a  judicial  act,  and  evervthing  is  presumed 
to  have  been  regular,  under  the  maxim,  "Omnia  pra^sumuvr 
iur,"  etc.  If  thexe  was  no  error  in  allowing  this  evidence, 
ii:  proves  that  plaintiffs  have  no  title  to  throo-fourtha  of  the 
land  embraced  in  the  grant  of  1795  under  which  they  claim. 
This  is  an  important  question,  and  one  that  seems  not  to 
have  been  decided  by  this  Court,  though  we  have  many  deci- 
sions bearing  more  or  less  directly  upon  it.  It  has  been  a 
long  time  since  this  deed  was  registered — more  than  one 
hundred  years.  In  the  course  of  nature,  we  must  know  that 
no  one  is  now  living  who  was  living  in  1796  and  1797.  By 
:the  fluctuations  and  vicissitudes  of  time,  the  original  dc^d  is 
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lost,  or  its  whereabouts  unknown  to  defendants.  And,  if 
they  had  it,  no  one  is  now  living  by  whom  it  could  be  proved 
for  registration.  And  if  a  preserved  copy,  certified  to  by  the 
public  register  of  Burke  County,  can  not  serve  the  defend- 
ants (the  original  registry  being  destroyed),  the  defendant;? 
would  seem  to  be  without  protection  against  the  plaintiffs, 
who  have  slept  upon  their  rights,  if  they  had  any,  for  10<> 
years.  It  may  be  that,  if  the;v'  had  asserted  this  claim  seven- 
ty-five or  even  fifty  years  ago,  the  execution  of  this  deed 
might  have  been  established  by  living  witnesses.  While  the 
Court  must  have  inherent  evidence  of  the  truth  of  the  mat- 
ter to  he  proved,  when  it  has  this  it  will  he  presumed  that  all 
matters  were  regular  that  are  necessary  to  establish  the  facts, 
and  cast  the  burdeai  of  disproving  them,  or  of  rebutting  this 
presimiption,  upon  the  other  side.  And  the  great  length 
of  time  will  be  taken  into  account  in  raising  this  presump- 
tion, as  well  as  of  the  destruction  of  the  records.  Morris  v. 
Home,  125  X.  (I,  550;  Sledge  v.  Elliott,  116  N.  C,  717. 
We  have  in  this  case  evidence  from  the  register's  books  of 
Burke  County,  a  certified  copy  made  by  a  public  ofiicer  (tlie 
Rw^ister  of  Deeds)  more  than  forty  years  ago.  This  copy 
gives  the  deed — every  word  of  it — and,  if  it  was  properly 
proved,  it  is  made  comperent  evidence  by  our  statute  (sec. 
1261  of  The  Code).  The  question,  then,  is,  was  this  deed 
properly  prove<l  ?  The  entry  on  the  docket,  or  the  certifi- 
cate of  the  Clerk  or  Judge,  is  not  the  proof  or  acknowledg- 
ment of  a  deed.  It  is  a  memorial  or  evidence  of  the  fact  that 
it  was  proved  or  acknowledged  as  provideti  by  law  for  per- 
pc^tuating  the  fact  that  the  deed  was  proved  or  acknowledged. 
Starke  v.  Ktheridge,  71  X.  C,  240.  And  the  usual  way  of 
showing  that  a  deed  has  been  proved  or  acknowledged,  where 
the  trial  is  not  in  the  county  where  the  probate  was  taken^ 
is  l)v  the  certificate  of  the  Clerk.     Here  we  have  the  certifi- 
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cate  of  the  Clerk  that  this  deed  was  ^'acknowledged  in  open 
oourt"  by  "W.  W.  Erwin,  D.  C,"  which,  we  suppose,  means 
Deputy  Clerk.  It  is  true  that  this  does  not  appear  in  the 
handwriting  of  W.  W.  Erwin,  as  it  is  a  copy ;  and,  if  it  was 
in  his  handwriting,  it  could  not  be  proved  now,  after  more 
than  one  hundred  years.  But  it  would  be  presumed  that  it 
was  written  by  him,  because  it  had  his  name  and  insignia 
of  office.  If  the  Clerk  of  Burke  Superior  Court  were  to  give 
such  a  certificate  now,  he  could  do  no  more,  because  he  would 
not  know  the  handwriting  and  signature  of  W.  W.  Erwin,  or 
of  the  Clerk,  a  hundred  years  ago.  Then  \ve  have  the 
Clerk's  certificate?  of  this  probate  given  to  us  by  William 
Walton  in  his  official  capacity  as  "C.  R."  County  Register )» 
and  certified  to  by  Thomas  Walton,  "C.  R."  (County  Regis- 
ter), on  the  15th  of  May,  1859.  These  men  (William  Wal- 
ton, in  making  this  entry,  and  Thomas  Walton,  in  making 
this  certificate),  were  acting  in  their  official  capacity,  and 
the  law  presumes  that  these  entries  and  this  certificate  are 
correct.  But  it  is  shown  by  T.  G.  Walton  that  Thomas  Wal- 
ton wtis  register  in  1859,  and  that  the  certificate  on  the  copy 
of  the  deed  of  Tate  and  Cochran  to  Constable  is  his  genuine 
handwriting  and  signature.  This  entry  states  that  the 
acknowledgment  was  in  open  court  at  April  Term,  1797. 
This  must  have  been  done  in  the  County  Court  of  Pleas  and 
Quarter  Sessions,  as  there  was  no  other  court  at  that  time 
that  indicated  its  terms  bv  the  month  in  which  it  was  held. 
The  terms  of  the  Sujx^rior  Courts  were  designated  as  Spring 
and  Fall  Terms.  And,  bt^sides,  the  Superior  Court,  as  a 
Court,  had  no  jurisdiction  of  the  probate  of  deeds.  The 
County  Court  had  this  jurisdiction  when  in  session,  in  open 
court,  as  it  seems  this  deed  was  probated. 

But  it  is  objected  by  plaintiffs  that  the  Deputy  Clerk  could 
not  take  the  probate  of  deeds.     This  is  true.     Neither  could 
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the  Clerk  of  the  Court  at  that  time  take  the  probate  of  a 
d-eed,  but  it  was  done  in  open  court,  and  by  the  Court.  The 
deputy,  W.  W.  Erwin,  did  not  take  the  probate  of  this  deed, 
but  only  certified  to  the  register  that  it  had  been  proved  in 
op)en  court.  We  see  no  objection  to  his  doing  this,  and  if 
the  original  deed  had  been  offered  in  evidence,  with  this 
certificate  upon  it,  or  the  original  registry  of  this  deed  had 
not  been  destroyed,  we  must  think  it  would  have  been  admis- 
sible evidence.  Perry  v.  Bragg,  111  N.  C,  163.  The 
probate  of  a  deed  is  held  to  be  a  judicial  act — a  judg- 
ment of  the  Court — and  not  only  presumed  to  be  correct  un- 
til the  contrary  appears,  but  that  it  can  not  be  collaterally 
impeached.  Davis  v.  Blevins,  123  N.  C,  379 ;  White  v.  Con- 
nelly, 105  N.  C,  65 ;  Perry  v.  Bragg,  supra,  involved  a  ques- 
tion of  probate  and  registration  of  a  deed,  growing  out  of 
the  Clerk's  certificate;  and  the  Court  held  that  there  waa 
no  statute  at  that  time  of  the  probate  and  registration  of  that 
deed  requiring  the  certificate  of  probate  to  be  registered ;  cit- 
ing and  approving  Freeman  v.  Hatley,  48  ?f.  C,  515.  In 
Siarke  v.  Etheridge,  71  N".  C,  240,  Bynum,  J.,  deliViering 
the  opinion  of  the  Court,  says:  *'But,  assuming  that  some 
written  memorial  of  the  fact  of  probate  is  necessary,  it  still 
appears  that  at  the  time  of  probate  the  officer  who  took  it 
did  indicate  his  official  act  by  indorsing  upon  the  deed  the 
word  ^ jurat'  (juratnr),  the  primary  meaning  of  which  is 
'sworn,'  but  the  derivative  signification  is  ^proved.'  In  sup- 
port of  the  deed,  ^Ut  res  magis  valeat  quam  pereat/  Sudi 
an  indorsement  upon  an  instrument  in  all  respects  regularly 
executed  and  bona  fide,  will  be  held  sufficient  compliance  with 
the  law."  In  Howell  v.  Ray,  92  N.  C,  510,  the  case  of 
Sfarke  v.  Etheridge  is  cited  with  approval,  and  the  Court 
further  holds  that  *^the  presumption  of  rightfulness  of  what 
was  done"  is  strengthened  by  the  oral  evidence,     Sfarke  v. 
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Ebheridge  is  also  cited  with  approval  in  Quinnerly  v.  Quin- 
nerly,  114  N.  C,  145,  where  it  is  held  that  "where  the  certifi- 
cate of  the  probate  court  did  not  state  that  the  execution  of 
the  mortgage  had  been  acknowledged  by  the  grantor  or  proved 
by  the  witness,  but  merely  recited  that  'the  mortgagee  had 
procured  the  same  to  be  proved  by  the  Clerk,'  the  presump- 
tion is  that  the  probate  was  properly  taken."  The  case  of 
Strickland  v.  Draughaii,  88  N.  C,  315,  is  almost  the  case 
under  consideration.  It  was  an  action  for  possession  of 
land,  and  the  principal  question  was  the  competency  of  a 
copy  of  a  deed  offered  in  evidence  by  the  plaintiff.  The 
only  evidence  of  its  probate  was  the  following  entry  made 
on  said  copy:  **Sampson  County,  August  Term,  1812. 
Then  was  the  above  deed  acknowledged  in  court  for  registra- 
tion. H.  Holmes,  C.  C."  The  defendant  objected  and  ap- 
pealed, but  the  ruling  of  the  Judge  in  admitting  this  copy 
was  affirmed ;  and  the  Court,  in  rendering  its  opinion,  said : 
"Indeed,  there  was  no  necessity  for  any  other  evidence  of 
probate,  or  registration,  than  such  as  was  contained  in  the 
copy  certified  from  the  books  of  registry  of  deeds.  The 
statute  in  express  terms  declares  that  the  registry  or  duly 
certified  copy  of  the  record  of  any  deed,  power  of  attorney,  or 
other  instrument  required  or  allowed  to  be  registered  or  re- 
corded, may  be  given  in  evidence  in  any  court."  In  this 
case  we  have  everything  that  the  plaintiff  had  in  that  case. 
We  have  a  certified  copy  from  the  register's  oflSce.  The 
plaintiff  in  that  case  had  a  certified  copy  of  the  deed  from 
the  register's  office,  with  certificate  indorsed  thereon,  not  as 
full  and  complete  as  the  one  in  this  case;  and  the  Court 
savs  that  it  is  all  that  was  needed.  The  case  of  Darden  v. 
Steamboat  Co.,  107  N.  C,  437,  is  very  much  to  the  same 
effect.  From  the  "reason  of  the  thing,"  as  well  as  from  the 
authorities  cited,  we  are  of  the  opinion  that  the  copy  of  the 
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deed  from  Tate  and  (Cochran  to  Constable  was  properly  ad- 
mitted in  evidence. 

We  do  not  propose  to  devote  a  separate  discussion  of  the 
<l(^d  from  Tate,  Cochran,  and  Buchell  to  Baird,  as  we  think 
tlie  argument  and  authorities  cit-ed  in  the  discussion  of  the 
deed  from  Tate  and  Cochran  to  Constable  apply  and  dis- 
pose of  the  execution  of  the  deed  to  Baird,  though,  as  there 
was  some  difference  in  the  execution  and  probate  of  the  two 
deeds,  they  could  not  be  treated  together.  In  this  deed  we 
have  a  certified  copy  from  the  registration  books  of  Burke 
County,  certified  to  by  Thomas  Walton,  on  the  14th  day  of 
^Eay,  1859 ;  the  only  difference  between  the  two  being  that 
on  the  registry  this  entrs'  appears:  "Signed,  sealed,  and 
delivered  in  presence  of  W.  H.  Williams,  James  Murphy,  B. 
Collins."  "Enrolled  in  register's  office  the  18th  March, 
1796.  William  Walton,  C.  R.,"  followed  by  a  similar  cer- 
tificate from  Thomas  Walton,  as  that  in  the  case  of  the  deed 
from  Tate  and  Cochran  to  Constable.  And  it  ap- 
p(jars  that,  on  the  same  day  this  deed  bears  date  (the 
12th  of  March,  1Y96),  Andrew  Baird  made  a  deed  to  said 
Constable,  conveying  to  him  one  undivided  fourth  in  the  land 
embraced  in  the  grant  to  Tate  and  Cochran,  witnessed 
by  W.  H.  Williams,  one  of  the  witnesses  to  the  deed 
of  Tate,  Cochran,  and  Buchell  to  Baird.  It  is  said  in 
Starlce  t\  Etheridge,  supra,  that  the  entry  on  the  record  is  not 
the  probate  of  the  instrument,  but  only  a  memorial  of  the 
fact,  and,  if  it  be  necessary  that  there  should  be  some  written 
indicia  made  at  the  time,  it  appears  in  that  case  by  the  word 
''jurat"  not  deciding  that  it  was  an  indispensable  requisite, 
but  the  inference  is  that  it  was  not.  It  is  held  in  Howell  v. 
Hay,  supra,  that  it  must  be  presumed  from  the  fact  of  regis- 
tration that  the  deed  was  properly  proved,  nothing  to  the 
contrary  appearing.  And  it  must  be  presimied  that  the  deed 
was  properly  put  on  the  registry,  until  the  contrary  is  shown. 
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Strickland  v.  Draughan,  88  N.  C,  317 ;  Love's  Ex'rs  v.  Har- 
bin, 87  N.  C,  249.  The  probate  will  be  presumed  from  the 
fact  that  the  deed  was  registered.  Tatom  v.  Whiie,  95  N.  C, 
455.  And  the  probate  need  not  be  registere<l.  Pei-ry  v, 
Bragg,  Love's  Ex'rs  v,  Harbin,  Starke  v,  Etheridge,  and 
Freeman  v,  Hatley,  supra. 

From  the  facts  and  circumstances  of  this  case,  the  great 
length  of  time  since  the  date  of  this  deed  and  its  registration ; 
the  fact  that  in  December,  1796,  eight  or  nine  months  after 
the  date  and  registration  of  this  deed  from  Tate,  Cochran, 
and  Buchell  to  Baird,  Tate  and  Cochran  conveyed  to  Consta- 
ble their  undivided  three-fourths  in  said  land,  and  the  pre- 
simiption  arising  in  favor  of  its  regular  probate  from  the 
fact  of  registration  (nothing  appearing  to  rebut  such  pre- 
simiption,  but  all  the  circumstances  going  to  sustain  this  pre- 
sumption) ;  and  the  fact  that  it  is  not  necessary  to  register 
the  certificate  or  evidence  of  probate,  we  must  hold  that  this 
deed  was  properly  admitted  in  evidence,  and  sustain  the  rul- 
ing of  the  commissioner  and  the  Court  below,  and  affirm  the 
judgment  appealed  from.     "Let  the  tail  go  with  the  hide.'^ 

Affirmed. 

Defendant's  Appeal,. 

We  are  of  opinion  that  the  copy  of  the  grant  to  Tate  and 
Cochran  was  properly  allowed  as  evidence,  and  that  defend- 
ants* exception  thereto  is  not  sustained.  Nieither  do  we 
think  the  defendant's  other  exceptions  can  be  sustained.  But 
defendant's  exceptions  ^become  immaterial,  as  we  have 
affirmed  the  judgment  appealed  from,  in  the  plaintiffs'  ap- 
peal. The  parties  will  be  taxed  with  the  costs  proper  in 
their  respective  appeals.  The  cost  of  printing  transcript 
of  record  will  be  divided  equally  between  the  parties. 

Affirmed. 
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BRITTAIN  V.  HITCHCOCK. 
(December  22,  1900.) 

Depositions — Objections — Time — The  Code,  Sec.  1361. 

Objection  to  a  deposition  must  be  made  in  writing  and  before 
the  trial. 

Douglas,  J.,  dubitante. 

Civil  Action  by  M.  L.  Brittain  against  Martha  T.  Hitch- 
cock, heard  by  Judge  Thomas  A.  McNeill  and  a  jury,  at 
Spring  Tenn,  1900,  of  Cherokee  Superior  Court.  From 
judgment  for  plaintiff,  the  defendant  appealed. 

Dillard  &  Bell,  for  the  plaintiff. 

R,  C.  Cooper,  and  E,  B,  Norvell,  for  the  defendant. 

Faircloth,  C.  J.  This  is  an  action  on  contract  for  board. 
The  account  is  denied,  and  counter-claims  are  pleaded.  On 
notice,  the  defendant  took  the  depositions  of  defendant  and 
others  in  California  in  September,  1896.  The  commissioner 
certified  that  he  took  the  depositions  pursuant  to  his  commis- 
sion on  September  25,  1896.  On  the  envelope  containing 
the  depositions  was  indorsed  on  September  26th:  "To  the 
Clerk  of  the  Superior  Court  of  Cherokee  County,  North 
Carolina,  Murphy,  N.  C.  In  the  Superior  Court  of  Chero- 
kee County,  State  of  North  Carolina.  M.  L.  Brittain,  plain- 
tiff, against  Martha  T.  Hitchcock.  Deposition  on  part  of 
defendant."  The  envelope  had  been  torn  open  by  some  one. 
There  was  no  evidence  offered  to  show  how  long  said  deposi- 
tions had  been  on  file,  or  by  whom  or  when  they  were  opened, 
nor  had  their  regularity  been  passed  upon  by  anyone.  The 
then  Clerk  of  the  Court  died  before  the  trial.  When  the 
plaintiff  rested  his  case,  the  defendant  offered  in  evidence 
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said  depositions.  Plaintiff  object^,  on  the  ground  that  they 
had  not  been  opened  and  passed  upon  by  the  Clerk  or  the 
Court  after  proper  notice.  The  Court  sustained  the  objec- 
tion, and  defendant  excepted.  This  was  error.  Depoflitions 
may  be  rejected  by  any  party  on  motion  in  writing  at  any 
time  before  the  trial.  Code,  sec.  1361.  Referring  to  this 
statute,  the  Court  said:  "This  provision  is  a  very  useful 
one.  Its  obvious  purpose  is  to  prevent  surprise  at  trials.  It 
does  not  appear  that  the  deposition  was  formally  passed  upon, 
but  there  was  no  motion  by  defendant  to  suppress  it  for 
irregularity,  and  when  a  deposition  lies  on  file  for  a  reason- 
able time  up  to  trial,  without  objection,  it  must-be  presumed 
to  have  b^n  passed  on,  and  all  objections  for  irregularity  are 
waived."  Kerchner  v,  ReiJly,  72  X.  C,  171.  This  was  fol- 
lowed in  Wasson  v.  Linster,  83  N.  C,  575 ;  Woodley  v.  Has- 
sell,  94  N.  C,  157,  and  others. 

Another  exception  was  made  in  the  course  of  the  trial,  but, 
as  that  may  be  materially  affected  by  the  reading  of  the  depo- 
sitions, we  will  express  no  opinion  on  it. 

New  trial. 


Douglas,  dubitante. 


NORVBLL  V.  MECKB. 
(December  22,  1900.) 


Jurisdiction — Justices  of  the  Peace — Splitting  Causes  of  Ac- 
tion— Courts, 

An  Indivisible  cause  of  action  can  not  be  split  in  order  that 
separate  suits  may  be  brought  for  the  various  parts  before 
a  Justice  of  the  Peace. 

CnriL  Action  by  E.  B.  Norvell,  receiver  of  the  Valley- 
town  Mineral  Company,  against  H.  Mecke,  heard  by  Judge 
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0.  H.  Allen  and  a  jury,  at  Fall  Term,  1900,  of  Cherokee 
Superior  C-ourt.  From  judgment  for  defendant,  the  plain- 
tiff appealed. 

F.  P.  Axley,  Ben  Posey,  and  E.  B.  Norrcll,  for  the  plain- 
tiff. 

Dillard  &  Bell,  for  the  defendant. 

Montgomery,  J.  The  defendant  executed  to  the  plain- 
tiff, as  receiver  of  the  Valleytown  Mineral  Company,  a  re- 
ceipt in  writing  for  certain  personal  property,  embracing 
a  large  nuinl)er  of  articles,  which  he  agreed  to  keep  for  the 
plaintiff,  and  to  return  to  the  plaintiff  when  called  for.  The 
property  was  worth  $100.  Upon  failure  of  defendant  to  de- 
liver the  whole  of  the  property  when  called  for  by  the  plain- 
tiff, the  plaintiff  brought  this  action  before  a  Justice  of  the 
Peace  to  recover  certain  mentioned  of  the  articles  of  property, 
of  the  value  of  $50.  The  action  was  dismissed  by  the  Jus- 
tice of  the  Peace  upon  the  ground  that  it  appeared  that  the 
plaintiff  had  brought  another  action  in  the  Justice's  Court 
for  the  balance  of  the  property  mentioned  in  the  receipt, 
which  was  still  pending,  and  that  this  course  was  a  fraud 
u]X)n  the  jurisdiction  of  his  Court.  The  plaintiff  appealed 
to  the  Superior  Court.  In  the  case  on  appeal  this  statement  ap- 
l)oar8 :  "It  was  admitted  that  on  the  same  day  this  action  was 
begun  the  plaintiff  began  another  action  before  the  same  Jus- 
tice to  recover  the  possession  of  all  the  property  embraced 
in  said  receipt  not  included  in  the  summons  in  the  action 
tried,  that  the  aggregate  value  of  tJie  property  in  both  actions 
was  $100,  and  that  the  purpose  of  the  plaintiff  in  bringing 
two  actions  before  a  Justice  of  the  Peaoe  was  to  avoid  bring- 
ing an  action  in  the  Superior  Court."  Thereupon  the  de- 
fondant  made  a  motion  to  dismiss  the  action  upon  the  ground 
that  the  same  was  an  attempt  to  evade  the  Constitution  of  the 
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State  in  its  provisions  respecting  the  jurisdiction  of  the  courts 
and  the  motion  was  sustained.  If  the  jurisdiction  had  really 
been  in  the  Justice  of  the  Peace,  then  the  plaintiff's  admis- 
sion would  have  been  harmless,  for  his  motive  would  not  and 
could  not  have  altered  the  law  of  jurisdiction.  But  the  facts 
as  they  appear  showed  that  the  Justice  did  not  have  jurisdic*- 
tion.  He  had  in  his  court  the  two  actions,  and  therefore 
had  knowledge  that  the  plaintiff  was  not  seeking  to  recover 
a  part  of  the  property  of  the  value  of  $50,  or  less,  in  gooil 
faith,  as  was  the  case  in  Kiser  i\  Blanton,  123  N.  C,  400, 
of  which  he  would  have  had  jurisdiction,  but  that  he  was 
seeking  to  recover  the  whole  of  the  property  in  two  separate 
actions,  under  a  paper-writing  which  was  one  and  entire,  and 
indivisible  as  a  subject  of  a  civil  action.  The  attempt  to 
evade  the  constitutional  jurisdiction  of  the  Superior  Court 
was  therefore  apparent.  The  plaintiff,  no  doubt,  could  have 
brought  an  action  for  certain  articles  of  the  property,  of 
the  value  of  $50  or  less,  in  the  Court  of  the  Justice  of  the 
Peace,  and  have  recovered,  because  his  right  to  the  property 
wa*»  not  disputed;  but  he  could  have  recovered  none  of  the 
remaining  pArt  in  another  action,  as  the  first  recovery  would 
be  r^arded  as  a  release  of  that  part  to  the  defendant. 
No  error. 
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FBRRELL  v.  BROADWAY. 

(December  22,  1900.) 

For  syllabus,  see  Arthur  v,  Broadway,  this  term. 
Under  ruling  in  Arthur  v.  Broadway,  at  this  term,  the  former 
decision  in  this  case  (126  N.  C.^258),  is  overruled  and  the 
judgment  appealed  from  is  affirmed. 

Montgomery  and  Douglas,  JJ.,  dissenting. 

On  petition  for  re-hearing.  For  former  opinion,  see 
126  K  C,  258.     Petition  granted. 

A  lien  &  Dortch,  and  Battle  &  Mordecai,  for  the  petitioner. 
No  couhsel  in  opposition. 

Clark,  J.  This  is  a  petition  to  re-hear  this  case,  whidi 
is  reported  in  126  N.  C,  258.  The  proceeding  is  a  motion 
in  the  cause  to  set  aside  a  judgment  rendered  at  August 
Term,  1887,  of  Lenoir  Superior  Court.  The  Judge  found 
as  facts:  That  in  1883  an  action  was  brought  by  W.  B. 
Ferrell  and  others  (among  whom  are  all  the  movers  herein) 
to  have  E.  S.  Broadway,  who  had  in  1880  bought  a  tract  of 
land  at  foreclosure  sale,  declared  a  trustee  for  the  plaintiffs 
in  that  action.  The  movers  herein  were  parties-plaintiff 
therein,  and,  being  minors,  were  represented  by  their  next 
friend,  W.  B.  Ferrell;  and  their  counsel  were  Greorge  V. 
Strong  and  D.  E.  Perry,  both  of  whom  are  since  dead.  That 
at  August  Term,  1887,  the  defendant  having  filed  answer, 
judgment  was  entereri  as  follows:  "The  following  jurors, 
having  been  chosen,  impaneled,  and  sworn  to  try  the  issues 
arising  upon  the  pleadings,  for  their  verdict  say  that  they 
find  all  the  issues  in  favor  of  defendant ;  and  it  is  thereupon 
ordered  and  adjudged  that  the  plaintiffs  take  nothing,"  etc. 
That  W.  B.  Ferrell,  the  next  friend  of  the  movers  herein, 
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died  during  the  peudency  of  the  action,  but  his  death  was  not 
suggested,  and  no  other  next  friend  was  appointed  for  the 
infant  plaintiffs.  That  nothing  indicated  the  death  of  the 
next  friend  during  the  pendency  of  the  action,  and  the  pro- 
ceedings, upon  their  face,  are  entirely  regular.  The  Court 
further  found  that  E.  S.  Broadway,  in  1887,  mortgaged  the 
realty  in  question  to  J.  W.  Grainger,  and  in  1890  conveyed 
said  land  to  Grainger  for  full  value,  and  that  said  Grainger 
had  no  notice  of  any  irr<^ilarity  in  the  proceeding,  and  no 
notice  either  that  W.  B.  Ferrell  died  pending  said  litigation, 
or  that  no  next  friend  was  appointed.  The  Judge  further 
found  that  no  notice  of  the  motion  to  set  aside  said  judgment 
of  1887  for  irregularity  was  sensed  on  Grainger  till  Novem- 
l)er,  1899,  and  that  he  was  a  "purchaser  for  full  value,  in 
good  faith,  and  without  notice.''  Upon  these  findings  of 
fact,  his  Honor  properly  refused  to  set  the  judgment  aside. 
Williamson  v.  Harfman,  92  N.  C,  236 ;  Fowler  v.  Poor,  93 
N.  C,  470.  The  proceeding  to  have  E.  S.  Broadway  de- 
clared a  trustee  for  the  movers  was  terminated  in  1887.  The 
proceedings  were  regular  on  their  face.  The  only  irregu- 
larity complained  of  is  that  the  next  friend  of  the  infant 
plaintiffs  died  pending  the  action.  But  they  were  repre- 
sented by  able  and  honorable  counsel,  and  the  presumption 
of  regularity  in  judicial  proceedings  is  that  in  fact  they  had 
another  next  friend  appointc<l,  and  that  the  order  failed,  by 
some  accident,  to  be  recorded  (as  is  extremely  probable,  from 
the  high  character  of  the  counsel),  and  has  since  been  lost. 
At  any  rate,  the  proceedings  were  regular  on  their  face,  and 
the  Judge  finds  explicitly  that  J.  W.  Grainger  bought  with- 
out notice  of  the  irregularity  alleged,  for  full  value,  and  in 
good  faith.  The  plaintiffs  slept  on  their  rights,  if  any  they 
had,  for  12  years,  before  taking  this  proceeding.  On  the 
former  hearing  the  Court  was  impressed  by  an  affidavit  which 
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averred  that  the  judgment  at  August  Term,  1887,  was  en- 
tered by  consent.  What  effect,  if  any,  that  should  have-on  a 
subsequent  purchaser  for  full  value  and  without  notice,  we 
need  not  discuss.  (Tyson  v.  Belcher,  102  N.  C,  112,  and 
numerous  cases  there  cited)  ;  for,  upon  examining  the  record, 
we  find  the  judgment  does  not  so  state,  nor  is  that  assertion 
found  to  \ye  true  by  his  Honor,  who  set  out  the  recital  of  the 
verdict  by  jury,  on  issues  raised,  as  the  truth  of  the  matter. 
I.  was  not  necessary  that  the  Judge  should,  in  his  findings, 
(»xpressly  negative  every  averment  in  the  affidavits  that  he 
(■oes  not  find  to  be  true,  even  when  there  may  be  no  affidavit 
expressly  denying  a  particular  allegation  in  an  affidavit 
Besides,  that  affidavit  was  file<l  in  another  cause  (Arthur  «. 
Broadway) y  though,  it  is  true  at  this  term,  and  involving  the 
same  tract  of  land  (Branch  r.  Railroad  Co.,  88  If.  C,  573; 
Pen-y  v.  Adams,  96  N.  C,  347).  A  party  aggrieved  by  a 
judgment  must  move  to  set  it  aside  before  the  right  of  inno- 
c»ent  third  parties  have  inter\'ened.  Le  Due  i\  Slocomb,  124 
X.  C,  351 ;  Vick  v.  Pope,  81  X.  C,  22.  His  Honor  having 
found  that  Jesse  W.  Grainger  bought  for  full  value  in  good 
faith,  and  without  notice  of  any  irregularity,  it  could  serve 
no  purpose  to  remand  the  case  to  find  whether  the  judgment 
was  by  consent  or  not,  which,  if  it  be  an  irregularity,  is  not 
alleged  in  the  motion,  and  whose  existence,  indeed,  would 
not  impair  the  title  of  a  banc  fide  purchaser  for  value  and 
without  notice,  any  more  than  that  which  is  alleged,  and 
which  would  not  excuse  to  any  greater  extent  the  negligence 
of  movers  for  12  years  to  take  any  steps  to  set  aside  the 
judgment.  Petition  allowed,  and  the  judgment  below 
afiirmed. 

Montgomery,  J.  (dissenting).     My  views  of  the  matters 
involved  in  this  appeal  remain  as  they  were  when  the  former 
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opinion  (126  N.  (\,  258)  was  delivered.  His  Honor  did 
find  as  a  fact  that  the  purchaser,  Grainger,  bought  the  land 
without  notice  and  for  a  fair  price,  but  there  was  no  evidence 
before  him  upon  which  that  fact  ought  to  have  been  found. 
He  did  not  find  the  material  fact  to  be  found,  that  Grainger 
did  not  know  that  the  judgment  against  the  plaintiffs  was  a 
compromise  judgment  entered  into  by  their  consent,  without 
having  l)een  submitted  to  the  Judge  who  presided,  and  that 
the  verdict  of  the  jury  was  merely  and  purely  formal,  as  was 
alleged  in  the  affidavits.  The  counsel  employe<l  were  hon- 
orable men,  but  they  were  not  empowered  to  make  a  com- 
promise verdict  and  judgment  for  infant  clients,  especially 
as  their,  next  friend  in  the  action  was  dead  when  the  judg- 
ment was  entered  and  the  agreement  made.  The  super\'i- 
sion  of  the  Judge  presiding  was  necessary. 

Douglas,  J.,  concurs  in  the  dissenting  opinion. 


ARTHUR  V.   BROADWAY. 
(December   22,   1900.) 

Judrnnent  —  SetHng     Aside  —  Mortgages  —  Foreclosure  — 
Wairer. 

A  motion  to  set  aside  a  judgment  of  foreclosure  for  Irregular- 
ity, made  nineteen  years  after  rendition,  and  after  the 
rights  of  innocent  third  parties  have  intervened,  should  be 
denied. 

DoroLAS.  J.,  dissenting. 

Motion   bv    \V.    I).    Broadwav,    Alice   Faulkner,    M.    L. 
Broadway,  and  Quince  A.  Faulkner,  to  set  aside  a  judgment 
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in  the  case  of  F.  P.  Arthur  and  Nancy  Arthur,  his  wife, 
against  J.  W.  Broadway,  heard  by  Judge  H,  R.  Bryan,  at 
November  Term,  1899,  of  Lenoir  Superior  Court.  From 
an  order  denying  the  motion,  the  movers  appealed. 

W,  J.  Rovse,  and  A.  J.  Loftin,  and  Geo,  Rotintree,  for  the 
plaintiffs. 

Aycock  &  Daniels,  Alien  &  Dortch,  and  Battle  &  Morde- 
cni,  for  the  defendants. 

Clark,  J.  This  was  a  motion  in  the  cause  to  set  aside  a 
judgment  rendere<l  at  Spring  Term^  1880,  of  the  Superior 
Court  of  Lenoir  County.  The  Judge  found  the  following 
facte:  The  action  was  begun  October  6,  1879,  to  foreclose  a 
mortgage  executed  by  Jesse  W.  Broadway  upon  the  land  in 
question,  who  was  the  owner  in  fee  and  mortgagor  thereof, 
and  a  decree  of  foreclosure  was  made  at  Spring  Term,  1880, 
and  a  commissioner  appointed  to  make  sale,  which  he  did  at 
public  auction  at  the  court-house  door  after  due  advertise- 
ment, when  E.  S.  Broadway  became  the  purchaser.  Sale 
was  duly  reported  to  the  court,  and  confirmed  by  decree  of 
Special  Term,  1880,  of  tlie  court,  and  the  commissioner  exe- 
cuted title  thereunder  to  the  purchaser.  The  land  was  then 
worth  less  than  $1,500,  and  brought  $726.68.  The  court 
further  foimd:  That  Jesse  W.  Broadway  died  after  the 
(l(M5ree  of  sale  under  foreclosure  was  made,  but  before  the 
sale  thereunder.  That  there  was  no  suggestion  on  the  record 
of  his  death,  and  the  records  npon  their  face  appear  to  be 
entirely  regular.  That  in  1883  an  action  was  brought  by 
W.  B.  Ferrell  and  ^\'ife  and  others  (among  whom  are  all 
the  movers  herein),  who  allege  that  at  said  sale  in  this  cause 
as  aforesaid  E.  S.  Broadway  bought  said  land  as  trustee  for 
them,  and  asked  that  E.  S.  Broadway  be  declared  trustee  for 
them.     That  they  were  representwl    by    Hon.    Greorge    V. 
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Strong  and  Daniel  E.  Perry.  E.  S.  Broadway  filed  answer, 
and  judgment  was  entered  at  August  Term,  1887,  as  fol- 
lows: "The  following  jurors,  having  been  chosen,  impan- 
eled, and  sworn  to  try  the  issues  arising  upon  the  pleadings, 
for  their  verdict  say  that  they  find  all  issues  in  favor  of  de- 
fendant, and  it  is  thereupon  adjudged  that  the  plaintiffs  take 
nothing,"  etc.  That  W.  B.  Terrell,  who  was  appointed  next 
friend  for  the  petitioners  herein,  died  during  the  pendency 
of  the  action,  but  his  death  was  not  suggested,  and  no  other 
next  friend  was  appointed  for  the  infant  petitioners.  That 
there  is  nothing  on  the  records  which  indicat-es  that  W.  B. 
Ferrell  died  during  the  pendency  of  the  action,  and  the  pro- 
<»ce<lings  are,  upon  their  face,  regular.  That  E.  S.  Broad- 
way mortgaged  said  land  to  J.  W.  Grainger  in  1887,  and  in 
1890  he  purchased  the  land  in  fee  from  Broadway  for  full 
value,  and  had  no  notice  at  the  time  of  his  purchase  that 
J.  W.  Broadway  had  died  in  1880,  before  sale  made,  nor  did 
he  have  any  notice  that  W.  B.  Ferrell  died  during  the 
pendency  of  the  action  instituted  in  1883,  or  that  no  next 
friend  was  appointed  in  his  stead.  That  notice  of  this  mo- 
tion to  set  aside  the  judgment  of  1880  was  not  served  on 
J.  W.  Grainger  till  ]Sroveml)er,  1899.  That  J.  W.  Grainger 
was  a  purchaser  for  full  value  in  good  faith  and  without 
notice,  and  that  the  movers  herein,  W.  B.  Broadway,  Mead 
L.  Broadway,  and  Alice  Faulkner,  are  not  heirs  of  said 
Jesse  W.  Broadway,  but  claim  their  interest  as  tlie  heirs  of 
John  Broadway.  Upon  the  above  findings  of  fact,  his 
Honor  refused  to  set  the  motion  aside. 

As  this  is  a  motion  to  set  aside  the  judgment  of  Arthur 
against  Jesse  W.  Broadway,  rendered  in  1S8(),  it  is  only 
necessary  to  consider  that  judgment.  It  is  not  suggested  that 
the  mortgage  was  invalid.  The  decree  of  foreclosure  was  en- 
tered while  Jesse  W.  Broadway  was  living,  and  this  cut  off 
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his  le^al  tiile.  There  was  nothing,  as  the  Court  finds,  to  sug- 
gest that  he  died  before  the  sale  and  confirmation  thereof. 
But  the  rc^c'ord  was  entirely  regular.  The  petitioners,  if  they 
had  any  rights,  have  slept  upon  them  for  19  years  before 
makirg  this  motion;  and  not  only  this,  but  in  1883  they 
treatod  .sai<l  sale  of  18cS0  as  valid,  and  joined  in  an  action 
to  have  K.  S.  Bnmdway,  the  purchaser  at  said  sale,  declared 
a  trustee  for  then),  upon  allegation  that  he  bought  as  th(ir 
agent.  Thou  the  Judge  finds  as  a  fact  that  J.  W.  Grainger 
bought  the  land  in  1890  for  full  value,  and  without  notice 
of  the  irregularity  in  the  confirmation  of  the  sale.  A  party 
aggrieved  must  move  to  vacate  a  judgment  before  the  rights 
of  inufx^ent  third  parties  have  intervened.  Le  Due  v, 
Slocomh,  124  N.  C.,  351,  726;  Vick  v.  Pope,  81  N.  C,  22. 
The  Judge  also  finds  that  the  movers  herein  are  not  the 
heirs-at-law  of  Jesse  W.  Broadway.  There  was  strong  evi- 
dence to  sup]>ort  this  finding.  The  verdict  to  the  contrary 
was  in  a  procoeding  to  which  J.  W.  Grainger  was  nor  a 
party,  and  as  to  him  such  finding  would  only  \ye  evidentiary, 
at  uKwt.  U])on  the  findings  of  fact,  the  movers  have  no  inter- 
est in  the  n^alty.  If  they  had,  they  waived  the  right  to  set 
aside  this  judgment  for  irregularity  by  endeavoring  to  olh 
tain  title  to  tliemselv(s  as  benefieiarieri  under  said  sale  by  the 
action  brcnght  in  lS.s;5,  and  have  slept  on  their  rights  for 
19  years  iK'fore  nuiking  this  motion  to  impeach  the  judg- 
ment for  irregularity ;  and  in  tlie  meantime  Jesse  W.  Grain- 
ger has  bonght  the  land  for  full  value,  under  proceedings 
regular  on  their  face,  and  without  notice  of  any  irregularity. 
The  judgment  Wow  must  be 
Affinned. 

Douglas,  J.,  dissenting. 
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BIRD  V.  BRADBURN. 
(December  22,  1900.) 

1.  Specific  Performance — Contract — Question    for   Jury — 

Issues — Trial. 

Where  a  person  alleges  that  he  sold  land  in  ttofido  and  the 
defendant  contends  that  it  was  sold  by  the  acre — there  being 
a  deficiency — it  is  for  the  jury  to  say  how  the  land  was 
sold. 

2.  Specific  Performance — Executory  Contract. 

A  person  asking  for  specific  performance  of  an  executory  con- 
tract must  show  he  is  able  and  ready  to  perform  his  part 
of  it. 

Civil  Action  by  J.  W.  Bird  against  J.  F.  Bradbum, 
heard  by  Judge  T.  A,  McNeill,  and  a  jury,  at  Spring  Term, 
1900,  of  Jackson  Superior  Court.  From  judgment  for  de- 
fendant, the  plaintiff  appealed. 

Walter  /?.  Moore,  and  Chas,  A,  Moore,  for  the  plaintiff. 
C.  C.  Cowan,  for  the  defendant. 

FiTRCiiKs,  J.  On  Noveml)er  7,  1894,  the  plaintiff  and 
defendant  contracted  for  a  sale  and  purchase  of  a  tract  of 
land  in  Jackson  County,  the  plaintiff  entering  into  lx>nd  to 
make  title  when  the  purchase-money  should  be  paid,  and  the 
defendant  paying  a  part  of  the  purchase-money  at  the  date 
of  the  contract,  and  giving  five  notes  for  the  balance^  of  the 
purchase-nK>ney,  each  in  the  amount  of  $120,  and  falling 
due  in  one,  two,  three,  four,  and  five  years.  The  bond 
describes  the  land  sold  as  "lying  in  Jackson  County,  in  Qual- 
latown  township,  known  as  ^Bower's  Cove,'  containing  140 
acres,  more  or  less,  beginning  on  a  black  gum  at  the  top  of 
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the  ridge  dividing  the  lands  of  C.  A.  Bird  and  said  lands, 
running  a  notherly  direction,  with  main  top  of  said  ridge, 
to  J.  H.  Teague's  line ;  thenoe,  with  the  top  of  the  ridge  and 
Teague's  line,  westwardly  to  the  head  of  the  ridge,  dividing 
said  land  with  the  Mr.  Ingle's  line;  thence  southwardly,  with 
the  top  of  said  ridge,  to  a  pine  (now  down)  comer  of  J.  F. 
Battle's  land ;  thence  a  straight  line  to  the  beginning."  This 
action  was  originally  commenced  to  recover  judgment  on  the 
first  two  notes,  which  were  then  due.  But  the  defendant, 
answering  and  setting  up  fraud  in  the  contract,  and  also 
(*laiming  that  in  fact  there  were  only  80  acres  of  land  in 
the  boundary  described,  which  he  bought  for  140  acres, 
claimed  that  he  was  entitled  to  have  a  reduction  in  the  price 
agreed  upon,  in  proportion  to  the  deficiency  in  quantity  of 
acres  sold ;  and  it  was  then  agreed  between  the  parties  that 
this  action  should  be  considered  an  action  in  the  nature  of 
an  action  for  a  specific  performance  of  the  contract.  On 
the  trial  the  plaintiff  contended  that  he  sold  the  land  as  a 
whole,  in  solido,  and  not  by  the  acre ;  that  the  defendant  pro- 
posed to  buy  it  by  the  acre,  and  he  refused  to  sell  it  to  him  in 
that  way,  and  told  the  defendant  that  his  price  was  $1,100 
for  the  land,  be  it  much  or  little,  and  if  defendant  did  not 
want  it  at  that  price  he  need  not  take  it;  while  the  defend- 
ant contended  that  he  bought  it  by  the  acre,  or  for  the 
nmount  that  plaintiff  allege<l  the  tract  contained,  and  that 
these  statements  induced  him  to  buy  the  land  at  that  price, 
and  that  he  \vould  not  have  bought  the  land  at  that  price  but 
for  the  representation  of  plaintiff  that  it  contained  140  acres ; 
and  both  parties  offered  evidence  tending  to  sustain  their  con- 
tentions. These  allegations  and  denials  made  the  issues  that 
should  have  l)e<»n  submit tc^d  to  the  jury;  and  we  do  not  think 
thev  have  been  submitted  to  the  iurv  bv  direct  issues,  as  W(» 
think  would  have  been  best,  nor  by  the  charge  of  the  Judge 
to  the  jury. 
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This  is  an  executory  oontraot  for  the  sale  of  land,  and  the 
plaintiff  is  seeking  to  have  it  specifioally  performed.  To  do 
this,  he  must  show  that  he  is  able  and  ready  to  perform  his 
part  of  the  contract.  And  if  he  agreed  to  sell  the  land  by  the 
acre,  estimated  to  be  140  acres,  and  he  is  only  able  to  convey 
to  the  defendant  80  acres,  he  is  not  able  to  perform  his  part 
of  the  contract,  and  would  not  be  entitled  to  a  decree  for 
specific  performance.  Here  the  defendant  does  not  seek  to 
avoid  the  contract,  but  is  willing  to  comply  with  it,  as  he 
says  it  was  made,  and  only  asks  that  the  price  agreed  upon 
may  be  reduced  in  proportion  to  the  reduction  of  acres  in  the 
tract  of  land. 

The  general  rule  is,  that  where  there  is  so  great  deficiency 
in  the  amount  as  here,  a  loss  of  60  acres  in  140,  the  defend- 
ant would  be  entitled  to  a  reduction  in  the  price,  provided 
he  bought  it  for  140  acres,  relying  on  the  representations 
of  the  plaintiff,  whether  the  plaintiff  knew  of  the  deficiency 
or  not ;  while,  on  the  other  hand,  if  such  representations  did 
not  induce  him  to  buy  the  land,  that  he  knew  when  he  bought 
that  it  did  not  contain  140  acres,  and  took  it  as  a  whole 
whether  it  contained  that  amount  or  not,  he  would  not  then 
be  entitled  to  a  reduction  in  the  price  agreed  upon. 

It  is  alleged  by  plaintiff  that  there  are  peculiarities  in  the 
boundary  of  this  land  that  exclude  it  from  the  general  rule — 
the  peculiar  location  and  boundaries.  These  are  only  evi- 
dentiary facts  that  may  be  offered  for  the  consideration  of 
the  jury  in  passing  upon  the  issues  that  will  be  submitted  to 
them.  The  jury  foimd  there  was  no  fraud.  There  is  error, 
for  which  there  will  be  a 

New  trial. 


414  IN  THE  SUPREME  COURT.  [127 


Calloway  v.  Anoel. 


CALLOWAY  V.  ANGEL. 
(December  22,  1900.) 

1.  Contract — Acknowledrfment  of  Indebtedn-ess — Option    on 

Land, 

•  A  person  is  entitled  to  recover  the  amount  of  a  debt  on  a 
written  acknowledgment  thereof,  though  couplea  with  a 
promise  to  pay  it  out  of  proceeds  of  certain  land  with  an 
option  on  the  land. 

2,  Jurisdiction — Justices  of  the  Peace — Real  Estaie — Ex- 

excutory  Contract, 

A  promise  to  pay  $200  out  of  the  proceeds  of  the  sale  of  land  is 
an  executory  contract,  and  may  be  recovered  before  a  Jus- 
tice of  the  Peace. 

Civil  Ac  tiox  by  Joseph  Calloway  against  B.  M.  Angel, 
administrator  of  Thomas  If.  Angel,  heard  by  Judge  0.  IL 
Allen  and  a  jury,  at  Fall  Term,  1900,  of  Macon  Superior 
Court.     From  judgment  for  plaintiff,  defendant  appealed. 

Ray  &  Kelly,  for  the  plaintiff. 
Jones  &  Johnston,  for  the  defendant. 

Clark,  J.  This  was  an  action  begun  before  a  Justice  of 
the  Peace  for  the  recovery  of  $200  upon  the  following  instru- 
ment :  ^^This  is  to  certify  that  I  am  due  Joseph  Calloway 
two  hundred  dollars,  to  be  paid  out  of  the  proceeds  of  the 
sale  of  the  lands  I  own  on  Clear  creek,  in  Highlands  township, 
Macon  County,  and  I  hereby  agree  to  make,  or  cause  to  be 
made,  a  deed  to  all  of  the  land  T  own  on  Clear  creek  (one-half 
mineral  interest  excepted)  to  anyone  the  said  Calloway  m^y 
designate,  whenever  he  pays  me  $300  over  and  above  the 
$200  due  him.     Witness  my  hand  and  seal  this  January  7, 


J 
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1897.  [Signed]  Thos.  M.  Angel."  It  was  admitted  that 
Thomas  M.  Angel  signed  said  written  instrument ;  that  he 
was  dead;  and  that  the  defendant  was  his  only  heir,  and 
had  duly  qualified  as  his  administrator.  It  was  in  evidence, 
and  not  contradicted,  that  the  defendant  had  sold  the  Clear 
( 'reek  land.  The  issue  submitted  to  the  jury  by  die  Court 
was  as  follows :  ''What  amount,  if  any,  is  the  defendant  in- 
debted to  the  plaintiff?"  The  Court,  being  of  the  opinion 
that  if  B.  M.  Angel  was  the  sole  heir  of  Thomas  M.  Angel, 
and  had  sold  the  Clear  Creek  land,  his  intestate's  estate 
would  be  liable  upon  the  admissions,  etc.,  instructed  the  jury 
that  if  thev  believed  the  evidence  they  should  answer  the 
issue  $200,  subject  to  a  credit  of  $3 — a  payment  of  $3  being 
admitted.  Defendant  excepted  to  this  charge  of  the  Court. 
The  jury  returned  a  verdict,  and  answered  the  issue,  "$200, 
subject  to  a  credit  of  $3."  This  contract  is  an  acknowledg- 
ment of  an  indebtedness  of  $200,  an  executorv  promise  to 
pay  it  out  of  proceeds  of  the  land  namexl,  and  an  option  to 
plaintiff  to  take  the  land  named  for  said  $200,  and  $300 
additional.  This  is  not  an  action  to  enforce  either  the  op- 
tion or  to  subject  the  proceeds  of  the  land  sold,  but  a  simple 
action  to  recover  judgment  for  the  $200.  This  could  be 
done,  of  course,  before  a  Justice  of  the  Peace.  The  $200  in- 
debtedness wajs  in  no  wise  dependent  upon  the  sale  of  the 
land.  The  contract  acknowledges  that  it  was  already  due. 
Whatever  error  the  Judge  committed  was  against  the  ap- 
pellee. 
Affirmed. 
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AIKEN  V.  CANTRELL. 
(December  22,  1900.) 

New      Trial — Appeal — Remand — Interest — Gomputaiuyii — 
Usury — Mandate . 

Where  the  Supreme  Court  can  not  tell  from  the  case  on  appeal 
by  what  rule  interest  was  calculated  in  an  account,  or 
whether  the  calculation  was  correct,  the  case  will  be  re- 
manded for  new  trial. 

Civil  Action  by  Mrs.  A.  M.  Aiken,  administratrix  of 
L.  O.  Aiken  against  J.  McD.  Cantrell,  heard  by  Judge  T,  A. 
McNeill,  on  report  of  referee,  at  Spring  Term,  1900,  of 
Transylvania  Superior  Court.  From  judgment  for  de- 
fendant, the  plaintiif  appealed. 

W.  W.  Zachary,  for  the  plaintiff. 
No  counsel  for  defendant. 

Faikcloth,  C.  J.  The  defendant  held  plaintiff's  intes- 
tate's note,  and  plaintiff  insists  that  the  money  actually  paid 
and  the  property  purchased  by  defendant  were  in  excess  of 
the  true  amount  due  on  the  not-e,  and  that  question  depends 
on  a  correct  calculation  of  interest.  The  matter  was  re- 
ferred, and  the  referee's  report  shows  a  detailed  and  item- 
ized calculation  of  a  dozen  small  credits,  and  the  interest  due 
from  one  credit  to  another,  and  finally  concludes  that  de- 
fendant is  due  plaintiff  $63.39.  At  the  hearing,  his  Honor 
disregards  the  referee's  calculation  of  interest  and  payments, 
and  makes  and  sets  out  his  calculation  of  interest  and  pay- 
ments in  detail  with  much  particularity.  He  concludes  that 
defendant  owes  plaintiff  nothing,  and  adjudges  accordingly. 
If  the  referee  and  the  Judge  intended  to  calculate  interest  on 
the  general  rule,  each  one  was  mistaken  as  to  the  rulei,  in  that 


K  C]  SEPTEMBER  TERM,   1800.  417 


Smith  t;.  Durham. 


they  allowed  intereet  upon  initerest,  when  the  interest  due  at 
the  day  of  the  payment  was  more  than  the  payment.  The 
rule  was  first  laid  down  in  this  State  in  Bunn  v.  Moore's  Ex- 
ecutorSj  2  N.  C,  279,  and  has  been  ever  since  followed. 
Overby  v.  Association,  81  N.  C,  61.  If  they  intended  to 
calculate  on  the  particular  rule  laid  down  in  Bledsoe  v. 
Nixon,  69  N.  C,  89,  we  are  unable  to  see  whether  they 
worked  according  to  that  rule  or  not,  as  neither  the  note  nor 
a  copy  is  sent  with  the  record  to  this  Court.  We  therefore 
remand,  and  order  a 
New  trial. 


SMITH    V.    DURHAM. 
(December  22,   1900.) 

Trover — Conversion — Possession  by  Bailee. 

Where  a  bailee  refuses  on  demand  to  deliver  a  note  to  the 
owner,  who  is  entitled  to  the  possession  thereof,  it  con- 
stitutes a  conversion,  and  an  action  of  trover  will  lie 
against  the  bailee. 

Civil  Action  by  J.  A.  Smith  against  S.  J.  Durham,  heard 
on  complaint  and  demurrer,  by  Judge  0,  II.  Allen,  at  Spring 
Term,  1900,  of  Gaston  Superior  Court.  From  judgment 
sustaining  a  demurrer  to  the  complaint,  the  plaintiff  ap- 
pealed. 

Osborne,  Maxwell  &  Keerans,  for  the  plaintiff. 
Burwell,  Walker  &  Cansler,  for  the  defendant. 

Fairclotii,  C.  J.  This  is  a  civil  action  in  the  nature  of 
trover  for  the  conversion  of  a  certain  promissory  note,  paya- 
ble to  the  plaintiff,  in  the  sum  of  $2,400,  signed  by  W.  D. 

127 27 


418  IN  THE  SUPREME  COURT.  £127 


Smith  v,  Durham. 


Rioe.  The  plaintiff  was  president  of  the  Bessemer  City 
Cotton  Mill  Company,  and  for  a  debt  due  by  his  company  to 
Lyon,  Conklin  &  Co.,  of  Baltimore,  Md.,  he  deposited  said 
note  as  collateral  security ;  and  the  depositee  sent  the  note  to 
the  defendant,  as  its  attorney,  for  collection.  By  agreement 
with  defendant,  the  plaintiff,  for  his  company,  confessed 
judgment  for  the  amount  due  Lyon,  Conklin  &  Co.  There- 
after said  judgment  was  paid  in  full  by  the  Bessemer  Com- 
pany, and  the  debt  for  which  said  note  was  deposited  as  col- 
lateral security  was  thereby  extinguished.  After  said  judg- 
ment had  been  paid  as  aforesaid,  the  plaintiff  demanded  of 
the  defendant,  Durham,  the  surrender  of  said  note,  and  he 
failed  and  refused  to  'surrender  it.  At  the  time  of  said  de- 
mand the  maker  of  the  note  agreed  with  plaintiff  to  pay  25 
cents  on  the  dollar,  and  was  able  and  willing  to  do  so,  and 
would  have  done  so  but  for  the  defendant's  refusal  to  surren- 
der said  note  to  the  plaintiffs,  who  alleges  that  he  was  dam- 
aged in  the  sum  of  $600  and  interest,  and  demands  judgment 
accordingly.  The  defendant,  by  his  demurrer,  admits  the 
truth  of  the  allegations  in  the  complain,  and  avers  that  the 
complaint  does  not  set  forth  facts  to  constitute  a  cause  of  ac- 
tion in  favor  of  he  plaintiff  and  against  the  defendant. 

It  is  admitted  that  the  plaintiff  is  the  owner  of  the  note, 
and  that  it  was  in  the  possession  of  the  defendant  when  last 
heard  of.  Presumably,  it  is  still  in  his  possession.  Trover 
may  be  brought  by  the  owner  for  the  recovery  of  damages  for 
the  conversion  of  every  species  of  personal  property  which 
has  value.  26  Am.  and  Eng.  Enc.  Law,  765.  It  may  be 
maintained  upon  the  refusal  to  deliver  a  letter.  Teal  v.  Fel- 
ton,  12  How.,  284;  13  L.  Ed.,  990.  Trover  will  lie  for  a 
bond  or  note.  Brichhouse  v.  Brickhouse,  33  N.  C,  404. 
^*The  injury  lies  in  the  conversion,  for  any  man  may  take 
the  goods  of  another  into  possession  if  he  finds  them,  but  no 
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finder  is  allowed  to  acquire  a  property  therein  unless  the 
owner  be  forever  unknown ;  and  therefore  he  must  not  con- 
vert them  to  his  own  use,  which  the  law  presumes  him  to  do 
if  lio  refuses  them  to  the  owner,  for  which  reason  such  refusal 
alone  is  prima  facie  sufficient  evidence  of  a  conversion."  3 
Bl.  Comm.,  152 ;  Abrahams  v.  Bank,  7  Am.  Rep.,  33.  There 
is  quite  a  list  of  decisions  which  hold  that  conversion  is  an 
act  of  ownership  exercised  over  the  personal  chattels  of 
another,  inconsistent  with  the  owner's  right.  It  must  be  an 
act.  Mere  words  will  not  do.  If  a  bailee  publicly  sells  his 
bailor's  goods,  and  becomes  the  purchaser,  and  holds  them 
in  defiance  of  his  bailor,  in  such  case  no  demand  is  necessary. 
University  of  North  Carolina  v.  State  National  Bank,  96 
N.  C,  280;  Carratvay  v.  Burbank,  12  N.  C,  306;  Glover  v. 
Riddickj  33  N.  C,  582.  One  in  possession  of  another's 
property  is  bound  to  surrender  it  upon  demand.  Dowd  v, 
Wadswvrth,  13  N.  C,  130.  Lord  Holt,  in  an  early  case, 
said :  "The  very  denial  of  goods  to  him  that  hath  the  right 
to  demand  them  is  an  actual  conversion,  not  only  evidence  of 
it."  Baldwin  v.  Cole,  6  Mod.,  212.  We  see  from  this 
course  of  reasoning  that  one  in  lawful  possession  of  another's 
property,  after  dean  and  and  refusal  is  in  no  better  position 
than  if  his  original  possession  had  been  wrongful.  The  de- 
fendant assigns  no  reason  or  explanation  why  he  detains  the 
note  in  question.  As  the  case  is  now  constituted,  we  see  no 
reason  why  the  demurrer  was  not  overruled. 
Jilrror. 
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TOMS  V.  FLACK. 
(December  22,  1900.) 

Husband  and  Wife — Separate  Property  of  Wife — Possession 
by  Husband — Evidence, 

Evidence  in  this  case  held  sufficient  to  warrant  the  instniction 
that  if  the  jury  believed  the  evidence,  the  plaintiff  was  the 
owner  of  the  notes  and  mortgages  in  controversy. 

Civil  Action  by  Mrs.  M.  C.  Toms  against  J.  F.  Flack, 
administrator  of  J.  M.  Toms,  and  M.  L.  Bridgers  and  Dora 
Bridgers,  heard  by  Judge  Thos,  J.  Shaw  and  a  jury,  at  Fall 
Term,  1900,  of  Rutherford  Superior  Court.  From  judg- 
ment for  plaintiff,  the  defendant  appealed. 

George  P.  Martin,  for  the  plaintiff. 
JB.  S,  Eaves,  for  the  defendants. 

FuRCHES,  J.  The  plaintiff  is  the  widow  of  J.  M.  Toms, 
who  died  after  the  22d  of  October,  1897,  and  before  the  in- 
stitution of  this  action ;  and  the  defendant  J.  F.  Flack  is  his 
administrator.  The  plaintiff  was  the  owner  of  a  tract  of 
land,  a  part  of  which  was  willed  to  her  by  her  father,  and  a 
part  of  which  she  bought,  and  the  deed  was  made  to  her. 
The  plaintiff  and  J.  M.  Toms  were  married  about  14  years 
ago.  The  plaintiff  alleges  that  she  sold  said  land  to  M.  L. 
Bridgers  and  wife,  Dora  Bridgers,  which  trade  was  consum- 
mated on  the  22d  of  October,  1897 ;  that  the  price  of  the  land 
agreed  to  be  paid  by  Bridgers  was  $1,000,  $700  of  which 
was  paid  to  her  at  the  time  of  executing  the  deed  to  Bridgers, 
and  three  notes  given  for  the  remainder  of  the  price;  that  it 
was  distinctly  imderstood  by  her  and  her  husband  and  by 
Bridgers,  the  purchaser,  that  she  was  to  receive  the  purchase- 
money  for  said  land ;  that  $700  was  to  be  paid  "down,"  and 
that  Bridgers  was  to  give  her  three  notes,  of  $100  eax)h, 
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secured  by  mortgage  on  said  land^  that  through  the  mistake 
or  inadvertence  of  Mr.  Carpenter,  who  was  procured  to  do 
the  writing — drawing  deed,  mortgage,  and  notes — ^the  notes 
and  mortgage  were  made  payable  to  her  husband;  that  the 
notes  are  now  in  the  hands  of  the  defendant  Flack,  admin- 
istrator of  her  husband's  estate,  who  refuses  to  surrender 
them  to  her,  and  claims  them  as  a  part  of  her  husband's 
estate.  This  action  is  to  recover  said  notes  and  to  correct  the 
same.  The  defendant  denies  these  allegations  of  plaintiff, 
and  claims  the  notes  as  administrator.  Mrs.  Toms,  the  plain- 
tiff, testified:  ^^I  know  the  property  sold  M.  L.  Bridgers. 
I  sold  him  a  part  of  the  Whitehouse  land,  willed  to  me  by  my 
father,  and  the  part  I  bought  from  J.  B.  Carpenter.  He  was 
to  pay  me  $1,000.  He  paid  $700.  Three  hundred  dollars 
is  still  due,  secured  by  mortgage.  I  made  him  a  deed,  and 
took  a  mortgage  to  secure  balance  of  purchase-money.  Ques- 
tion. How  were  these  not,es  to  be  made  payable  ?  Answer. 
To  myself.  That  was  the  arrangement  between  Mr. 
Bridgers  and  myself.  He  knew  it  was  my  land.  We  had 
talk(Kl  about  it  three  or  four  times.  Mr.  Toms  was  present 
when  the  agreement  was  made  between  Mr.  Bridgers  and 
myself.''  J.  B.  Carpenter  was  examined  as  a  witness,  and 
testified:  That  he  drew  the  papers — the  deed,  mortgage, 
and  notes.  That  Mr.  Toms  was  not  present.  Does  not 
know  how  he  came  to  draw  the  notes  to  Mr.  Toms.  Knew 
the  land  belonged!  to  Mrs.  Toms.  Do  not  think  she  told  him 
to  draw  them  to  ifr.  Toms.  That  he  is  a  creditor  of  Tom'3 
(»st4ite.  M.  L.  Bridgers  t^estified:  That  he  bought  the  land 
from  the  plaintiff  for  $1,000.  "She  agreed  to  sell  it  with  the 
understanding  that  all  the  money  was  to  go  on  a  mortgage 
oil  her  separate  property.  This  was  the  understanding  at  the 
time  of  the  trade.  I  don't  know  to  whom  the  notes  were 
made  payable.  I  did  not  know  they  were  payable  to  Mr. 
Toms  till  after  his  death.     Wlien  I  went  to  pay  the  notes,  I 
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went  first  to  her,  and  found  out  that  Mr.  Flack  had  tiiem. 
There  wa«  nothing  said  alxnit  whoin  the  notes  were  to  be 
made  payable  to."  The  defendant  introduced  no  evidence, 
but  moved  to  dismiss  plaintiff's  action  under  Acts  1897, 
chap.  109,  as  of  nonsuit.  This  the  Court  refused  to  do,  and 
the  defendant  excepted.  But  the  Cotirt  charged  the  jury, 
if  they  believed  the  evidence,  they  should  find  the  issue, 
which  is  as  follows:  "Is  the  plaintiff  the  owner  of  the  notea 
and  mortgage,  as  alleged  in  the  complaint?"  "Yes."  To 
this  charge  the  defendant  again  excepted. 

There  were  exceptions  taken  on  the  trial  to  some  of  the 
evidence,  but  all  exceptions  to  the  competency  of  evidence 
were  withdrawn  by  defendant's  printed  brief;  and  the  e^se 
was  put  solely  on  the  lack  of  sufficient  evidence  to  warrant  the 
charge  of  the  Court.,  and  this  is  the  question  we  have  to  con- 
sider. The  defendant,  in  his  brief,  argues  the  case  as  if  it 
was  an  tietion  to  correct  a  written  instrument,  and  insists  thai 
the  rule  in  such  cases  is  that  the  evidence  shall  be  strong  nv,d 
convinciiig ;  that  it  must  be  more  than  a  mere  prepond&ranc*' 
of  the  evidence  in  favor  of  the  plaintiff.  And  if  it  was  an 
cetion  for  the  correction  of  a  deed  or  other  instrument  of 
writir^g,  and  nothing  more,  the  defendant  has  correctly  statcnl 
the  rule  as  to  the  weight  of  evidence.  But  here  is  where  the 
defendant  has  fallen  into  error.  This  may  be  for  the  reason 
that  the  complaint  contains  a  paragraph  for  the  correction  of 
the  notes,  as  well  as  for  possession.  But  the  issue  was 
tried  upon  the  ground  of  the  o\vner8hip  of  the  notes,  and  this 
was  the  only  issue  submitted  to  the  jury.  Therefore  tJie  rule 
contended  for  by  the  defendant  is  not  applicable  to  this  case, 
and  it  depended  on  the  weight  or  the  preponderance  of  the 
testimony.  In  deciding  this  case,  it  is  necessary  for  us  to 
consider,  to  some  extent,  the  changed  relations  of  husband 
and  wife  as  to  their  property  before  and  since  the  Oonstita- 
tion  of  1868.     Before  the  Constitution  of  1868,  the  hus^band, 
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by  virtue  of  his  marital  rights;  became  the  absolute  ownei- 
of  his  wife's  personal  property ;  and,  if  she  sold  her  land  and 
converted  it  into  money  or  other  personal  effects,  this  be- 
came the  husband's,  unless  there  was  a  contract  or  agreement 
between  them  that  it  should  not,  as  in  Lyon  v.  AiJein,  78 
N.  C,  259.  But  by  the  Constitution  of  1868  (Art.  X,  sec. 
6), the  wife's  personal  property,  as  well  as  her  real  property, 
is  and  remains  hers,  the  same  as  if  she  were  unmarried. 
Therefore  the  simple  possession  of  the  wife's  personal  prop- 
erty by  the  husband  does  not  give  him  a  title  to  it,  as  it  did 
before  18(58.  Of  course,  the  wife  can  give  it  to  her  husband. 
But  the  presumption  is  that  it  is  still  he>rs,  though  he  may  be 
in  possession  of  it.  And,  to  meet  this  presumption,  there 
must  be  evidence  to  rebut  the  presumption,  and  to  show  that 
the  husband  has  ae-quired  title  from  the  wife  by  gift  or  other- 
wisa  The  debt  from  Bridgers  was  a  part  of  the  price  for 
land  belonging  to  the  plaintiff,  and  it  belonged  to  her.  The 
notes  were  not  the  debt,  but  only  evidence  of  the  debt.  And, 
as  the  debt  was  the  plaintiff's,  the  notes  were  hers,  unless 
the  husband  acquired  them  from  her;  and  this  burden  was  on 
the  defendant.  After  the  plaintiff  had  established  the  fact 
that  the  land,  the  consideration  of  the  notes,  was  hers,  the 
debt  was  hers,  and  the  notes  are  hers,  unless  the  husband 
acquired  title  to  them  from  her.  And,  after  she  had  proved 
that  the  land  was  hers,  the  trade  was  made  by  her  for  the 
sale  of  the  land  to  Bridgers,  with  the  understanding  between 
him  and  the  plaintiff,  in  the  presence  and  by  the  consent  of 
the  husband,  as  she  swears  it  was  (and  all  objection  to  this 
evidence  is  withdrawn),  and  there  being  no' evidence  in  con- 
flict with  this  evidence,  we  can  not  see  why  the  Court  should 
not  have  charged  the  j\iry  that,  if  they  believed  the  evidence, 
they  should  find  the  issue,  *^Yes."  We  see  no  error,  and  the 
judgment  is 
Affirmed. 
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CABE   V.   VANHOOK. 
(December  22,  1900.) 

1.  Former  Adjudication — Judgment — Two  Causes  of  Action 
— Will — Specific  Performance. 

A  judgment  that  a  party  can  not  recover  a  sum  set  aside  in  a 
will  for  the  erection  of  a  fence,  is  no  bar  to  an  action 
against  the  executor  for  the  specific  performance  oi'  the  pro- 
vision to  build  such  fence. 

"2.  Parties — Trustees — Executor — Fence — Cemetery. 

Where  a  testator  provides  for  building  a  fence  around  a  certain 
chapel  cemetery,  the  trustees  of  the  chapel  are  the  proper 
parties  to  require  the  executor  to  perform  this  provision. 

Civil  Action  by  ,1.  L.  Cabe,  J.  P.  Brown,  aiid  others, 
trustees  of  Clark's  Chapel  and  Cemetery,  against  A.  J.  Van- 
hook,  executor  of  T.  C.  Vanhook,  heard  by  Judge  Thos.  A. 
McNeill,  at  Spring  Term,  1900,  of  Macon  Superior  Court. 
From  judgment  for  defendant,  the  plaintiffs  appealed. 

J.  F.  Ray,  for  the  plaintiff. 

Jones  cf  Johnston,  and  Shepherd  &  Busbee,  for  the  defend- 
ant. 

Cr.AiJK,  J.  The  defendant's  testator,  in  the  second  clause 
of  his  will,  provided:  "T  set  apart  five  hundred  ($500) 
dollars,  or  so  much  thereof  as  mav  be  necessiarv,  to  build 
a  goo<l  rock  fence  aroimd  the  Clark's  Chapel  graveyard,  or 
cemeterv ;  said  fence  to  be  two  feet  at  the  base  and  one  foot 
at  top,  three  and  a  half  feet  high,  and  no  top  rock  shall  be 
shorter  than  24  inches,  and  12  inches  wide."  With  the  ex- 
ception of  $100,  the  testator  left  the  residue  of  his  estate 
to  his  brother,  the  defendant,  who  was  also  appointed  execu- 
tor.    Tn  180f?  the  trustees  of  said  Clark's  Chapel  brought 
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an  action  against  the  defendant  to  recover  the  $500,  to  be 
expended  by  them  in  putting  up  the  wall  provided  for  in  the 
will.  The  defendant  demurred  on  the  ground  that  the  will 
did  not  devise  said  sum,  or  any  other  amoxmt,  to  the  trustees 
of  Clark's  Chapel,  and  that  they  were  not  entitled  to  recover. 
At  Fall  Term,  1897,  the  demurrer  was  sustained,  and  judg- 
ment rendered  against  the  plaintiffs  that  "they  take  nothing 
by  their  action,"  and  that  the  defendant  recover  coets.  Im- 
mediately thereafter  the  plaintiffs  began  this  action  against, 
the.defendant,  alleging,  among  other  things,  besides  the  clause 
of  the  will  and  other  matter  stated  in  the  first  action,  that 
several  thousand  dollars  over  and  above  the  debts  and  lia- 
bilities of  the  estate  had  come  into  the  hands  of  the  defend- 
ant, and  that  he  had  refused  either  to  turn  the  $500  over 
to  the  trustees  of  the  church  to  build  the  fenc^e  prescribed 
in  the  second  clause,  or  to  build  the  same  himself,  though 
he  had  often  been  requested  so  to  do,  and  that  the  defendant 
had  time  and  again  declared  that  he  intended  to  put  the  $500 
in  his  own  pocket  (he  being  the  residuary  legatee),  and  that 
no  fence  should  Ixj  built  with  the  funds  of  the  testator  set 
apart  in  the  will  for  that  purpose,  and  praying  judgment 
either  that  defendant  turn  over  to  them  sufKcient  funds  to 
build  said  wall,  or  that  the  Court  decree*  specific  p(»rformanoe, 
by  requiring  the  defendant  to  erect,  or  cause  to  hi'  ei'ected,  the* 
wall  as  descrilxH:!  and  directed  bv  the  second  elaiise  of  th(» 
will.  The  defendant  answered,  and,  among  other  things,  sei 
up  as  a  defense  the  pleadings  in  the  former  action,  and  the 
judgment  as  aforesaid  upon  the  demurrer,  rendered  at  Fall 
Term,  1897.  His  Honor  sustained  the  plea  of  rrs  judicata, 
and  held  that  this  action  was  barred  by  said  judgment.  Tn 
this  there  was  error.  It  is  true,  the  plaintiffs  and  defendant 
are  the  same,  and  the  subject-matter  (the  devise  for  the  erec- 
tion of  a  wall  around  the  graveyard)  is  the  same.     But  the 
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cause  of  action  is  different.  The  former  action  was  for  the 
recovery  of  $500,  to  be  expended  by  the  plaintiffs.  The 
present  cause  of  action  is  for  specific  performance  of  that 
clause  ol  the  will  by  the  executor ;  there  being  an  all^ation 
of  sufficient  assets  in  the  hands  of  defendant,  and  of  refusal 
by  him  to  erect  the  wall,  and  of  declai-utions  by  him  that  he- 
intended  to  divert  the  $500  devised  for  the  erection  of  the 
wall  to  his  own  uses.  These  are  distinct  causes  of  action, 
and,  if  they  had  both  been  stated  in  the  complaint  in  the 
former  action,  a  demurrer  might  have  been  sustained  as  to 
one  and  overruled  as  to  the  other.  It  follows  that,  when 
those  two  causes  of  action  are  set  up  in  different  actions,  a 
judgment  in  one  ca*se  is  not  i-es  judicata  as  to  the  other.  This 
cause  of  action  was  not  raised  or  determined,  and  could  nor 
have  been  determined,  upon  the  complaint  filed  and  demurrer 
thereto  in  the  former  action.  Tylei-  v.  Capeheart,  125  X.  C, 
64;  Glenn  r.  Wray,  126  N.  C,  730. 

•  We  are  also  of  opinion  that  the  plaintiffs,  as  trustees  of 
Clark's  Chapel,  upon  whose  grounds  the  will  directed  the  wall 
to  be  built,  are  the  proper  parties-plaintiff  in  an  action  to 
rcxjuire  the  executor  to  perform  this  provision  of  the  will. 
Edwards  v.  Supervisors  (at  this  term).  The  judgment  is 
therefore  set  asida 
Error. 
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ROWLAND  V.  MARSHALL. 
(December  22,  1900.) 

1.  Appeal — Findings  of  Coxiri — Mixed  Questions  of  Lam 

and  Fact. 

The  findings  of  trial  court,  on  mixed  questions  of  law  and  fact, 
are  reviewable,  at  least  as  far  as  the  relation  between  law 
and   fact . 

2.  Attachment — Whai    is   Not   Fraudulent    Disposition    of 

Property — The  Code,  sec.  349. 

The  Code,  sec.  349,  sub-sec.  2,  authorizing  a  warrant  of  attach- 
ment where  a  fraudulent  disposition  of  property  is  made 
as  against  creditors,  relates  to  the  intent  with  which  iit  is 
disposed  of,  not  to  the  manner  in  which  the  property  is 
acquired. 

3.  Attachment — What   is   Not   Fraudulent    Disposition    of 

Property — The  Code,  sec.  349. 

Under  The  Code,  sec.  349,  sub-sec.  2,  a  deposit  of  money  by  a 
debtor  in  the  hands  of  another  to  induce  the  latter  to  go 
on  his  bond  to  secure  his  release  from  Jail,  is  not  a  fraudu- 
lent disposition. 

Civil  Action  by  R.  S.  Howland  against  L.  J.  Marshall, 
heard  by  Judge  0.  H.  Allen,  at  November  Term,  1900,  of 
Buncombe  Superior  Court.  From  an  order  containing  an 
attachment  against  the  property  of  the  defendant.,  L.  J.  Mar- 
shall, he  appealed. 

Merrimon  &  Mcrrimon,  for  the  plaintiff. 
George  A.  Shu  ford,  for  the  defendant. 

DouGi.AP,  J.  This  is  an  action  to  recover  the  sum  of 
$1,000  on  acex>nnf  of  the  alleged  wrongful  and  fraudulent 
appropriation  by  the  defendant,  Marshall,  of  moneys  belong- 
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ing  to  the  plaintiif.  On  August  9,  1900,  the  plaintiff  ob- 
tained an  order  of  attachment  against  the  property  of  the 
defendant  on  the  sole  ground  of  non-residence,  and  on  August 
29,  1900,  served  a  notice  of  garnishment  on  the  defendant, 
Baird,  in  whose  hands  Marshall  had  caused  to  be  deposited 
the  sum  of  $450  to  secure  said  Baird  from  liability  as  surety 
for  the  appearance  of  Marshall  on  a  criminal  charge.  Baird 
admitted  the  receipt  of  the  said  sum,  and  that  he  had  sur- 
rendered Marshall  to  the  sheriff,  but  claimed  that  he  was 
entitled  to  a  part  of  said  money  on  account  of  certain  per- 
sonal transactions  with  Marshall.  Upon  the  hearing  the 
C'lerk  made  the  following  order:  "This  cause  coming  on  to 
be  heard  upon  answer  of  John  R.  Baird,  garnishee,  to  notice 
of  garnishment  serv^ed  upon  him,  and  it  appearing  to  the 
001111;  that  upon  the  statement  of  facts  contained  in  said 
answer  of  said  garnishee,  the  Court  can  not  proceed  to  judg- 
ment, the  Court  thereupon,  upon  motion  of  plaintiff,  orders 
an  issue  to  be  made  up,  and  does  make  up  the  following  issue, 
to  bo  tried  by  a  jury,  as  prescribed  by  sec.  366  of  The  Code, 
to-wit:  ^Is  the  fund  and  monev  in  the  hands  of  John  R. 
Baird,  garnishee  ?  Is  any  part  thereof  the  property,  or 
money,  of  the  defendant,  L.  John  Marshall,  and,  if  so,  what 
part  V  and  hereby  transfers  said  issue  to  the  civil  issue  docket 
of  the  Superior  (.^ourt  for  trial ;  and  the  said  John  R.  Baird 
is  luTeby  enjoined  and  rPvStrained  from  making  any  disposi- 
tion of  said  fund  and  ]>r(>perty  until  the  further  orders  of 
this  Court..  This  August  29,  1900.  Marcus  Erwan,  C.  S. 
C."  On  motion  of  defendant,  and  after  notice  and  hearing, 
the  ( /lerk  made  an  order  vacating  the  attachment,  '"the  Court 
beiiii;  of  opinion  that  the  defendant  is  a  resident  of  the 
State  of  North  Carolina,  and  the  .i>round  on  which  said  war- 
rant of  attachment  was  issued  was  false  in  fact."  From  this 
order  the  plaintiff  appealed. 
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All  parties  below  seem  to  have  recognized  this  action  of  the 
Clerk  as  within  his  jurisdiction,  subject,  of  course,  to  review 
on  appeal.  The  plaintiff  insists  that  the  Clerk  merely  "ex- 
preeed  the  opinion"  that  the  defendant  was  a  resident  of  this 
State,  and  did  not  find  it  as  a  fact.  We  think  otherwise.  In 
any  event,  the  Clerk  vacated  the  attachment,  and  on  appeal 
the  matter  was  fully  heard  and  considered  in  the  Superior 
Court,  where  the  following  order  was  entered :  "This  cause 
coming  on  to  be  heard  in  open  Court,  in  term  time,  by  con- 
sent of  both  sides,  upon  the  appeal  of  plaintiff  from  the 
order  of  the  Clerk  dissolving  the  attachment  upon  the  ground 
that  the  Clerk  was  a  non-resident  of  the  State,  and  being 
argued  by  counsel  for  both  sides,  the  Court  is  of  opinion  that, 
without  passing  upon  the  question  of  fact  as'to  non-residence 
of  defendant,  the  evidence  is  sufficient  to  justify  the  Court  in 
continuing  the  attachment  upon  the  ground  of  a  fraudulent 
disposition  of  the  funds  in  the  hands  of  the  garnishee;  and 
therefore,  on  motion  of  counsel  for  plaintiff,  the  order  of  the 
Clerk  dissolving  the  attachment  is  reversed,  and  the  said 
attachment  continued  in  force;  and  the  issue  between  the 
plaintiff  and  the  said  garnishee,  which  has  been  transferred 
to  this  Court  for  trial,  will  be  duly  placed  upon  the  civil 
issue  docket,  and  stand  for  trial  according  to  law.  O.  H. 
Allen,  Judge  Presiding."  This  case  seems  to  come  pecu- 
liarly within  the  rule  laid  down  in  Cushing  v,  Styron,  104 
N.  C,  338,  where  this  Court  says :  "The  Clerk  of  the  Court, 
acting  as  and  for  the  Court,  had  authority  out  of  term  time 
to  grant  the  warrant  of  attachment  (Code,  sec.  351),  and 
likewise  to  allow  all  proper  amendments  in  that  respect  and 
connection.  From  his  decision  an  appeal  lay  to  the  Judge. 
*  *  *  But  it  was  not  necessary  to  return  the  statement  of 
the  case  to  the  Clerk  in  this  case,  because  the  parties  agreed 
that  the  Judge  should  hear  the  appeal  in  term  time,  as  he  did 
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do.  This  gave  him  complete  control  of  the  matter  in  every 
aspect  of  it.  The  whole  action  was  before  him,  and  he  could 
jycrant  or  deny  the  amendment  of  the  affidavit,  in  the  exercise 
of  a  sound  discretion.  The  jurisdiction  of  the  whole  action, 
including  all  the  incidental  and  ancillary  proceedings,  was 
that  of  the  Court,  not  that  of  the  C^lerk  thereof.  He  was 
acting  out  of  term  for  the  Court,  and  as  its  servant.  As 
the  Court  had  such  jurisdiction,  and  the  judgment  entered 
by  the  Clerk  was  objected  to  and  appealed  from,  the  motion 
to  amend  the  affidavit  was  not  determineil.  It  was  open  still, 
and  the  Court — the  Judge  in  term — might  have  heard  it 
upon  its  whole  merits,  and  have  granted  or  denied  it ;  indeed, 
it  should  have  done  so."  Chap.  276  of  the  Laws  of  1887 
gives  such  power  to  the  Judge  in  all  cases.  In  the  case  at 
bar  the  Court  seems  to  have  heard  the  case  "upon  its  whole 
merits,"  and  to  have  decided  it  upon  a  point  not  even  sug- 
gested before  the  Clerk.  The  plaintiff  contends  that  we 
can  not  review  the  findings  of  the  Court  below.  That  de^ 
ponds  upon  the  nature  of  those  findings.  If  they  are  purely 
findings  of  fact,  they  are  not  reviewable  if  there  is  any  evi- 
dence to  support  them ;  but,  where  they  are  mixed  questions 
of  law  and  fact,  they  are  necessarily  reviewable,  at  least  as 
far  as  the  relation  between  law  and  fact.  Wheeler  v.  Cobb^ 
75  N.  C,  21,  26.  In  that  case  this  Court,  reversing  tJie 
Court  below,  says :  "His  Honor  in  the  Court  below  decided 
the  question  of  non-residence  as  one  of  fact,  whereas  it  is 
one  of  law  and  fact."  That  case  also  draws  a  very  clear 
distinction  between  domicile  and  residence,  which,  we  think, 
is  applicable  to  the  case  before  us.  The  Court  below  did  not 
pass  upon  the  question  of  non-residence,  the  only  ground 
alleged  for  the  original  attachment,  but  continues  the  attach- 
ment "upon  the  ground  of  a  fraudulent  disposition  of  th« 
fund  in  the  hands  of  the  garnishee.     We  are  compelled  to 
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say  that  we  see  no  evidence  of  such  fraudulent  disposition. 
It  appears  that  the  defendant  has  been  arrested  on  four  dif- 
ferent criminal  warrants  issued  at  the  instance  of  the  plain- 
tiff, and  that,  so  far  from  being  a  non-resident,  his  present 
residence  is  in  the  Buncombe  County  jail.  It  appears  from 
the  entire  evidence,  as  far  as  we  can  see,  that  he  deposited 
the  money  in  the  hands  of  Baird  in  accordance  with  an  agret*- 
ment  with  Baird  to  induce  the  latter  to  go  on  his  bond.  His 
purpose  was  evidently  to  keep  out  of  jail,  and  we  are  at  a 
loss  to  see  how  such  a  purpose  is  in  itself  fraudulent.  It 
seems  to  us  that  his  Honor  was  inadvertent  to  the  difference 
in  the  requirements  for  a  warrant  of  attachment  and  that 
in  arrest  and  bail,  especially  as  he  finds  as  a  fact  in  this  case 
that  "there  are  four  indictments  now  pending  in  the  Superior 
Court  against  the  defendant  for  obtaining  money  and  prop- 
erty of  plaintiff  by  false  pretense."  This  finding  meets  none 
of  the  requirements  of  sec.  349,  sub-sec.  2,  Code.  That  sec- 
tion has  nothing  to  do  with  the  manner  in  which  the  property 
is  acquired,  but  assigned,  disposed  of,  or  secreted.  The  only 
property  or  money  that  he  appears  to  have  disposed  of  is  that 
which  he  put  up  in  lieu  of  bond,  and  that  which  he  put  up  to 
secure  a  bond  in  criminal  prosecutions  apparently  instigatcnl 
by  the  plaintiff.  As  we  see  no  legal  grounds  for  the  warrant 
of  attachment,  it  must  be  dismissed.  The  judgment  of  the 
Court  below  is  reversed. 
Reversed. 

Clark,  J.,  (concurring.)  This  action  was  brought  to  the 
term  of  Court.  The  Clerk  had  jurisdiction  to  issue  the  war- 
rant of  attachment,  the  ancillary  remedy  in  the  cause. 
Upon  answer  filed,  he  transferred  the  issue  thereby  raised 
on  August  29th  to  the  Court  at  term.  He  was,  therefore, 
functus  oificio,  and  acting  without  authority,  when,  in  Octo- 
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ber,  he  entertained  and  granted  a  motion  to  vacate  the  attach- 
ment, which  was  no  longer  before  him.  Forbes  v.  McOuire, 
116  N.  C,  449.  But  on  appeal  to  the  Judge  the  latter  had 
jurisdiction  (Acts  1887,  chap.  276 ;  Roseman  v.  Rosenum  [at 
this  term] — ),  and  the  action  of  the  Judge  was  erroneous, 
for  the  reasons  given  in  the  opinion  of  the  Court. 


BATTERY  PARK  BANK  v.  WESTERN  CAROLINA  BaNK. 

(December  22,  1900.) 

1.  Assignments   for  Benefit   of   Creditors — Validity — Cor- 

porations— The  Code,  sec.  685. 

A  deed  of  assignment  by  a  corporation  is  void  as  to  existing 
creditors,  if  such  creditors  begin  proceedings  to  enforce 
their  claims  within  sixty  days  after  the  registration  of 
said   assignment. 

2.  Receiver — Appointment — Circuit  Court — Jurisdiction — 

Corporations — Creditor's  Bill. 

A  circuit  Judge  has  no  power  to  appoint  a  receiver. 

3.  Receivers — Title — Appointment. 

The  title  of  a  receiver  relates  only  to  the  time  of  his  appoint- 
ment, and  valid  liens  existing  at  that  time  are  not  divested 
thereby. 

4.  Creditor's  Bill — Lien — Realty — Personalty — Debtor. 

The  bringing  of  a  creditor's  suit  creates  no  lien  on  the  realty,  or 
tangible   personal   property  of  the   debtor. 

5.  Receiver — Appeal. 

A  receiver  is  not  justified  in  appealing  from  a  judgment  in 
an  action  between  creditors,  as  to  the  distribution  of  a  fond. 


N.C.]  SEPTEMBER  TERM,  1900.  433 


Bank  v.  Bank. 


Civil  Action  by  the  Battery  Park  Bank  against  the  West- 
ern Carolina  Bank,  heard  by  Judge  0.  II.  Allen,  at  November 
Term,  1900,  of  Buncombe  Superior  Court.'  A  receiver  was 
appointed  for  the  defendant,  which  was  insolvent,  and  from  a 
judgment  as  to  distribution  of  funds,  receiver  George  H. 
Smathers,  and  the  creditors  other  than  those  in  wjiose  favor 
judgment  was  rendered,  appealed. 

George  A,  Shuford,  J.  C.  Martin,  and  Chas.  A,  Moore,  for 
petitioning  creditors. 

Merrimon  &  Mcrrimon,  for  the  receiver  and  creditors  other 
than  the  petitioning  creditors. 

Clark,  J.  On  October  11,  1897,  the  defendant  bank 
became  insolvent,  closed  its  doors,  and  executed  an  assign- 
ment for  the  benefit  of  all  its  creditors.  On  the  morning  of 
October  12tli,the  plaintiffs  sued  out  a  summons  in  a  creditors* 
bill  to  wind  up  its  afiFairs,  and  filed  an  affidavit  for  the  ap- 
pointment of  a  receiver.  On  said  October  12th  a  temporary 
receiver  was  appointed  by  Judge  Ewart,  of  the  Circuit  Court 
of  Buncombe,  etc.,  who  was  by  him  made  permanent  receiver 
on  the  next  day.  At  night  on  October  13th  the  same  person 
was  appointed  a  temporary  receiver  by  Judge  Norwood,  the 
Judge  of  the  Superior  Court,  holding  the  courts  of  that  dis- 
trict. On  October  12th  and  13th,  after  the  summons  in  this 
creditors'  bill  was  sued  out,  and  after  the  order  of  Judge 
Ewart  appointing  a  temporary  receiver,  each  of  the  petition- 
ing creditors  sued  the  defendant  bank  before  a  Justice  of  the 
Peace,  obtained  judgments  aggregating  $5,000,  and  had  tran- 
scripts docketed  in  the  Superior  Court  of  Buncombe  before 
any  action  was  taken  by  Judge  Norwood  upon  the  application 
for  appointment  of  a  receiver.  These  judgment  creditors,  at 
March  Term,  1898,  filed  petitions  in  this  cause,  claiming 
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liens  on  the  real  estate  of  defendant  bank  in  Buncombe 
County,  superior  to  the  rights  of  the  general  creditors.  They 
have  not  become  parties  to  this  action  otherwise  than  by 
filing  said  petition  asking  for  payment  in  full  of  their  judg- 
ments. 

The  deed  of  assignment  is  void  as  to  petitioners  by  virtue 
of  Code,  sec.  685 ;  Dulce  v.  Markham,  106  N.  C,  138 ;  Lang- 
ston  V.  Improvement  Co.,  120  N.  C,  133;  Wilson  Cotton 
Mills  V.  C,  C.  Randlem^n  Cotton  Mills,  115  N.  C,  485.  The 
appointment  of  receiver  by  Judge  Ewart  was  a  nullity. 
I  Rhyne  v.  Lipscomhe,  122  N.  C,  660.     The  title  of  the  re- 

ceiver appointed  by  Judge  Norwood  relates  only  to  the  time 
of  his  appointment  (Worth  v.  Bank,  122  N.  C,  397;  PeV 
letier  v.  Lumber  Co,,  123  N.  C,  596,  and  valid  liens  existing 
at  the  time  of  his  appointment  are  not  divested  thereby  (Wil- 
son Cotton  Mills  V.  C.  C.  Randleman  Cotton  Mills,  116  N.  C, 
648).  This  narrows  the  controversy  to  the  single  inquiry^ 
does  the  issuance  of  summons  in  a  proceeding  in  the  nature 
of  a  creditors'  bill,  and  filing  an  ajKdavit  for  a  receiver 
therein,  confer  any  lien  upon  the  property  of  the  defendant  \ 
The  law,  we  think,  is  correctly  stated  as  follows:  The  lien 
obtained  by  the  conmiencement  of  an  action  in  the  nature  of 
a  creditors*  bill  creates  a  lien  upon  the  choses  in  action  and 
equitable  assets  of  the  debtor,  but  not  upon  his  tangible  per- 
sonal property.  If  the  latter  is  levied  upon  by  execution  or 
attachment  prior  to  the  appointment  of  a  receiver,  at  which 
time  the  property  first  passes  in  custodia  legis,  it  passes  to 
the  receiver  subject  to  the  lien  of  the  levy.  Davenport  v, 
Kelly,  42  N.  Y.,  193 ;  knower  v.  Bank,  124  N.  T.,  552.  The 
docketing  of  the  petitioners'  judgments  conferred  the  same 
lien  upon  the  realty  as  a  levy  upon  the  personalty  would; 
hence  the  realty  of  defendant  passed  to  the  receiver  subject 
thereto.     There  are  authorities  cited  in  Smith,  Eq.  Rem. 
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Cred.,  sec.  222,  that  the  lien  by  virtue  of  the  eammenoement 
of  the  creditx>rs'  bill  does  not  extend  to  choses  in  action,  but 
only  to  equitable  assets.  Upon  the  reasoning,  we  are  inclined 
to  think  the  other  authorities  above  cited  are  correct,  and 
that  no  liens  are  acquired  as  against  a  receiver,  except  by 
levy  upon  personalty  and  upon  realty  (in  this  State),  by 
docketing  a  judgment.  But  that  question  (which  seems  to 
be  the  only  conflict  in  the  authorities)  whether  a  lien  is  ac- 
quired as  to  the  choses  in  action  from  the  commencement  of 
the  creditors'  bill  it  is  not  necessary  for  us  to  decide  in  this 
instance.  The  judgment  of  the  Court  below  directing  the 
payment  of  the  petitioners'  judgments  out  of  the  proceeds 
of  the  realty  as  preferred  liens  thereon  is  affinned.  But  we 
fail  to  see  why  the  receiver  appealed  from  the  judgment.  He 
is  in  no  wise  concerned,  nor  is  the  interest  of  the  defendant 
bank  affected,  as  the  indebtedness  is  admittedly  valid. 
The  method  of  application  of  this  fund  concerned  only  the 
plaintiffs,  and  an  appeal  should  have  been  taken  by  such 
of  them  as  are  dissatisfied ;  and  at  their  own  costs,  not  at  the 
cost  of  the  fund.  The  receiver  is  the  agent  of  the  Court. 
Its  judgment  is  full  protection  to  him,  and  it  is  a  rare  case 
that  he  can  be  justified  in  appealing,  and  certainly  he  is  not 
when,  as  in  this  instance,  the  question  is  merely  between  two 
sets  of  creditors  as  to  the  distribution  of  the  fund. 
No  error. 
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TREADAWAY  V.  PAYNE. 
(December  22,  1900.) 

1.  Will  ft —  Executor — Lcijaiee — Estoppel —  Deed, 

A  legatee  who  procures  the  probate  of  a  will  and  executes  the 
duties  of  executor  can  not  take  devised  property  under  a 
deed  executed  oy  the  testator  subsequent  to  making  the 
will. 

2.  Estoppel — Executor — Will. 

One  who  executes  the  duties  of  executor  under  a  will  is  estopped 
from  denying  his  qualification  as  such. 

Civil  Action  bv  Elizabeth  Trcadjiway,  Tempie  Lunsford, 
and  Levi  Lunsford  against  James  Payne  and  R.  E.  Payne, 
heard  by  Judge  A.  L,  Coble  and  a  jury,  at  Fall  Term,  1809, 
of  Madisox  Superior  Court.  From  judgment  for  defend- 
ants, the  plaintiffs  appealed. 

W.  W.  Zachary,  for  the  plaintiffs. 
J.  M,  Gudfjer,  for  the  defendants. 

Montgomery,  J.  This  action  seems  to  have  been  com- 
menced under  chap.  6  of  the  Acts  of  1893,  but  was  tried  as  an 
action  for  the  possession  of  the  land  mentioned  in  the  com- 
plaint. The  plaintiff  Tempie  Imnsford  claimed  the  land 
under  the  will  of  her  father,  Daniel  Payne,  which  was  pro- 
bated on  the  30th  day  of  September,  1889,  before  the  Clerk 
of  Madison  County;  the  testator  having  died  on  the  6th  of 
the  same  month  and  year.  The  defendants'  claim  to  the 
land  is  under  a  deed  executed  by  the  testator  a  few  months 
before  his  death,  and  registered  after  his  death.  The  plain- 
tiff, in  her  complaint,  alleged  that  the  deed  was  a  forgery 
on  the  part  of  the  grantees ;  but  the  jury  found  that  issue  in 
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favor  of  the  defendants,  under  proper  instructions  from  the 
Court.     The  main  contention  of  the  plaintiff  in  this  Court 
is  that  the  deed  is  of  no  force  and  effect  as  to  E.  F.  Payne, 
because  he  was  a  large  beneficiary,  devisee,  and  legatee  under 
the  will  of  the  testator,  and  himself  probated  the  will  and 
•cted  as  executor,  and  therefore  elected  to  take  under  the  will. 
On  the  trial,  E.  F.  Payne  admitted  that  he  brought  the 
witnesses  before  the  Clerk  and  had  the  will  probated,  Mr. 
Pritchard  being  employed  as  his  attorney,  and  that  he  took 
charge  of  the  estate  under  the  will ;  that  he  sold  the  personal 
property  at  public  sale  as  executor;  that,  as  executor,  he 
charged  in  his  account  for  the    expenses    of    25    trips  to 
Marshall  on  business  as  executor ;  that  he  took  a  note  from  a 
debtor  of  the  testator's  estate  to  himself  as  executor,  and  re- 
ceived payment  on  the  same  as  executor;  that  he  collect^ 
all  of  the  debts  due  to  the  estate  that  could  be  collected,  and 
paid  all  the  debts  of  the  estate ;  that  he  made  a  report  to  the 
Clerk  of  the  Superior  Court,  in  response  to  a  notice  to  make 
that  report  from  the  Clerk,  of  his  administration,  in  which 
he  set  out  the  property  of  the  estate,  the  receipts  and  disburse- 
ments, including  an  allowance  as  a  fee  to  his  attorney,  and 
the  charges  of  regular  commissions.     He  said,  however,  that 
he  did  not  remember  to  have  been  qualified  as  executor  of  the 
will,  nor  did  he  remember  whether  or  not  the  oath  required 
of  executors  had  been  administered  to  him  by  the  Clerk.   The 
Clerk  of  the  Court,upon  his  examination,  testified  that  he  had 
examined  the  records  in  which  the  appointments  of  executors 
were  kept,  and  that  he  found  no  record  in  any  book  of  E.  F. 
Payne  ever  having  qualified  as  the  executor  of  Daniel  Payne. 
His  Honor  instructed  the  jury,  in  substance,  that  before  they 
could  answer  the  second  issue,  "Did  E.  F.  Payne  qualify  as 
one  of  the  executors  of  Daniel  Payne,  deceased,  and  take 
charge  of  the  estate  of  the  said  Daniel  Payne  as  such  execu- 
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tor?"  they  must  be  satisfied  that  he  not  only  applied  for 
letters  testamentary  and  took  charge  of  the  estate  as  executor, 
but  that  he  took  the  oath  of  the  office  of  executor,  and  that 
letters  testamentary  were  issued  to  him  by  the  Clerk.  We 
think  there  was  error  in  that  instruction.  The  defendant, 
R.  F.  Payne,  as  we  have  seen,  had  the  will  probated,  executed 
the  duties  of  executor,  made  an  inventory  of  the  estate  and  an 
account  of  receipts  and  disbursements,  and  charged  his 
regular  expenses  and  commissions  in  his  account  aig 
executor;  and  he  can  not  be  allowed  to  deny  his  qualifica- 
tion as  executor.  His  Honor  should  have  instructed  the  jury 
that,  if  they  believed  the  evidence,  they  should  answer  the 
second  issue,  "Yes."  Upon  such  finding  of  that  issue,  the 
plaintiff  would  have  been  entitled  to  a  judgment  for  one-half 
of  the  land  in  dispute — the  share  claimed  by  R.  F.  Payne. 
His  course  was  an  election  to  take  under  the  will.  Allen  ». 
Allefi,  121  K  C,  328. 
]ffew  trial. 
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GATES   V.   MUNDAY. 
(December  22,  1900.) 

1 .  Homestead — A  llotment — Irregularity — Judgment, 

Where  a  homesteader  acquiesces  in  allotment  of  homestead  for 
many  years,  a  grantee  of  homesteader  will  not  be  per- 
mitted to  defeat  Judgment  creditors  by  proof  of  purchase 
in  good  faith  for  a  full  price. 

2.  Homestead — Allotment  — Exceptions  — Appraisers  — The 

Code,  Sec.  519. 

That  appraisers  laying  <ofE  a  homestead  were  sworn  by  a 
deputy  sheriff,  is,  at  most,  an  irregularity,  and  can  not  be 
taken  advantage  of  in  a  collateral  proceeding  if  exceptions 
were  not  taken  in  apl  time. 

S.   hJridence — Homestead — Advice  of  Counsel. 

In  a  contest  between  Judgment  creditors  and  purchasers  of 
land  subject  to  the  Judgment,  the  wrong  advice  of  counsel 
given  to  the  latter  is  inadmissible. 

Civil  Action  by  Oates,  White  &  Co.,  Stoneberger  &  Kich- 
ards,  James  Carey  &  Co.,  Eddleman  &  Brown,  and  Samuel 
Beveiis  &  Co.,  against  J.  W.  Keener  (Administrator  of  W.  A, 
McCoy),  A.  P.  Munday  and  wife  Ada,  and  J.  A.  Munday 
and  wife  Belle,  heard  by  Judge  0.  H.  Allen,  at  Fall  Term, 
1900,  of  Macon  Superior  Court.  A  jury  trial  was  waived 
and  it  was  agreed  that  the  Court  might  find  the  facts  and 
answer  the  issues.  From  a  judgment  for  plaintiffs,  defend- 
ants appealed. 

Jones  &  Johnston,  W.  E,  Moore,  and  Shepherd  &  Shep- 
herd, for  plaintiffs. 

Kope  Elia-s,  and  Ferguson  &  Son,  for  defendants. 
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FuRCHES,  J.  This  is  an  action  by  judgment  creditors  to 
enforce  judgment  liens.  In  1879  plaintiffs  recovered  seve- 
ral judgments  against  W.  A.  McCoy  before  Justices  of  the 
Peace,  which  were  duly  docketed  in  the  Clerk's  oflSce  of  Ma- 
con Coimty.  Before  the  taking  and  docketing  of  plaintiffs' 
judgments,  Clark  and  other  creditors  of  said  McCoy  had 
taken  judgments  against  him,  which  were  docketed  prior  to 
plaintiffs'  judgments.  Clark  and  said  other  judgment  credit- 
ors of  McCoy  had  caused  executions  to  issue  upon  their  judg- 
ments, which  were  placed  in  the  hands  of  the  sheriff  of  Macon 
County  for  collection.  The  sheriff,  imder  said  execution,  by 
his  deputy  (one  Jacobs),  caused  the  homestead  of  said  Mc- 
Coy to  be  laid  off  and  allotted.  The  homestead,  as  laid  off 
and  set  apart  to  said  McCoy,  was  a  house  and  lot  in  the  town 
of  Franklin,  upon  which  lot  said  McCoy  resided.  A  report 
was  made  by  the  appraisers,  giving  metes  and  bounds,  which 
they  returned  to  Court,  and  the  same  was  properly  docketed 
and  recorded.  .  It  appears  in  all  things  to  be  regular  and  in 
compliance  with  the  statute,  except  it  states  that  the  apprais- 
ers were  sworn  by  said  Jacobs,  the  deputy  sheriff.  Under 
these  executions  issued  upon  the  judgments  of  Clark  and 
others,  the  sheriff  sold  the  excess  of  McCoy's  property  after 
laying  off  his  homestead  as  stated,  and  applied  the  proceeds 
to  their  judgments,  but  they  were  not  suflScient  to  satr 
isfy  them,  and  on  May  22,  1883,  they  were  compro- 
mised by  the  defendant  W.  A.  McCoy  and  his  wife  giving 
their  notes  for  the  balance  of  said  judgments,  secured  by  a 
deed  of  trust  made  to  one  Crawford  on  the  property  allotted 
to  the  defendant  McCoy  as  a  homestead,  and  on  other  prop- 
erty, in  which  the  wife  of  McCoy  joined.  And  the  judg^ 
ments  of  Clark  and  others,  upon  whose  judgments  the  home- 
stead had  been  laid  off,  were  receipted  in  full  upon  the  docket. 
But  these  compromise  notes  secured  in  the  trust  were  not 
paid,  and  the  trustee,  Crawford,  sold  the  land  conveyed  in  the^ 
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trust ;  and  Mary  A.  McCoy,  wife  of  W.  A.  McCoy,  became 
the  purchaser  at  the  trust  sale,  and  a  deed  was  made  convey- 
ing the  property  to  her,  including  the  lot  that  had  been  allolr 
ted  to  her  husband  as  a  homestead.  Some  time  after,  the 
wife,  Mary  A.  McCoy,  purchased  the  land  at  the  trustee's 
sale  (the  exact  date  seems  not  to  be  stated),  and  probably 
after  the  death  of  the  husband,  she  sold  to  A.  P.  Munday,  as 
the  record  stated  that  A.  P.  Munday  bought  the  lot  assigned 
as  a  homestead  in  good  faith  and  for  a  full  price,  paying 
$2,500  for  it ;  that  he  kept  it  a  short  time,  and  sold  it  to  J.  A. 
Munday  on  the  18th  of  May,  1803,  for  $2,060.  The  defend* 
ants  therefore  allege  that  the  defendant  J.  A.  Munday  is 
now  the  rightful  owner  of  said  lot;  that  Mary  A.  McCoy 
acquired  title  from  Crawford  (the  trustee),  A.  P.  Munday 
from  Mrs.  McCoy,  and  J.  A.  Munday  from  A.  P.  Munday. 
They  allege  that  the  homestead  of  W.  A.  McCoy  was  never 
legally  laid  off  and  assigned  to  him,  for  the  reason  that 
Jacobs,  the  deputy  sheriff,  superintended  laying  it  off,  and 
that  the  return  of  the  appraisers  shows  that  he  swore  the 
appraisers,  and  for  this  reason  the  allotment  is  void,  and  does 
not  suspend  the  running  of  the  statute  of  limitations,  which 
is  pleaded,  and  that  plaintiffs'  right  of  action  is  therefore 
barred.  The  defendants  alleged  and  offered  to  prove  that 
George  A.  Jones,  an  attorney  living  at  Franklin,  was  con- 
sulted by  defendants  before  they  bought  of  Mrs.  McCoy,  and 
he  gave  it  as  his  opinion  that  Mrs.  McCoy's  title  was  good, 
saying  that  he  had  bought  a  part  of  the  homestead  property 
from  her.  But  upon  objection  this  evidence,  they  say,  was 
erroneously  excluded.  The  plaintiffs,  in  reply  to  defend- 
ants' objection,  as  to  Jacobs,  the  officer  who  had  the  home- 
stead laid  off  and  swore  the  appraisers,  were  allowed  to  offer 
in  evidence  a  copy  of  an  oath  that  Jacobs  had  taken  as  deputy 
sheriff,  and  which  had  been  acknowledged  and  registered. 
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The  oath,  in  form,  is  very  full  and  complete  as  to  the  dis- 
charge of  his  duties  as  an  officer,  and  to  obey  the  Constitution 
and  laws  of  the  United  States  and  the  Constitution  and  laws 
of  North  Carolina.  There  were  some  other  exceptions  taken, 
but  these  are  all  that  seem  to  affect  the  merits  of  the  case,  and 
all  that  are  necessary  for  us  to  consider. 

The  fact  that  defendants  bought  for  a  full  price,  in  good 
faith,  and  without  notice,  can  not  benefit  them,  if  the  plain- 
tiffs' liens  still  continue.  This  doctrine  of  full  price  and 
without  notice  only  applies  to  equities,  and  not  to  legal  title, 
or  liens,  created  by  law,  as  docketed  judgments.  But,  if 
that  doctrine  applied,  the  defendants  had  legal  notice — the 
docketed  judgments  and  the  record  of  the  allotment  of  the 
homestead.  The  evidence  as  to  what  Jones  said  about  the 
title  was  irrelevant  and  incompetent.  It  was  not  offered 
with  the  view  of  showing  fraud,  and,  if  it  was  a  mistake  as 
to  the  title  of  Mrs.  McCoy  being  good,  he  does  not  stand  alone 
in  not  knowing  the  law. 

The  question,  then,  comes  down  to  the  homestead.  If  the 
homestead  allotted  to  W.  A.  McCoy  was  void,  the  judgments 
were  barred  by  the  statute  of  limitations,  the  judgment  liens 
discharged,  and  the  plaintiffs  have  no  right  of  action,  and 
the  defendants'  title  is  good.  But  there  is  quite  a  difference 
in  its  being  void  and  in  its  being  irregular.  If  the  sheriff 
had  acted  in  person  in  laying  off  this  homestead  he  could 
have  sworn  the  appraisers.  And  the  only  irregularity 
alleged  is  that  the  appraisers  were  sworn  by  the  deputy 
sheriff.  In  every  other  respect  it  seems  to  have  been  r^ular 
and  complete.  Section  3316  of  The  Code  provides  that, 
when  a  public  officer  is  authorized  to  administer  an  oath,  his 
deputy  may  do  so,  if  he  is  sworn.  As  the  sheriff  could  have 
sworn  these  appraisers,  and  as  it  was  sho\vn  that  Jacobs  was 
his  sworn  deputy,  the  plaintiffs  contend  that  he  was  author- 
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ized  to  swear  the  appraisers.  This  would  seem  to  be  so,  but 
we  find  no  statute  authorizing  deputy  sheriffs  to  be  sworn,  as 
we  do  as  to  deputy  clerks,  unless  this  section  of  The  Code  au- 
thorizes it.  But  whether  it  doe^  or  does  not,  and  whether 
it  might  not  have  been  taken  advantage  of  by  exceptions  filed 
in  apt  time,  as  provided  by  statute,  we  do  not  think  it  neces- 
sary to  decide.  It  was,  at  most,  but  an  irregularity.  Brick- 
house  V.  Sutton,  99  N.  C.  The  homestead  was,  in  fact,  laid 
off  and  the  return  filed  with  the  judgment  roll,  noted  on  the 
docket,  and  registered  as  the  statute  directs.  The  time  al- 
lowed by  law  for  filing  exceptions  was  intended  to  give  time 
to  parties  interested  to  make  their  objections.  And  when 
they  do  this  they  have  a  standing  in  court,  and  will  be  heard. 
If  the  fact  that  this  homestead  was  laid  off  by  Jacobs,  a 
deputy,  and  that  he  swore  the  appraisers,  was  a  ground  for 
exception,  the  exception  should  have  been  made  within  the 
time  allowed  by  law.  The  Constitution  gives  to  every  insol- 
vent debtor  a  homestead.  It  is  not  the  appraisers  that  give  it 
to  him.  The  appraisers  only  locate  the  homestead  so  as  to 
determine  whether  there  is  an  excess  or  not,  so  that  the  excess 
may  be  sold.  That  was  done  in  this  case,  and  the  excess 
sold ;  and  that  part  of  McCoy's  real  estate  that  was  allotted 
to  him  was  not  sold,  but  he  lived  on  it  under  the  protection 
of  this  allotment  until  his  death.  Both  he  and  Mrs.  McCoy 
knerw  of  this  allotment  of  homestead.  It  was  recognized  by 
thom  in  the  compromise  of  the  claims  of  Clark  and  others. 
It  was  recognized  by  Mrs.  McCoy  in  her  deeds  from  the 
sheriff  for  the  excess  which  she  bought — the  deed  stating  that 
it  was  for  the  excess  of  the  homestead.  It  was  recognized 
and  called  the  homestead  in  the  deed  of  trust  to  Crawford, 
which  was  one  of  the  links  in  defendants'  chain  of  title,  and 
therefore,  in  law,  was  known  to  him.  It  would  be  singular 
if  the  McCoys  should  have  the  benefit  of  this  allotment  aa 
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being  a  homestead  for  so  many  years,  if  they  should  now 
have  the  benefit  of  its  not  being  a  homestead.  It  may  be^ 
and  probably  is,  a  hardship  on  the  defendants,  who  have  pur- 
chased the  property,  and  it  seems  paid  a  full  and  fair  price 
for  it.  But  it  is  no  more  than  hundreds  of  other  persons 
have  done — bought  property  when  the  title  tiumed  out.  to  be 
defective.  The  trouble  may  be  that  they  were  badly  ad- 
vised, but  that  neither  changes  the  facts  nor  the  law.  ^  It  is  a 
matter  of  great  public  interest  that  homesteads,  once  allotted^ 
and  allowed  to  stand  for  years  without  objection  or  exception,, 
should  be  considered  settled.  Suppose  McCoy  had  been  com- 
paratively a  young  man,  with  a  big  family  of  young  children, 
when  this  homieatead  was  allotted  to  him,  and  no  exceptioni^ 
had  been  filed  thereto,  and  defendants  should  have  bought  his 
homestead  for  a  full  price,  and  plaintiffs  had,  after  awhile^ 
said  that  the  homestead  was  void ;  that  Jacobs,  a  deputy,  laid 
it  off,  and  swore  the  appraisers ;  that  it  is  twice  as  large  as  it 
should  be,  would  he  think  it  fair  to  set  it  aside  and  re-allot  the 
homestead,  and  take  half  the  land  he  purchased  ?  We  only 
mention  this  to  show  that  it  is  like  the  most  of  questions — it 
has  two  sides  to  it  But  hardships  are  said  to  be  "the  quick- 
sands of  the  law,"  and  we  are  not  allowed  to  let  them  influ- 
ence us  in  deciding  what  is  the  law. 

We  are  of  the  opinion  that  this  allotment  was  not  void; 
that,  at  most,  it  was  only  irregularly  laid  off;  that,  if  the 
matter  alleged  was  such  an  irregularity  as  would  have  enti- 
tled a  party  excepting  within  the  time  and  manner  prescribed 
by  the  statute  to  have  had  it  set  aside  (and  we  do  not  say 
that  he  would  not  have  been  so  entitled),  it  has  remained 
and  been  acquiesced  in  for  too  long  a  time  for  us  to  do  so  now, 
especially  in  this  collateral  proceeding.  Therefore^  under 
the  authority  of  Bevan  v.  Ellis,  121  N.  C,  230,  we  are 
obliged  to  hold  that  plaintiffs  still  have  their  statutory  judg- 
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ment  liens  on  the  property  allotted  to  W.  A.  McCoy  as  his 
homestead. 
Affirmed. 

Faircloth,  C  J.,  (concurring  in  the  result).  The  plain- 
tiffs obtained  and  docketed  judgments  in  1879  and  1880 
against  W.  A.  McCoy,  and  this  action  is  to  have  a  commis- 
sioner appointed  to  sell  the  homestead  land  of  said  McCoy  to 
satisfy  said  judgments.  It  is  admitted  that  McCoy  died 
insolvent  in  1892,  and  that  his  youngest  child  was  over  twen- 
ty-one years  of  age  when  this  action  commenced.  Several 
issues  were  submitted  without  objection,  and  the  case  on  ap- 
peal states  that  a  jury  trial  was  waived;  the  plaintiffs  and 
defendants  agreeing  that  the  Court  might  find  the  facts  and 
answer  the  issues.  Several  years  before  his  death  said  Mc- 
Coy and  wife  sold  his  homestead  to  another,  under  whom  the 
defendant  Munday^  claims  title.  Each  party  introduced  evi- 
dence, and  his  Honor  answered  the  issues  and  rendered  judg- 
ment in  favor  of  the  plaintiffs ;  i.  e.,  that  said  land  be  sold  to 
pay  plaintiffs'  judgments.  Under  a  judgment  against  said 
McCoy,  prior  in  date  to  plaintiff's,  an  execution  thereon 
came  to  the  hands  of  an  acting  deputy  sheriff  of  Macon 
County,  who  summoned  and  sworo  a  board  of  appraisers  of 
the  homestead  and  exemption  of  said  McCoy,  whose  report 
was  made  and  filed  December  10,  1878,  with  the  judgment 
and  levy  made  on  the  excess,  signed,  "B.  P.  Jacobs,  Deputy 
Sheriff."  The  oath  of  office  of  said  deputy  was  introduced 
by  plaintiffs.  Said  homestead  was  described  by  distinct 
boundaries,  and  the  homesteader  and  the  defendants  have 
%fver  since  been  in  possession  of  said  homestead  premises. 
The  defendants  objected  to  the  introduction  in  evidence  of 
the  foregoing  homestead  return,  because :  "(1 )  The  law  does 
not  recognize  such  an  officer  as  deputy  sheriff.     (2)  That  a 
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deputy  sheriff  has  no  authority  to  administer  an  oath.     (Ob- 
jections    overruled.     Exception.)''     This  exception  is  the 
main  contention  in  the  case,  to  which  the  argument  was 
chiefly  directed,  as  well  as  the  duties  and  liabilities  of  a 
sheriff,  and  his  deputy  inter  se  and  to  third  parties.     We  are 
relieved  from  considering  these  two  exceptions,  on  reason  and 
authority.     The  homestead,  as  a  matter  of  fact,  was  laid  off 
by  well-defined  lines,  whether  regularly  or  irregularly,  and 
no  objection  was  made  to  it  by  exception,  or  appeal.     The 
debtor  accepted  the  assignment  and  has  enjoyed  the  benefit 
thereof  for  more  than  twenty  years,  and  the  creditors  have 
submitted  to  it  for  the  same  time.     Both  parties  are  thereby 
estopped  from  denying  an  accomplished  fact,  so  long  recog^ 
nized  by  them.     Spoon  v.  Reid,  78  N.  C,  244 ;  Whitehead  v. 
Spivey,  103  Jf.  C,  66,  Herm.  Estop.,  949,  952.     If  either 
party  is  dissatisfied  with  the  allotment.  Code,  sec.  519,  et  seq., 
affords  ample  remedy.     If  these  remedies  are  not  availed  of, 
the  allotment  can  not  be  attacked  collaterally  by  the  debtor, 
or  anyone  claiming  under  him.     His  remedy  is  Code,  sec 
519.     Welch  V.  Welch,  101  N.  C,  565 ;  Burton  v.  Spiers,  87 
N.  C,  87.     When  the  creditor  and  debtor  have  for  a  long 
time  acquiesced  in  the  allotment  as  it  was  made,  and  availed 
themselves  of  their  rights  and  benefits  thereunder,  they  are 
precluded  from  denying  the  validity  of  the  allotment.     Cobh 
V.  Halyburton,  92  N..C.,  652 ;  Ladd  v.  Byrd,  113  K  C,  467. 
Another  exception  made  in  the  argument  is  that  the  Judge 
erred  in  not  finding  the  facts.     When  facts  are  found  at  the 
trial,  they  are  conclusive,  and  can  not  be  reviewed  by  this 
Court,  with  few  exceptions.     If  the  answers  to  the  issuea 
failed  to  present  all  material  facts,  it  was  incumbent  on  the 
defendant  to  show  by  his  exception  what  error  was  commit- 
ted.    This  can  only  be  done  by  averring  that  there  was  no 
evidence  to  support  the  finding,  that  competent,  or  incompe- 
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tent,  evidence  was  rejected,  or  admitted,  and  that  the  Court 
refused,  or  failed,  after  request  made  in  apt  time,  to  pass 
upon  a  material  issue,  or  question  of  fact,  when  there  was 
evidence  tending  to  support  the  same.  Fertilizer  Co,  v. 
Reams,  105  N.  C,  283. 

The  defendants  also  relied  on  seven  years'  adverse  posses- 
sion under  color  of  title.  That  can  not  help  the  defendants, 
as  statutes  of  limitation  are  suspended  and  will  not  run 
against  any  judgment  due  by  the  owner  of  a  homestead,  or 
homestead  interest  during  the  existence  of  such  homestead. 
Acts  1885,  chap.  359 ;  Formeyduval  v.  Rockwell,  117  K.  C, 
320.  In  this  case  the  homesteader  died  in  1892,  and  his 
youngest  child  is  of  full  age  and  still  living.  Four  years 
after  plaintiffs'  judgments  were  docketed,  said  McCoy  and 
wife,  Mary  A.  McCoy,  conveyed  their  interest  in  said  home- 
stead lot  to  a  trustee  to  secure  creditors,  and  at  said  trustee's 
sale  said  Mary  A.  McCoy  was  the  purchaser,  and  under  her 
the  defendants  claim  title.  This  conveyance  to  the  trustee 
and  his  sale  to  Mrs.  McCoy  were  subject  to  the  lien  of  plain- 
tiffs, acquired  by  their  docketed  judgments.     No  error. 

Affirmed. 
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DARLINGTON   v.    WESTERN    UNION    TELEGRAPH    COMPANY. 

(December  22,  1900.) 

1 .  Negligence — Damages — Actual — Telegraphs. 

Where  there  is  negligence  by  a  telegraph  company  in  sending  a 
message,  it  is  liable  for  actual  damages  to  the  sender. 

2.  Telegraphs — Damages — Notice — Mental  Anguish. 

A  telegraph  company  is  liable  for  damages  for  mental  anguish, 
caused  by  failure  to  promptly  deliver  a  message,  only  when 
it  has  notice  of  its  importance. 

8.  Telegraphs — Evidence — Competency — Hearsay  Notice. 

Conversations  with  an  agent  of  a  telegraph  company  before,  and 
declarations  by  him  after  sending  a  message,  are  incom- 
petent to  fix  the  company  with  notice  of  its  importance. 

MoxTQOMEBY,  Clabk,  and  Douglas,  J  J.,  concur  in  the  result  only. 

Civil  Action  by  W.  M.  Darlington  against  the  Western 
Union  Telegraph  Company,  heard  by  Judge  W.  8.  O'B, 
Robinson  and  a  jury,  at  May  Term,  1900,  of  Wilkes  Su- 
perior Court.  From  judgment  for  less  than  the  relief  de- 
manded, the  plaintiff  appealed. 

Finley  &  Green,  for  the  plaintiff. 

Glenn  &  Manly,  and  F.  II.  Bushee,  for  the  defendant. 

Faircloth,  C.  J.  Action  for  dami^es.  The  plaintiff 
delivered  to  defendant's  agent  for  transmission  the  follow- 
ins::  "North  Wilkcsboro,  jST.  C,  September  6,  1899.  Mrs. 
S.  J.  Franklin,  Ridgeway,  Henry  Co.,  Va. :  Leave  on  this 
evening's  train.  Be  here  to-morrow.  W.  M.  Darlington." 
Mrs.  Franklin  was  examined  as  a  witness,  and  testified  that 
on  September  Cth  she  received  this  message:  "Leave  on 
evening  train.     Be  there  to-morrow."     Mrs.  Franklin,  being 
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misled  by  the  language  of  the  telegram,  did  not  arrive  at 
Wilkesboro  until  September  10  at  1.10  p.  m.,  and  her  daugh- 
ter, wife  of  the  plaintiff,  died  that  night  at  12  o'clock,  and 
knew  her  mother,  and  conversed  with  her.  The  plaintiff  sues 
for  actual  damage  and  damages  for  mental  suffering.  He  did 
not  show  that  defendant's  agent  was  in  any  way  informed 
of  the  important  nature  of  the  message,  or  of  any  special  cir- 
cumstances connected  with  it.  His  Honor  allowed  plaintiff 
to  take  judgment  for  the  cost  of  sending  his  message,  but  re- 
fused to  allow  damages  for  mental  anguish.  The  plaintiff 
excepted  and  appealed. 

All  the  authorities  hold  that,  when  there  is  negligence  in 
sending  the  message  the  company  is  liable  for  actual  damages 
to  the  sender.  In  Hadley  v,  Baxendcde,  9  Exch.,  363,  it  was 
held  that  damages  are  to  be  allowed  only  when  the  defendant 
has  notioe  of  the  special  circumstances  and  importance  of 
prompt  action.  When  such  notice  is  given,  failure  to  act 
promptly  and  correctly  is  negligence,  and  subjects  the  defend- 
ant to  damages  for  negligence.  This  doctrine  is  laid  down 
in  Crosw.  Electricity,  sec.  649,  and  Thomp.  Electricity,  sees. 
386,  387-  In  several  decisions  of  this  Court,  from  Sherrill 
V,  Telegraph  Co.,  116  X.  C,  656,  to  the  present,  the  same 
principle  is  recognize<l,  although  the  precise  question  was 
not  presented.  In  Kennon  v.  Telegraph  Co,,  126  X.  C, 
232,  this  Court  decided  that  no  damage  for  mental  suffering 
could  be  recovered,  unless  notice  of  the  urgency  or  importance 
of  the  dispatch  was  brought  to  the  attention  of  the  company 
in  some  way,  and  this  is  the  rule  in  this  Court.  Ten,  or  a 
dozen,  of  our  decisions  on  this  subject  are  collected  and  cited 
in  Kennon  v.  Telegraph  Co,,  supra,  with  ear-marks  indicating 
the  evidence  of  the  notice  of  the  urgency  and  importance  of 
the   message.     See,    also,    Telegraph    Co,  v.  Bryant    (Ind. 

App.),  46  N.  E.,   358.     These  authorities  are  conclusive 
•     127 29 
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against  the  contention  of  the  plaintiff,  and  we  think  the  rule 
is  reasonable  and  just  to  each  party. 

His  Honor  directed  the  jury  to  answer  the  fira*  issue 
**Yes,"  and  to  assess  the  plaintiff's  damages  at  25  cents,  the 
i'Cf^t  of  sending  the  message,  and  held  that  he  was  entitled  to 
no  other  damage.  The  plaintiff  offered  to  prove  by  himself  a 
social  conversation  with  the  defendant's  ageijt  on  the  street 
several  days  before  the  message  was  sent,  and  the  declarations 
of  the  same  agent  after  the  sending  of  the  message,  for  the 
piii'pose  of  fixing  the  defendant  with  notice  of  the  importance 
of  the  dispatch.  This  evidence  was  incompetent,  and  was 
properly  excluded.  The  rule  in  that  respect  is  that  what  an 
agent  says,  or  does,  within  the  scope  of  his  agency,  and  while 
engaged  in  the  very  businet?s,  is  evidence  for,  or  against,  his 
principal,  because  it  is  a  part  of  the  res  gestae.  His  declara- 
tions, made  subsequently,  as  to  what  he  had  done,  or  said,  are 
hearsay,  and  are  not  evidence,  although  he  may  be  still  act- 
ing as  agent  for  the  same  principal  generally,  or  in  any  other 
mnlters.  Sniifk  v.  llailvoad  Co.,  fJS  X.  G.,  107;  McComb  v. 
Ihiilroad  Co.,  70  X.  C.,  178;  Stenhoiise  v.  Railroad  Co.,  Id., 
54l\     Xo  error. 

Affirmed. 

A[()NTGO]MEKY,   Clakk,   and  Douglas^  concur   in   result 

uiilv. 
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ANGEL  V.  ANGEL. 
(December  22,  1900.) 

1.  Witness — Competency — 27i(3  Code,  Sec,  590 — Evidence, 

Where  defendant  in  an  action  on  a  note  by  an  administrator, 
claimed  a  set-off  for  goods  furnished  decedent,  eviuence  that 
"no  one  had  paid  him  for  these  articles"  was  incompetent. 

2.  Accounts — Compromise  and  Settlement — Presumption, 

A  settlement  of  mutual  running  accounts  by  payment,  or  giving 
note  for  balance,  is  presumed  to  include  all  pre-existing  de- 
•  mands  of  either  party  to  the  settlement,  which  appropriately 

belong  to  such  an .  adjustment. 

CiviT.  Action  by  JJ.  il.  Angol,  administrator  of  Thomas 
^I.  Angel,  deceased,  against  J.  P.  Angel,  heard  by  Judge 
T.  A,  McNeill,  at  Spring  Term,  1900,  of  Macox  Superior 
(.'niirt.  From  judgment  allowing  a  set-off,  the  plaintiff  ap- 
pealed. 

Jones  cG  Johnston,  for  the  plaintiff. 
Jkay  cQ  Kelly,  for  the  defendant. 

DouGT.AS,  J.  This  is  an  action  brought  upon  a  note  under 
seal  for  $130  and  interest,  executed  by  the  defendant  on 
ISToveml^er  27,  1809,  to  Thomas  M.  Angel,  now  deceased. 
Tlio  defendant  admitted  the  execution  of  the  note,  but 
claimed  that  the  same  had  been  paid,  and  set  up  a  counter- 
claim. Tn  his  reply,  the  plaintiff  denied  the  defendant's 
set-off  and  counter-claim,  and  also  pleaded  the  statute  of  limi- 
tations in  bar  thereof.  By  leave  of  the  Court,  the  defendant 
amended  his  answer  and  abandoned  his  counter-claim,  but 
pleaded  set-off  and  payment.  It  is  admitted  that  the  said 
Thomas  M.   Angel,  payee  in  said  note,  died  intestate  in 
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Macon  County,  in  December,  1897,  and  that  the  plaintiff 
duly  qualified  as  his  administrator  in  January,  1898.  Three 
witnesses,  named  Stonecipher,  Calloway,  and  Tom  Angel, 
testified  that  at  different  times  before  the  execution  of  said 
note,  the  defendant  had  furnished  certain  merchandise  and 
done  certain  work  for  the  intestate,  and  the  defendant  testi- 
fied that  the  merchandise  and  work  were  worth  in  the  aggre- 
gate the  sum  of  $60.  The  plaintiff  admitted  that  $12  had 
been  paid  on  the  note.  The  transcript  states  that  there  was 
evidence  tending  to  show  that  there  had  been  for  many  years 
a  mutual  account  and  dealings  between  plaintiff's  intestate 
and  defendant,  and  the  defendant  offered  in  evidence  his 
books,  and  swore  they  were  correct.  The  account  aggregated 
$116.17,  which,  we  suppose,  was  intended  to  mean  the 
amount  claimed  to  be  due  by  the  intestate.  The  defendant, 
as  a  witness  in  his  own  behalf,  was  asked,  over  the  objection 
of  the  plaintiff,  if  anything  had  been  paid  to  him  by  anybody 
for  the  articles  mentioned  in  the  testimony  of  Stonecipher, 
Calloway,  and  Tom  Angel.  Thereupon  the  defendant  testi- 
fied that  no  one  had  paid  him  for  these  articles.  We  think 
that  this  evidence  was  clearly  incompetent,  under  section  590 
of  The  Code.  It  needs  no  citation  of  authority  to  show  that 
the  defendant  could  not  have  testified  that  the  intestate  had 
never  paid  for  the  goods,  and  yet  that  was  exactly  the  effect 
of  his  testimony  when  he  said  that  nobody  had  paid  him. 
Such  a  palpable  evasion  of  the  statute,  which  would  be  con- 
trary to  its  essential  meaning  and  would  destroy  its  beneficial 
purpose,  can  not  be  permitted.  This,  of  itself,  would  entitle 
the  plaintiff  to  a  new  trial,  but,  as  an  important  question 
has  been  raised  as  to  the  presumption  arising  from  the  giv- 
ing of  a  note,  we  deem  it  best  to  consider  it.  It  has  been 
held  by  this  Court,  in  Smathers  v.  Shook,  90  N.  C,  484,  that 
•'every  settlement  of  mutual  running  accounts  by  payment,  or 
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giving  a  note  for  the  balance,  is  presumed  to  include  all  pre- 
existing demands  of  either  which  appropriately  belong  to 
such  an  adjustment ;  still  the  presimaption  may  be  overcome 
by  proof  of  the  omission  of  any  claim."  In  the  case  at  bar 
all  mutual  running  accounts  are  presumed  to  have  been  in- 
cluded in  the  settlement  represented  by  the  note,  and  this  is 
especially  so  where  the  items  set  up  as  payments  upon  the 
note  existed  from  three  to  five  years  before  the  execution  of 
tJie  note.  This  presumption  may  be  rebutted  by  the  defend- 
ant, but  only  by  competent  evidence,  and  where  there  is  no 
such  evidence  a  charge  that  the  jury  might  infer  the  fact  of 
payment  would  be  erroneous.  In  the  case  as  now  before  us, 
we  see  no  legal  evidence  tending  to  rebut  the  presumption,  or 
to  show  the  fact  that  the  intestate  agreed  to  consider  such 
items  as  payments  upon  the  note.  What  evidence  may  be 
produced  upon  a  new  trial,  we  can  not  anticipate,  and  a 
charge  that  would  be  proper  upon  one  state  of  facts  might  be 
erroneous  where  the  facts  are  different. 
New  trial. 
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AUSTIN  V.  MURDOCK. 
(December  22,  1900.) 

1 .  Parties — Corpo  ration — Sxibscriptions — Fraud — Dece  it . 

Where  persons  are  sued  for  fraud  and  deceit  In  procuring  sub- 
scriptions to  a  future  corporation,  the  corporation  is  not  a 
necessary  party  defendant 

2.  Corporations — Election  of    Remedies — Stock — Subscrip- 

tions— Fraud — Deceit, 

Where  persons  seek  to  recover  for  fraud  in  inducing  them  to 
subscribe  for  stock  in  a  future  corporation,  they  are  not 
bound  to  seek  redress  from  the  corporation  before  suing 
those  who  had  practised  the  fraud. 

3.  Evidence — Suijiciency — Corporations — Fraud — Deceit, 

Evidence  in  this  case  held  sufficient  to  be  submitted  to  the 
jury  on  the  question  whether  certain  parties  were  induced 
by  fraud  and  deceit  to  subscribe  for. stock  in  a  future  cor- 
poration. 

Civil  Action  by  J.  D.  Austin,  H.  T.  Sawyer,  R.  W.  Ivey, 
G.  C.  Ilcglar,  W.  ]\r.  Tvey,  11.  S.  Trott,-J.  L.  Palmer,  Rich- 
ard Carmen,  J.  L.  Ciilp,  Cline  Austin,  R.  J.  Ross,  J.  L. 
Palmer,  and  B.  F.  Ivey,  executors  of  J.  R.  Ivey,  deceased, 
against  F.  J.  !Murdock,  X.  B.  McCanless,  and  The  Silver 
Springs  Cordage  Company,  a  corporation,  heard  by  Judge 
T,  A,  McNeill  and  a  jury,  at  December  Term,  1899,  of 
Stanly  Superior  Court.  From  an  order  dismissing  the 
complaint  and  directing  a  nonsuit,  the  plaintiffs  appealed. 

MoiHgomery  &  Crowell,  for  the  plaintiff. 
Lee  S.  Overman,  for  the  defendants. 

Montgomery,  J.  This  action  was  brought  by  the  plain- 
tiffs against  the  defendant  for  an  alleged  fraud  and  deceit 
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practiced  on  the  plaintiffs  by  the  defendant  in  the  procure- 
ment of  certain  subscriptions,  in  money  and  notes,  for  the 
purpose  of  buying  machinery  to  be  us«d  by  a  corporation 
thereafter  to  be  formed,  and  to  consist  of  the  subscribers,  the 
defendant,  and  others.  The  corporation.  The  Silver 
Springs  Cordage  Company,  and  one  MeCanless,  were  also 
made  defendants,  but  nonsuits  have  been  taken  as  to  them. 
The  defendant,  in  his  answer,  denied  all  the  allegations  of 
fraud  and  deceit  alleged  in  the  complaint.  Upon  the  reading 
of  the  pleadings  the  defendant  moved  to  dismiss 
the  complaint  because  it  did  not  state  a  cause  of  action, 
for  that  (1)  "The  complaint  does  not  show  that  the 
representations  made  by  the  defendant  bound  the  corpora- 
tion; (2)  that  the  complaint  does  not  allege  that  upon  the 
discovery  of  the  fraud  alleged  the  plaintiffs  immediately  dis- 
affiiTnod  the  contract;  (3)  that  from  the  admissions  in  the 
pleadings  and  the  plea  in  avoidance,  not  denied,  shows  an 
affirmation  and  ratification  of  the  contract ;  (4)  that  the  com- 
plaint docs  not  allege  that  the  plaintiffs  made  any  effort  to  get 
redress  within  the  corporation,  or  requested  any  action  taken; 
(5)  because  the  corporation  and  the  stockholders  are  not 
made  parties  to  the  action."  The  motion  was  not  acted  on 
at  the  time,  but  at  the  close  of  the  evidence  his  Honor  ad- 
judged that  "upon  an  examination  of  the  record  and  the 
pleadings  in  the  case,  and  upon  the  motion  of  the  defendant 
to  nonsuit  plaintiff  at  the  close  of  the  testimony,  the  said 
motion  be  allowed. '^ 

The  corporation  was  in  no  way  involved  in  the  matter 
of  which  the  plaintiffs  complain  of  the  defendants.  It  was 
alleged  in  the  complaint  that  before  the  corporation  was 
formed  the  plaintiff's  were  induced  to  pay  money  and  to  sub- 
scribe for  stock  in  the  corporation  by  the  false  statements  of 
the  defendant — the  statements  alleged  to  have  been  known  to 
be  false  when  made.     If  such  was  the  fact,  the  defendant  was 


456  IN  THE  SUPREME  COURT.  [127 


Austin  v.  Mubdook. 


liable,  and  the  corporation  had  no  connection  with  the  mat- 
ter. •  Cooley,  Torts,  p.  504.  And  for  the  same  reason  the 
plaintiffs  were  not  put  to  their  election  between  the  remedy 
they  chose  to  seek  and  any  other.  The  matter  set  up  in  the 
answer  in  avoidance  does  not  profess  to  relieve  the  defendant 
in  the  matter  of  which  the  plaintiffs  complain,  and,  besides, 
did  not  exist  when  the  action  was  commenced,  but  occurred 
afterwards.  The  correctness  of  his  Honor's  ruling  depends, 
then,  on  whether  there  was  any  evidence  which  ought  to  have 
been  submitted  to  the  jury  on  the  issues  joined  between  the 
parties.  It  seems  that  a  majority  of  the  plaintiffs  (in  num- 
ber and  in  value  of  stock)  testified  on  the  trial  that  they  had 
not  been  injured  by  the  representations  (made  in  a  public 
address)  of  the  defendant,  for  they  had  paid  nothing,  and 
several  of  the  largest  said  that  they  claimed  no  damages. 
And  several  said  that  the  defendant  himself  expressed  dis- 
appointment at  the  machinery  when  it  arrived,  declaring  it 
was  not  such  as  it  was  represented  to  him  to  be.  The  plain- 
tiffs, Palmer  and  Carmon,  testified  that  Will  Ivey  induced 
them  to  subscribe,  and  it  appeared  that  Ivey  was  employed 
al)Out  the  machinery,  after  it  was  put  in  place,  at  $1.75  per 
day,  but  that  he  could  not  run  it,  and  another  person  was 
employed  in  his  place.  Certainly  the  evidence  of  the  last- 
named  witness,  and  that  of  his  father,  both  of  whom  testified 
that  they  subscribed  in  money  and  notes  to  the  stock  of  the 
corporation,  and  upon  the  representations  of  the  defendant, 
was  more  than  a  scintilla  and  the  jury  should  have  had  it, 
with  all  the  competent  evidence  in  the  case,  submitted  to  them 
upon  the  issues  between  the  parties,  with  proper  instructions 
from  his  Honor. 
New  trial. 
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GULP  V.  LOV]^. 
(December  22,  1900.) 

Contracts — Restraint  of  Trade — Enforcemevi — Competition. 

A  contract  whereby  persons  enter  into  a  combination  to  destroy 
competition  in  trade  in  the  necessities  of  life  is  against 
public  policy  and  illegal. 

Civil  Action  by  James  P.  Gulp  against  R.  C.  G.  Love  & 
Son,  and  Edgar  Love  &  Co.,  heard  by  Judge  H.  R.  Starbuck 
and  a  jnry,  at  August  (Special)  Term,  1900,  of  Gaston 
Superior  Court. 

Exhibit  A. 

Articles  of  agreement  between  R.  C.  G.  Love  &  Son,  and 
Edgar  Love  &  Co.,  and  James  P.  Culp,  made  this  the  11th 
day  of  June,  1896,  to  go  in  effect  Jime  15,  1896. 

Parties  of  the  first  part,  R.  C.  G.  Love  &  Son,  as  also  par- 
ties of  the  second  part,  Edgar  Love  &  Co.,  hereby  bind  and 
obligate  themselves,  parties  of  the  first  part  and  second  part, 
to  pay  James  P.  Culp,  party  of  third  part,  monthly,  the  sum 
of  $15  for  the  terra  of  seventeen  and  one-half  months,  making 
sum  total  of  $262.50,  and  in  consideration  of  the  above- 
named  sum,  $15  per  month,  for  time  above-named,  seventeen 
and  one-half  months,  James  P.  Culp,  party  of  the  third  part, 
binds  and  obligates  himself  not  to  sell,  or  offer  for  sale,  meats, 
lard,  and  oil  in  York  County,  S.  C,  Gaston,  Lincoln,  Ca- 
tawba, Caldwell,  and  Cleveland  counties,  North  Carolina, 
during  t>erm  of  this  contract.  As  further  consideration  to 
James  P.  Culp,  party  of  the  third  part,  not  to  sell,  or  offer 
for  sale,  meats,  lard,  or  oil,  in  counties  above  named,  and  for 
term  of  seventeen  and  one-half  months,  R.  C.  G.  Love  &  Son, 
parties  of  the  first  part,  and  Edgar  Love  &  Co.,  parties  of  the 
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second  part,  do  hereby  bind  and  obligate  themselves  not  to- 
sell,  or  offer  for  sale,  flour  in  any  quantity  at  wholesale  to 
merchants  in  excess  of  two  thousand  pounds  to  any  one  mer- 
chant in  counties  above  named,  during  term  of  this  contract, 
commencing  June  10,  1896,  and  continuing  in  full  force  and 
effect  to  January  1,  1898. 

It  is  further  promised  and  agreed  by  R.  C.  G.  Love  &  Son, 
parties  of  the  first  part,  and  also  Edgar  Love  &  Co.,  parties 
of  the  second  part,  to  obtain  for  party  of  the  third  part, 
James  P.  Culp,  the  sale  of  Sweetwater  Mill  Company's  flour, 
Sweetwater,  Tennessee,  on  line  of  railroads  below  named, 
for  the  full  term  of  this  contract,  beginning  June  15,  1896, 
and  lasting  until  January  1,  1898.  Commencing  at  Pleasant 
Ridge,  on  Chester  and  Lenoir  Railroad,  including  all  the 
towns  on  said  railroad  to,  and  including,  Lenoir,  N.  C. ;  on 
Carolina  Central  Railroad  Company,  including  and  begin- 
ning at  Mount  Holly,  N.  C,  with,  and  including,  every  town 
and  station  between  Jlount  Hollv  and  Rutherford  ton,  X.  (\, 
and  also  Charlotte  and  Atlanta  Piedmont  Air  Line  Railroad, 
including  and  beginning  at  Belmont,  N.  C,  including  each 
and  every  town  and  station  between  Belmont  and  Blacksburg, 
S.  C. 

It  is  fiirther  agreed  and  understood  that  party  of  the  third 
part,  James  P.  Culp,  is  not  to  neglect  sale  of  Cumberland 
Mills  flour  for  that  of  Sweetwater  Mills,  nor  is  party  of  third 
part  to  push  sale  of  said  Swe<^twat.er  Mills  flour  further  than 

it  mav  be  to  his  interest  to  do  so. 

i' 

It  is  further  agreed  by  party  of  the  third  part,  James  P. 
Culp,  in  consideration  of  R.  C.  G.  Love  &  Son,  and  Edgar 
Love  &  Co.,  parties  of  the  first  and  second  part,  obtaining  for 
him  the  sale  of  Sweetwater  Mills  flour  in  territory  above 
named,  and  for  term  above  mentioned,  and  in  further  con- 
sideration that  the  said  R.  C.  G.  Love  &  Son,  and  Edgar  Love 
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&  Co.,  are  not  to  sell,  or  ojffer  for  sale,  flour  at  wholesale  in 
excess  of  two  thousand  pounds  to  any  one  merchant,  the  said 
James  P.  Gulp,  party  of  the  third  part,  is  and  does  hereby 
bind  and  obligate  himself  to  divide  brokerage  with  E.  C.  G. 
Love  &  Son,  and  Edgar  Love  &  Co.,  on  any  and  all  sales  of 
flour  made  for  Sweetwater  Mill  Company  during  term  of 
this  contract  in  territory  named. 

In  further  consideration  of  the  full  and  faithful  perfonn- 
ance  of  this  contract,  we,  the  parties  of  the  first  part,  K.  C. 
G.  Love  &  Son,  and  Edgar  Love  &  Co.,  parties  of  the  second 
part,  and  J  ames  P.  Culp,  party  of  the  third  part,  do  hereby 
bind  and  obligate  ourselves  one  to  the  other  the  full  and 
faithful  performance  of  this  contract,  and  failure  on  the  part 
of  one  of  the  principals,  or  his  agent,  to  fulfill  this  contract 
to  the  letter,  party,  or  parties,  violating  this  contract  is  due 
to  the  other  party,  and  hereby  binds  himself,  or.  themselves,  to 
pay  the  otlier  party  the  sum  of  $500. 

Witness  our  hands  and  seals,  this  11th  day  of  June,  1890. 

R.  C.  G.  LovK  &  Son.     (Seal.) 
Edgar  Love  &  Co.  (Seal.) 

James  P.  Culp.  (Seal.) 

Attest:     T.  L.  Clinton. 

From  judgment  for  defendants,  the  plaintiff  appealed. 

Jones  £  Til  I  eft,  and  A.  0.  Mangum,  for  the  plaintiff. 
BurwelJ,  Vt'alker  &  Cansler,  and  Z).  W,  Robinson,  for  the 
defendants. 

Fairclotii,  C.  J.  The  plaintiff  demanii  damages  for 
breach  of  contract  (Exhibit  A,  in  the  record).  The  defend- 
ants deny  the  alleged  breach  of  contract,  and  rely  upon  the 
illegality  of  the  contract  as  their  defense.  It  is  agreed  by 
the  parties  that  at  the  time  the  contract  was  made  the  plain- 
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tiff,  Gulp,  was  the  agent  and  broker  of  the  Cumberland  Flour 
Mills,  for  the  sale  of  their  flour,  and  the  defendants  were 
agents  and  brokers  for  the  Sweetwater  Flour  Mills  (located 
in  Tennessee),  for  the  sale  of  their  flour,  and  that  the  flour 
of  the  respective  companies  were  competitive  brands  of  flour 
in  the  territory  mentioned  in  the  contract.  In  the  contract 
(Exhibit  A),  the  plaintiff.  Gulp,  for  a  valuable  considera- 
tion, agrees  with  R.  G.  G.  Love  &  Son,  and  Edgar  Love  &  Co., 
not  to  sell  meats,  lard,  and  oil  in  certain  territory,  including 
several  counties,  for  a  certain  number  of  months,  and  the 
said  R.  G.  G.  Love  &  Son  and  Edgar  Love  &  Go.  agree  not  to 
sell  flour  at  wholesale  in  the  same  territory  and  for  the  same 
period  of  time.  They  also  agree  to  obtain  for  the  plaintiff, 
Gulp,  the  sale  of  the  Sweetwater  Mill  Company ^s  flour  at 
all  the  towns  on  several  railroad  lines  for  the  full  term  of 
this  contract.  It  was  further  agreed  that  the  plaintiff  is  not 
to  neglect  the  sale  of  Cumberland  Mills  flour  for  that  of 
S\v('(>twater  ^fills,  nor  *'to  push  sale  of  said  Sweetwater  Mills 
flour  further  than  it  may  be  to  his  interest  to  do."  The 
plaintiff  also  agreed  to  divide  with  the  other  contracting  par- 
ties his  brokerage  on  sale  of  the  Sweetwater  Mills  flour  for 
the  same  term  and  in  the  same  territory.  The  parties  then 
agro(»d  severally  to  forfeit  and  pay  $500  if  either  failed  to 
pin'form  his  part  of  this  contract.  It  appears,  from  the  evi- 
dence.', that  defendants  notified  the  Sweetwater  Company  that 
thev  had  transferred  their  agency  to  sell  flour  to  the  plain- 
tiff, but  did  not  inform  the  Sweetwater  Company  of  the  true 
nature  of  said  contract,  Exhibit  A.  The  Sweetwart:er  Com- 
pany recognized  the  transferred  agency  on  condition  that  the 
plaintiff  handle  its  goods  exclusively.  In  a  few  months  the 
Sw(M  twater  Company  withdrew  plaintiff's  agency  to  sell  its 
flour,  and  plaintiff  sues  for  the  penalty  and  damage.  At  the 
close*  of  plaintiff's  evidence,  his  Honor  held  that  plaintiff 
could  not  recover.     Plaintiff  took  a  nonsuit,  and  appealed. 
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Concealing  the  true  nature  of  the  contract  under  considera- 
tion was  a  fraud  on  the  Sweetwater  Company,  and  contrary 
to  good  morals,  and  the  combination  between  plaintiff  and 
defendants  to  suppress  and  destroy  competition  in  trade  in 
the  necessaries  of  life  was  an  imposition  on  the  people  and 
against  public  policy.  The  agreement  was  therefore  illegal, 
and  no  court  of  justice  will  lend  its  aid  to  either  party  to 
enforce  such  an  executory  contract 

The  objection  of  a  party  to  an  illegal  contract  does  not 
sound  well  in  his  mouth.  It  is  not  for  his  sake  that  the 
objection  is  allowed,  but  it  is  founded  in  general  principles 
of  policy,  of  which  he  has  the  advantage  by  the  accident  of 
being  sued  by  his  confederate  in  wrongdoing.  "An  execu- 
tory contract,  the  consideration  of  which  is  contra  bonos 
mores,  or  against  the  public  policy,  or  laws  of  the  State,  or  in 
fraud  of  the  State,  or  of  any  third  person,  can  not  be  enforced 
in  a  court  of  justice."  Blythe  t\  Lovinggood,  24  N.  C,  20. 
In  Armstrong  v.  Toler,  11  Wheat.,  258,  the  Court  spoke  in 
these  words:  "The  principle  of  the  rule  is,  that  no  man 
ought  to  be  heard  in  a  court  of  justice  who  seeks  to  enforce  a 
contract  founded  in,  or  arising  out  of,  moral  or  political 
turpitude."  In  Story,  Ag.,  sec.  348,  this  clear  distinction  is 
laid  down :  "The  distinction  between  the  cases  where  a  re- 
covery can  bo  had  and  the  cases  where  a  recovery  can  not  be 
had  of  money  connected  with  illegal  transactions,  which 
seems  now  best  supported,  is  this :  That  wherever  the  party 
seeking  to  recover  is  obliged  to  make  out  his  case  by  showing 
the  illegal  contract,  or  transaction,  or  where  it  appears  that  he 
was  privy  to  the  original  illegal  contract,  or  transaction,  then 
he  is  not  entitled  to  recover  any  advance  made  by  him  con- 
nected with  that  contract.  But  when  the  advances  have  been 
made  upon  a  new  contract  remotely  connected  with  the  origi- 
nal illegal  contract,  or  transaction,  but  the  title  of  the  party 
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to  recover  is  not  dependent  upon  that  contract,  but  his  case 
may  be  proved  without  reference  to  it,  then  he  is  entitled  to 
recover."  In  the  case  before  us,  it  is  the  illegal  contract 
itself  betv^een  the  parties  that  we  are  asked  to  enforce.  The 
proof  shows  that  defendants  agreed  not  to  compete  with  plain- 
tiff in  selling  flour,  leaving  him  to  demand  of  the  public  his 
own  price,  and  he  agi*eeing  not  to  sell  meats,  lards,  and  oil 
iii  their  chosen  territory,  and  to  divide  with  them  his  broker- 
ago  on  sales  of  the  Sweetwater  flour,  and  the  Court  is  called 
uii  by  one  party  to  make  the  other  party  pay  money  for  fail- 
ing to  perform  his  part  of  this  unlawful  transaction.  A  and 
B  agi'ec  to  rob  C.  A  does  the  work ;  B  stands  off  and  simply 
looks  on,  and  tlien  B  calls  on  the  Coiirt  to  make  A  divide  the 
spoils :  or,  if  they  have  stipulated  that  either  one  failing  to  do 
his  part  of  the  nefarious  work,  shall  forfeit  and  pay  the  other 
$500.  lias  any  court  of  justice  ever  responded  favorably 
tf»  such  rt^pest  by  either  party  ?  We  do  not  mean  to  classify 
tluse  parties  with  rol)bers,  or  to  characterize  their  transac- 
tions other  than  according  to  the  facts  which  they  have 
hronglit  out  in  their  case.  The  intention  of  the  parties  is 
immaterial.  They  may  have  thought  it  permissible  to  make 
a  sharp  bargain  at  the  expense  of  the  public  and  injury  to  a 
third  party,  but  we  can  not  agree  with,  or  help  them,  to  do  so. 
King  V,  Winanfs,,  71  IST.  C,  469. 
Affimied. 
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RABY  V.  STUMAN. 
(December  22,  1900.) 

1.  Limitation  of  Actions — Acknowledgment — New  Promise 

—The  Code,  Sec,  172. 

A  new  promise  to  pay,  if  not  in  writing,  can  not  defeat  the 
operation  of  the  statute  of  limitation. 

2.  Limitation  of  Actions — Estoppel — Agreement, 

A  request  not  to  sue  will  not  stay  the  statute  of  limitation,  but 
it  must  be  an  agreement  not  to  plead  it. 

Civil  Action  by  John  B.  Raby,  administrator  of  E.  Raby, 
a«;'iiin9t  E.  C.  Stuman,  heard  by  Judge  Thos,  A,  McNeill  and 
a  jury,  at  Spring  Term,  1900,  of  Macon  Superior  Court. 
From  judgment  for  defendant,  the  plaintiff  appealed. 

Kay  £  Kelly,  for  the  plaintiff. 
Jones  cG  Johnston,  for  the  defendant. 

Faikclotji,  C.  J.  The  defendant  l>oug'ht  land  from  plain- 
tiff's intestate,  and  received  a  deed.  Defendant  made  his 
not<?,  not  under  seal,  payable  to  the  intestate  for  $250,  dated 
June  2o,  1S04,  and  added  these  words:  *^I  agreeing,  further, 
in  the  event  I  succeeded  to  sell  the  land,  to  pay  E.  Raby  an 
additional  fifty  dollars."  The  action  was  commenced  Sep- 
tember 2,  1899.  Defendant  pleaded  the  three-years  statute 
of  limitation.  The  defendant  told  the  plaintiff  before  the 
statute  became  a  bar  that  he  had  optioned  the  land  to  a  min- 
ing company,  and  as  soon  as  the  trade  went  through  the  debt 
would  be  paid,  and  at  another  time  promised  to  pay  the  same. 
The  last  option  expired  on  June  6,  1896.  The  Court  was  of 
opinion  that  the  $250  was  barred  by  the  statute,  and  judg- 
ment was  entered  accordingly. 
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The  promise  to  pay,  not  being  in  writing,  can  not  be  re- 
ceived as  evidence  of  a  new,  or  continuing  contract,  to  defeat 
the  operation  of  the  statute.  Code,  sec,  172.  The  defend- 
ant is  not  estopped  to  plead  the  statute,  as  his  promise  was 
not  an  agreement  not  to  plead  it,  as  it  was  in  Haymore  v. 
Commissioners,  85  N.  C,  268.  A  request  not  to  sue  will 
not  stay  the  statute,  it  must  be  an  agreement  not  to  plead  it. 
Hill  V.  Hilliard,  103  N.  C,  34.  Plaintiff  can  not  recover  the 
$50,  as  there  is  no  evidence  that  any  option  "went  through," 
We  can  find  no  error  in  law,  and  we  can  not  deal  with  the 
morality  of  the  matter. 

Affirmed. 


TOMS  V.  JONES. 
(December  22,  1900.) 

Negotiable  Instruments — Bills  and  Notes — Bona  fide  Pur- 
chasers— Einden  ce — Pronnissory  Note. 

The  purchaser  of  a  promissory  note  for  valuable  consideration 
before  maturity,  without  any  knowledge  or  actual  notice  of 
any  defense  to,  or  infirmity  in  the  note,  or  of  the  nature 
of  any  existing  equities  among  the  signers  and  endorsers, 
may  recover  thereupon. 

CiviT.  Action  by  M.  C.  Toms  against  John  Jones^ 
M.  S.  Justus,  James  Jackson,  J.  B.  Freeman,  R.  J. 
Brown,  H.  D.  Justice,  W.  H.  Stepp,  H.  Y.  Gash,  W.  M. 
Justus,  I.  T.  Laughter,  B.  B.  Jackson,  Jason  Orr,  W.  B. 
Ledbetter,  W.  D.  Miller,  D.  R.  Myers,  J.  S.  Rhodes,  G.  W. 
Butler,  J.  W.  C.  Blythe,  R.  G.  Souther,  E.  R.  Israel,  C.  J. 
Edney,  Jay  W.  Freeman,  P.  S.  Brittain,  and  G.  M.  Guice^ 
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.heard  by  Judge  T.  A,  McNeill  and  a  jury,  at  Fall  Terra, 
1899,  of  Henderson  Superior  Court.  From  judgment  for 
the  plaintiff,  defendants  appealed. 

Chds.  F.  Toms,  for  the  plaintiff. 
S.  V,  Pickens,  for  the  defendants. 

Faijjcloth,  C.  J.  This  is  an  action  to  recover  money  on  a 
promissory  note.  The  note  was  payable  to  J.  M.  Waldrop, 
six  months  after  date,  and  signed  by  R.  J.  Brown  and  four 
others,  and  indorsed  by  John  Jones  and  twenty-four  othere, 
"Per  W.  II.  Stepp  (and  four  others)  attorneys  in  fact."  Be- 
fore maturity,  said  note  was  assigned  by  the  payee  to  the 
plaintiff,  for  value.  The  plaintiff  introduced  his  note,  and 
testified  that  he  purchased  it  before  maturity,  for  value,  in 
the  usual  course  of  business,  from  the  payee,  without  knowl- 
edge of  any  offset,  counter-claim,  or  defense  against  the  same. 
''The  correctness  of  this  statement  was  uncontradicted  by  the 
defendants  at  any  time  during  the  trial."  The  plaintiff  also 
testified  that  he  knew  from  general  talk  that  there  was  a 
power  of  attorney,  duly  recorded,  made  by  some  of  the  in- 
dorsers,  to  the  parties  signing  the  note,  and  that  the  money 
he  was  lending  was  to  be  used  for  the  Israel  trust 
and  winding  up  the  Israel  affairs,  in  which  defend- 
ants, or  some  of  them,  were  interested  as  trustees  and 
otherwise.  The  plaintiff  introduced  the  power  of  attorney 
referred  to,  which  authorized  the  parties  therein  named  to 
make  said  indorsements  on  the  note  as  they  appear.  Said 
attorneys  were  also  authorized  in  said  power  of  attorney  to 
execute  a  mortgage  on  the  Israel  property  to  whoever  would 
lend  them  money  to  pay  off  and  liquidate  the  judgment 
against  them  (the  indorsers),  and  to  indorse  any  bond  or 
note  which  they  may  see  proper  to  give  in  order  to  procure 
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the  money,  ^Hoy  signing  our  names  to,  or  upon,  the  said  bond, 
or  note/'  with  full  authority  to  do  all  and  such  acts  as  they 
may  deem  necessary  to  accomplish  the  purpose  for  which  the 
power  is  given.  The  power  of  attorney  was  introduced  with- 
out objection.  The  defendants  proposed  to  introduce  the 
said  mortgage  and  said  judgment  for  the  purpose  of  showing 
a  termination  of  the  attorney's  agency,  and  to  show  that  said 
judgment  was  paid  off  before  the  note  was  given  for  the 
money.  Objected  to,  and  excluded  by  the  Court.  His  Honor 
stated  that,  as  the  plaintiff  purchased  the  note  before  matur- 
ity, without  knowledge  of  any  defense  thereto,  he  would  ex- 
clude the  evidence,  unless  defendants  introduced  evidence 
connecting  plaintiff  with  said  mortgage,  or  that  he  had  knowl- 
edge that  said  agency  had  been  terminated,  or  that  the  money 
was  not  to  be  used  for  the  purposes  mentioned  in  said  power 
of  attorney.  No  such  evidence  was  offered  by  the  defendants. 
Other  exceptions  are  similar  to  the  above.  The  case  is  simply 
this:  The  plaintiff  purchased  the  note  for  a  valuable  con- 
sideration, before  maturity,  without  any  knowledge,  or  actual 
notice,  of  any  defense  to,  or  infirmity  in,  the  note,  or  of  the 
nature  of  any  existing  equities  among  the  signers  and  indors- 
ers.  It  has  been  held  so  often,  and  by  so  many  courts,  that 
the  assignee  (plaintiff  in  this  case)  can  recover,  that  we  will 
simply  refer  to  Black  v.  Bird,  2  N".  C,  273;  Reddick  v, 
Jones,  28  iST.  C,  107.  We  find  no  error. 
Affirmed. 


J 
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HANOVER  NATIONAL   BANK  Y.   COCKB. 
(December  22,  jl900.) 

1.  Pnncipal  and  Agent — Contract — Power  of  Attorney — 

Stockholders — Trustee — Banks  and  Banking. 

Where  the  shareholders  of  an  insolvent  bank  au.uorize  a  trus- 
tee to  borrow  money  to  pay  its  debts  and  to  bind  them 
individually  therefor,  an  action  may  be  sustained  againBt 
such  shareholders  by  the  persons  loaning  the  money. 

2.  Parties — Joinder — Timstee  — Contract  — Shareholders  — 

Banks  and  Banking. 

Shareholders  authorizing  a  trustee  of  an  insolvent  bank  to  bor- 
row money  on  their  credit  are  properly  parties-uefendant 
in  a  suit  to  recover  the  borrowed  money. 

3.  Parties — Necessary — Banks  and  Banking. 

Where  a  trustee  is  authorized  by  the  stockholders  of  an  insol- 
vent bank  to  borrow  money  on  their  credit,  the  bank  and 
trustee  are  not  necessary  parties  to  an  action  to  recover  the 
money   borrowed. 

4.  Guardian  and  Ward — Contract — Stock  in  National  Bank. 

A  ward  is  bound  by  the  contract  of  a  guardian  who  owns 
shares  in  an  insolvent  national  bank  for  his  ward,  which 
contract  authorizes  the  trustee  to  borrow  money  to  pay  the 
bank's  liability. 

6.  .1  ppeal — Exceptions — Waiver. 

Where  no  objection  is  made  in  the  trial  court  to  a  defective 
statement  of  a  good  cause  of  action,  the  objection  is  deemed 
waived,  and  can  be  made  on  appeal. 

Douglas,  J.,  dissenting. 

Civil  Action  by  the  ITanover  National  Bank,  The  Ashe- 
villo  Cotton  Mills,  The  Battery  Park  Bank,  The  Merchants 
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and  Farmers  National  Bank,  S.  M.  Thomas,  Annie  L. 
Weaver,  Atlantic  National  Bank,  and  any  and  all  other  per- 
sons interested  in  the  subject-matter  of  this  action  who  may 
become  parties  hereto  and  contribute  to  the  costs  and  expenses 
of  this  suit,  against  W.  J.  Cocke,  eTulia  A.  Sluder,  Julia  A. 
Sluder  (trustee),  Julia  A.  Sluder  (executrix),  Karl  Von- 
Ruck,  Houston  Merrimon,  J.  B.  Bostic  Company,  A.  J.  Ly- 
man, W.  P.  Cheeselwrough,  T.  B.  Lyman,  Erwin  Sluder,  F. 
Kingsbury  Curtis,  Mary  E.  Benedict  (executrix),  and  Thos. 
Wilmarth  (executor  of  C.  B.  Benedict),  J.  E.  Raiikin 
(guardian  of  Timothy  Cocke,  Mattie  Ella  Cocke,  Jere  Cooke, 
Phillip  Cocke,  and  Eugene  Cocke,  minor  heirs  of  W.  iL 
Cocks,  and  Maria  W.  Cocke),  Carl  V.  Reynolds  and  wife 
Nellie  Reynolds,  heard  by  Judge  (7.  H.  Allen,  on  complaint 
and  demurrer,  at  August  Term,  1900,  of  Buncombe  Supe- 
rior Court.  From  judgment  overruling  the  demurrers,  the 
defendants  appealed. 

Davidson,  Jones  &  A  dicks,  and  Oeorge  A,  Shuford,  for  the 
plaintiffs. 

Julius  C,  Martin,  and  F,  H,  Busbee,  for  the  defendants. 

Clabk,  J.     The  National  Bank  of  Asheville,  becoming 
embarrassed,  closed  its  doors  October  22,  1897.     A  few  days 
thereafter  its  stockholders,  in  meeting  duly  held,  resolved  to 
go  into  vohmtary  liquidation  of  the  affairs  of  the  bank,  and, 
in  order  to  secure  the  speedy  and  prompt  payment  of  the 
creditors  of  the  bank — especially  its  depositors — and  to  avoid 
unnecessary  expense,  authorized  the  conveyance  of  all  the 
assets  of  the  bank  to  W.  B.  Williamson,  trustee,  and  by  an 
agreement  signed  by  a  large  nimiber  (if  not  all)  of  the  stock- 
holders empowered  and  directed  said  trustee  to  borrow  a  siun 
not  exceeding  $75,000,  at  not  exceeding  6  per  cent  interest, 
payable   twelve   months    after    date,   to   be   used    in    pay- 
ing off  the  liabilities  of  the  bank.     It  is  specified  in  said 
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contract :  "This  agreement  witnesseth  that  we,  whose  names 
are  hereunto  subscribed,  being  shareholders  in  said  bank, 
each  owning  and  holding  the  number  of  shares  as  set  forth 
a;ul  appear  on  the  books  of  said  bank,  do  now  each  for  him- 
self, his  executors,  administrators,  and  representatives,  but 
not  jointly,  undertake  and  agree  with  each  other  and  witL 
such  persons,  or  corporations,  as  may  agree  and  shall  advance 
Of  lend  the  sum  of  money  which  may  be  necessary  to  carry 
into  effect  the  voluntary  liquidation  of  the  affairs  of  the  bank, 
as  follows."  Here  follows  an  agreement  (1)  that  all  the 
U'^sots  of  the  bank  shall  be  turned  over  to  W.  B.  Williamson 
in  trust  to  collect,  and  convert  into  cash,  and  apply  to  the 
liabilities  of  the  bank;  (2)  that  the  trustee  be  directed,  as 
above  set  forth,  to  borrow  not  exceeding  $75,000,  and  to 
pledge  as  collateral  all  the  assets  of  the  bank,  "and  for  us  and 
in  our  name,  each  and  severally,  but  not  jointly,  to  enter 
into  an  agrw^ment  with  such  person  or  persons,  corporation  or 
<v»rporation8,  as  will  make  such  loans,  that  we  and  each  of  us, 
our  heirs,  executors,  and  administrators,  will  contribute, 
make  good,  and  pay  to  such  lender  or  lenders,  his,  its,  or  their 
executors,  administrators,  assigns,  or  successors,  on  demand, 
such  parts  or  proportions  of  any  difference  or  deficit  which 
may  exist  at  the  expiration  of  12  months  from  the  date  of 
making  said  loan  l)etween  the  amount  then  realized  from  the 
collection,  or  sale,  of  said  assets  and  resources  so  pledged  as 
ciil lateral  security,  after  paying  therefrom  the  necessary  ex- 
pertise of  administering  said  trust,  and  the  amount  then  due 
said  lender  or  lenders,  as  the  number  of  shares  held  by  each 
of  the  signers  hereof  bears  to  the  aggregate  number  of  shares 
held  by  all  the  signers."  The  aggregate  sum  of  $75,000  was 
borrowed  by  the  trustee  in  divers  sums  on  the  faith  of  the 
j^utliority  conferred  on  him  by  the  above  power  of  attorney^ 
ifnd  the  assets  of  the  bank  were  transferred  to  him,  collected, 
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and  applied  to  above  indebtedness.  Twelve  months  having 
elapsed,  this  action  is  brought  by  the  lenders  of  said  sum  of 
$75,000,  or  their  assignees,  after  application  to  said  indebt- 
edness of  all  the  net  proceeds  of  the  assets  and  resources  of  the 
bank,  for  the  deficiency  still  remaining,  first  reducing  said 
deficiency  by  the  pro  rata  part,  according  to  number  of  shares, 
of  those  signers,  who,  on  demand,  have  paid  the  same.  The 
defendants  are  those  signers  of  the  above  instrument  who 
have  not  paid,  and  the  complaint  sets  out  a  table  showing  the 
pro  rata,  according  to  number  of  shares,  due  by  each  of  the 
13  defendants,  signers  of  the  contract,  who  have  not  paid, 
and  to  each  of  the  10  plaintiffs,  and  seeks  to  recover  a  judg- 
ment for  each  plaintiff  for  the  part  due  him  by  each  defend- 
ant. 

There  are  three  demurrers  filed.  The  first,  by  Erwin 
Sludcr,  sets  up  as  grounds  of  demurrer : 

1.  That  the  plaintiffs  are  not  parties  to  the  transaction 
set  up  as  a  foundation  of  the  action.  The  contract,  on  ita 
face,  is  a  power  of  attorney  to  Williamson,  as  their  agent,  to 
borrow  said  money,  and  to  bind  them  for  the  payment  of  the 
deficiency,  after  application  of  the  bank  assets  (which  the 
complaint  avers  has  been  done),  severally  in  proportion  to 
the  number  of  shares  held  by  each.  The  defendants  are  prin- 
cipals, and  properly  sued  as  such. 

2.  Misjoinder  of  causes  of  action  and  parties.  There  is 
but  one  cause  of  action — the  breach  of  the  contract — set  up^ 
and  the  plaintiffs  and  defendants  are  the  parties  thereto.  Aa 
is  well  stated  in  the  complaint :  The  questions  which  are  the 
subject  of  this  action  are  of  common  and  general  interest  to 
all  the  plaintiffs  and  all  the  defendants,  and  all  arise  and 
grow  out  of  the  transaction  and  agreement  herein  set  forth, 
and  a  litigation  by  each  of  the  said  plaintiffs  with  each  of 
said  defendants  by  a  separate  action  upon  his  individual 
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olaim  would  subject  the  plaintiffs  and  defendants  alike  to 
great  and  unnecessary  expense  and  trouble,  and  would  be 
oppressive  and  vexatious/'  The  cause  of  action  is  the  breach 
of  #  single  contract.  If  each  plaintiff  should  bring  action 
against  each  defendant,  there  would  be  130  actions  involving 
the  same  facts,  the  same  principles  of  law,  and  the  same 
transactions.  Had  such  actions  been  brought,  if  they  had 
not  been  dismissed  or  held  defective  for  want  of  other  par- 
ties, any  court  would  have  consolidated  them  to  avoid  un- 
necessary and  vexatious  costs.     There  is  no  misjoinder. 

3.  His  last  ground  of  demurrer  is  the  opposite  proposition 
— that  there  are  not  enough  parties,  in  that  the  National 
Bank  itself  and  W.  B.  Williamson  should  be  parties  to  the 
action.  Williamson  was  merely  the  agent  of  the  defendants 
who  were  the  principals  to  the  contract  sued  on,  and  has  no 
interest  in  this  controversy,  and  is  in  no  wise  necessary  to  the 
determination  of  the  action ;  nor  is  the  defunct  bank,  whose 
assets,  as  the  complaint  avers,  have  been  all  applied  (which 
is  admitted  by  the  demurrer)  to  the  reduction  of  defendants' 
indebtedness,  a  needed  party.  If  the  ex-officers  of  the  ex- 
tinguished corporation  could  be  served  with  summons  and 
brought  into  court,  that  could  serve  no  end.  Howe  v.  Harper 
(at  this  term). 

The  second  demurrer  is  filed  by  Nellie  V.  Reynolds  and 
husband.  Their  demurrer,  besides  the  points  raised  by  the 
demurrer  of  Sluder,  presents  the  additional  objection  that 
W.  J.  Cocks,  who  signed  the  contract  sued  on,  did  so  by 
virtue  of  certain  shares  which  he  held  for  his  wards,  one  of 
whom  was  said  Nellie  V.  Reynolds,  who,  it  seems,  has  since 
married;  and  her  demurrer  objects  that  it  does  not  appear 
that  said  Cocke  had  any  power,  or  authority,  to  sign  said  con- 
tract so  as  to  bind  his  wards,  and,  if  any  liability  is  created 
thereby,  it  is  the  personal  liability  of  said  Cocke^  and  not  of 
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his  said  wards.  By  the  National  Bank  act,  the  owner  of 
each  share  of  stock  in  any  National  Bank  is  liable  to  the 
creditors  of  the  bank  in  double  its  amount.  That  liabilitj 
attached  to  Cocke  as  guardian,  and  not  individually.  Jfhe 
action  taken  was  done  in  a  stockholders^  meeting,  and  on  its 
face  was  for  the  benefit  of  the  stockholders,  and  to  reduce 
their  respective  liabilities.  Certainly  nothing  to  the  contrary 
appears.  Having  benefitted  by  the  action  taken,  the  wards 
are  in  no  position  to  absolve  themselves  from  the  liability  in- 
curred in  so  doing.  If  there  are  any  facts  to  the  contrary, 
they  can  be  set  up  in  the  answer.  Cocke  is  a  party  to  this 
action. 

The  third  demurrer  is  by  the  other  wards  of  said  Cocke, 
and  who  are  now  represented  by  a  new  guardian,  J.  E.  Ran- 
kin.    His  demurrer  simply  duplicates  that  of  Mrs.  Reynolds. 

Certain  other  defendants  adopted  the  demurrer  of  Erwin 
Sluder. 

His  Honor  properly  overruled  the  demurrers,  and  gave 
d(^fendants  filing  them  time  to  file  answers. 

At  tlie  bottom  of  the  contract  sued  on  is  this  paragraph: 
''This  instrument  shall  become  effective  and  operative  upon 
the  signing  thereof  by  the  owners  of  two-thirds  of  the  capital 
stock  of  the  aforesaid  bank."  It  is  not  averred  in  the  com- 
plaint that  the  said  contract  was  in  fact  signed  by  the  owners 
of  two-thirds  of  the  capital  stock.  It  is  extremely  improba- 
ble that  $75,000  would  have  been  loaned  on  the  contract  if  it 
had  not  been  so  signed,  or  that,  if  it  had  been  otherwise,  the 
demurrers  would  have  failed  to  raise  objection  for  the  ab- 
sence of  such  averment.  It  was  called  to  our  attention  by 
argument  in  this  Court  by  counsel  who  did  not  appear  below, 
and  who  franklv  stated  he  did  not  know  how  the  fact  was. 
Tlie  objection  is  not  jurisdictional,  and  therefore  is  not  a 
matter  of  which  we  could  take  notice  ex  mero  moiu,  or  wfaicb 
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could  have  been  raised  by  a  demurrer  are  tenus  in  this  Court. 
The  averment  should  properly  have  been  made  in  the  com- 
plaint. But  its  omission  is  ^'a  defective  statement  of  a  good 
cause  of  action,"  and  not  "a  statement  of  a  defective  cause  of 
iiction,'*  and  therefore  the  omission  is  cured,  as  to  this  ap- 
peal, by  failing  to  demur  therefor.  The  test  between  the 
two  is  this:  If  the  defendants  had  demurred,  could  the 
Judge  have  cured  it  by  permitting  the  amended  averment? 
If  so,  the  failure  to  demur  waives  the  objection.  If,  on  the 
other  hand,  the  defect  is  so  oi^anic  that  permission  to  amend 
can  not  cure  it,  then  it  is  a  defective  statement,  of  which  ad- 
vantage could  be  taken  here.  Mizzell  v.  Buffin,  118  N.  C, 
69 :  Ladd  v.  Ladd,  121  N.  C,  119.  But,  in  any  event,  the 
defendants  have  suffered  no  harm.  The  points  they  wished 
to  raise  by  demurrer  have  all  been  presented,  and,  if  there  is 
any  doubt  as  to  the  contract  having  been  signed  by  the  own- 
ers of  the  requisite  number  of  shares,  the  failure  in  that  re- 
spect can  be  set  up  in  the  answer,  if  any  shall  be  filed. 
No  error. 


.  1 
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BAILEY  V.  BAILEY. 
(December  22,  1900.) 

1.  Divorce — Alimony — Mutual  Releases — Attorney's  Fees — 

The  Code,  Sees.  1835,  1836. 

Mutual  releases  between  husband  and  wife  of  their  InterestB  la 
the  separate  property  of  one  another,  does  not  bar  the  wife 
from  making  application  for  temporary  alimony  and  at- 
torney fee  in  a  subsequent  suit  for  divorce. 

2.  Divorce — Alimony — Attorney  Fee. 

In  a  suit  for  diyorce  by  the  wife,  the  land  of  the  huBband^  who> 
is  out  of  the  State,  may  be  charged  with  temporary  ali- 
mony and  attorney  fees. 

Civil  Action  by  Hannah  J.  Bailey  against  Joel  N. 
Bailey,  heard  by  Judge  0,  H.  Allen,  at  Chambers,  in  Ashe- 
ville,  September  29, 1900.  From  judgment  and  order  grant- 
ing plaintiff  temporary  alimony  pendente  lite  and  an  attorney 
fee,  and  charging  the  same  on  the  land  of  the  defendant,  the 
defendant  appealed. 

Mark  W.  Brown,  and  Luther  &  Wells,  for  the  plaintiff. 
Sam'l  H.  Reed,  for  the  defendant. 

Montgomery,  J.  The  question  before  us  arises  upon  an 
application  for  alimony  pendente  lite.  The  defendant,  to 
defeat  the  application,  offered  in  evidence  a  paper-writing 
properly  executed  between  the  plaintiff  and  the  defendant 
The  preamble  of  the  contract  sets  forth  that  the  plaintiff  and 
defendant,  being  anxious  to  adjust  and  settle  all  matters  in 
reference  to  their  separate  property,  have  agreed  among 
themselves  "to  convey,  release,  and  quit-claim  to  each  other^ 
his  or  her  heirs  and  assigns,  all  right  of  dower,  all  tenancy 
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by  the  curtesy,  all  right  of  tenancy  by  the  curtesy,  and  all 
other  rights  which  they,  or  either  of  them,  respectively,  may 
acquire,  or  may  have  acquired,  by  their  marriage  in  the  prop- 
erty of  each  other ;  and  to  that  end  the  said  Joel  N.  Bailey,. 
for  and  in  consideration  of  the  premises,"  etc,,  "does  hereby 
convey,  release,  and  quit-claim,  and  by  these  presents  has  con> 
veyed,  released,  and  quit-claimed,  unto  the  said  Hannah  J. 
Bailey,  her  heirs,  and  assigns,  forever,  all  right  to  and  estate 
in  her  lands  and  tenements  as  tenant  by  the  curtesy,  and  all 
other  rights  which  the  said  Joel  K  Baily  might  al^uire,  or 
may  hereafter  acquire,  in  and  to  the  property,  whether  real 
or  personal,  of  the  said  Hannah  J.  Bailey,  by  reason  of  said 
marriage."  The  said  Hannah  J.  Bailey,  in  consideration  of 
the  premises  and  of  the  sum  of  $1,450  paid  to  her  by  her  hus- 
band, Joel  N.  Bailey,  "conveys  and  releases  and  quit-clainm 
unto  him,  his  heirs,  and  assigns,  all  claim  of  dower,  all  right 
of  dower,  and  all  other  rights  which  she  may  acquire,or  which 
she  may  hereafter  acquire,  or  be  entitled  to  in  any  manner 
whatever,  by  reason  of  her  marriage  with  the  said  Joel  N. 
Bailey,  in  and  to  all  his  real  estate  that  he  may  now  own,  or 
hereafter  may  acquire,  and  also  in  and  to  all  personal  estate 
that  he  may  now  own,  or  may  hereafter  acquire."  All  of  the 
provisions  of  section  1835  of  The  Code  were  complied  with 
in  the  execution  and  probate  of  the  contract.  His  Honor 
held  that  the  contract  was  not  a  bar  to  the  plaintiff's  claim  of 
alimony,  and  entered  up  a  decree  giving  the  petitioner  a  small 
monthly  allowance  and  her  attorney's  fee.  We  see  nothing  in 
the  contract  which  is  against  public  policy.  No  separation 
is  hinted  at,  even,  and  the  matter  seems  to  have  been  purely  a 
business  transaction  in  reference  to  the  property  owned  by 
each  of  the  parties  to  the  instrument.  It  is  a  contract  author- 
ized by  sections  1835  and  1836  of  The  Code.  But  the  execu- 
tion of  the  contract  did  not  have  the  effect,  if  the  wife  con- 
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tinned  to  live  with  the  husband,  or  if  he  abandoned 
her,  to  release  him  from  her  support — ^to  furnish  her  with  . 
the  necessaries  of  life.  That  was  a  duty  which  the  law  im- 
posed upon  him  when  the  marriage  was  contracted,  and  no 
business  arrangement  concerning  their  several  property  could 
have  the  effect  to  relieve  him  from  that  obligation.  In  his 
judgment  his  Honor  declared  that  it  appeared  to  him  that  the 
complaint  stated  facts  sufficient  to  entitle  the  plaintiff  to 
divorce,  and  that  the  defendant  has  real  property  in  the  State 
of  considerable  value,  and  tha£  it  further  appeared  that  the 
plaintiff  is  entirely  dependent  upon  her  own  labor  for  sup- 
port, and  that  she  is  old  and  in  poor  health.  There  was  con- 
demnation of  so  much  of  the  land  described  in  the  complaint, 
to  l>e  sold  by  the  receiver,  as  will  be  necessary  to  pay  the 
amount  allowed  as  alimony.  There  can  be  no  objection  to 
that  order,  for  the  defendant  is  out  of  the  State  and  beyond 
the  jurisdiction  of  the  Court.  If  he  refuses  to  obey  the  order 
of  the  Court  under  such  circumstances,  such  order  may  be 
enforced  against  his  property  found  within  the  jurisdiction 
of  the  Court. 
No  error. 


BURNBY  V.  ALLEN. 
(December  22,   1900.) 

W'ifis —  / ^rohdfe —  Opin  hm  Evhien  re. 

Upon  trial  of  an  issue  of  devisavit  vel  non  it  is  competent  to 
introduce  evidence  that,  from  the  personal  knowledge  of 
witnesses  of  the  room  and  tne  location  of  the  furniture, 
the  testator  could  have  seen  the  subscribing  witnesses  aa* 
they  signed  the  will,  if  the  testator  was  lying  In  the  poel-. 
tion  testified  to  by  other  witnesses  on  the  trial.  ; 

FAiacLOTH,  G.  J.,  and  Fubches,  J.,  dissenting. 
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Civil  Action  by  Sarah  O.  Bumey,  Sophia  D.  Evans, 
Emiline  E.  King  against  Edna  Allen,  Henry  N.  AUen^  A.  M. 
McNeill,  Executor  of  Henry  Allen,  heard  by  Judge  H.  R. 
Bryan  and  a  jury,  .at  March  Term,  1900,  of  Bladen  Supe- 
rior Court.  From  judgment  for  defendants,  the  plaintiffs 
appealed. 

/.  B.  Schullcen,  and  D.  J.  Lewis,  for  the  plaintiffs. 
C,  C.  Lyon,  for  the  defendants. 

Douglas,  «T.     This  was  an  issue  of  devisavit  vel  non,  on 
the  trial  of  which  the  will  was  sustained.     There  were  two 
exceptions  to  the  failure  of  his  Honor  to  give  the  prayers  of 
the  caveators,  but,  as  one  of  them  was  simply  a  prayer  for  a 
direction  of  the  verdict,  and  the  other  was  given  in  the  charge 
substantially  as  far  as  it  should  have  been  given,  we  see  no 
error  in  the  refusal  of  the  Court.     The  only  remaining  ex- 
ceptions are  those  stated  in  the  record  as  follows :     "The  pro- 
pounders  then  introduced  one  Taylor,  and  asked  him  the  fol- 
lowing questions,  to- wit:     ^Question  1.  Did  you  go  to  the 
house  where  they  say  Henry  Allen  died  V     (The  caveators 
objected  to  this  question.     His  Honor  overruled  the  objec- 
tion, and    the   caveators   excepted.)      The   witness   then  an- 
swered, ^I  did.'     (The  caveators  objected  to  this  answer.  His 
Honor  overruled  the  objection,  and  the  caveators  exoepte<l.) 
'Q.  2.  Did  you  hear  the  witnesses  testify  here  to-day  as  to  the 
position  Henry  Allen  was  in  at  the  time  the  witnesses  signed 
the  will;  and  from  what  the  witnesses  testified,  and  from 
your  knowledge  of  the  room,  could  Henry  Allen  have  seen 
the  witnesses  and  the  paper-writing  at  the  time  the  witnesses 
signed  the  same  V     (The  caveators  objected  to  this  question. 
His  Honor  overruled  the  objection,  and  the  caveators  ex- 
oepted.)     The  witness   Taylor  then  testified,  under  objec- 
tions, as  follows :     'I  have  been  to  Allen's  house  recently.  .  I 
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measured  the  room,  and  it  is  seventeen  feet  long  and  fourteen 
feet  wide.  I  have  heard  the  witnesses  testify  as  to  Allen's 
position  in  the  bed,  and,  from  my  knowledge  of  the  room, 
Allen  could  have  seen  the  witnesses  and  the  paper.  I  laid 
on  the  bed.  If  the  witnesses  were  between  Allen  and  the 
table,  he  could  not  have  seen  the  paper.  I  went  to  Allen's 
house  last  Friday.  Jones,  Devane,  and  C.  C.  Lyon  were 
there  with  me.'  (The  caveators  objected  to  this  testimony. 
Objection  overruled.  Caveators  excepted.)  The  propound- 
ers  then  introduced  one  Marshall  Pait  as  a  witness,  and  asked 
him  the  following  questions :  ^Question  1.  Did  you  hear  the 
wit.iiesses  here  to-day  describe  the  position  of  the  bed  on 
which  Allen  was  lying,  and  where  the  witnesses  to  the  paper- 
writing  were  at  the  time  they  signed  the  papers  and  from 
what  the  witnesses  testified,  and  from  your  knowledge  of  the 
room,  could  Henry  Allen  have  seen  the  witnesses  and  the 
pa])er-writing  at  the  time  the  witnesses  signed  it?'  (Cavea- 
tors objected  to  this  question.  Ilis  Honor  overruled  the  ob- 
je(;tion,  and  the  caveators  excepted.)  The  witness  Pait  then 
testified,  under  objection,  as  follows:  ^I  have  heard  the  wit- 
nesses describe  the  position  of  the  bed  and  where  the  wit- 
ncjsses  to  the  paper-writing  were  at  the  time  they  signed  the 
paper,  and,  from  my  knowledge  of  the  room,  Allen  could 
have  seen  the  paper  when  it  was  subscribed  by  the  witnesses. 
If  the  witnesses  were  between  Allen  and  the  table,  he  could 
not  have  seen  the  paper.  I  went  there  yesterday.'  (The 
caveators  objected  to  this  testimony.  Uis  Honor  overruled 
the  objection,  and  the  caveators  excepted.)"  The  ground 
giv(3n  for  the  exceptions  is  that  this  testimony  amounted 
simply  to  the  witnesses'  expressing  their  opinion  as  to  the 
essential  fact  to  be  proved.  The  issue  is  the  proper  execution 
of  the  will — a  mixed  question  of  law  and  fact.  While  the 
testimony  of  these  witnesses  strongly  tended  to  prove  the 
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issue,  it  was  in  itself  rather  a  statement  of  fact  than  an  ex- 
pression of  opinion.  What  the  witnesses  evidently  intended 
to  say,  and  what  they  did  say  substantially,  is,  that  from 
their  personal  knowledge  of  the  room  and  its  furniture,  if  the 
testator  were  lying  in  the  position  testified  to  by  the  other 
witnesses,  he  could,  as  a  matter  of  fact,  have  seen  the  sub- 
scribing witnesses  when  they  signed  the  will.  This  was  not 
expert  testimony,  and  involved  no  question  of  technical  or 
scientific  knowledge.  It  was  equivalent  to  saying,  from  their 
personal  knowledge  of  the  room,  that  a  person  lying  in  a  cer- 
tain position  on  a  bed  in  a  certain  part  of  the  room  could  see 
certain  other  persons  in  another  designated  part  This  is 
rather  the  statement  of  a  physical  fact  than  the  expression 
of  a  theoretical  opinion,  and  seems  clearly  to  come  within  the 
rule  laid  down  in  Arrowwood  v.  Railroad  Co,,  126  N.  C, 
629,  632.  As  we  see  no  substantial  error  in  the  trial  of  the 
action,  the  judgment  is  affirmed. 

Faircloth,  C.  J.,  dissents. 

•  FuRCHES,  J.  (dissenting).  I  can  not  concur  in  the  opin- 
ion of  the  Court.  I  think  it  is  too  plain  for  argument  that  a 
witness  can  not  be  allowed  to  do  the  work  of  the  jury.  The 
issue  to  be  tried  was  whether  the  paper  propounded  was  the 
last  will  and  testament  of  Henry  Allen,  and  the  question  in- 
volved was  whether  it  was  witnessed  in  his  presence.  The 
propounders,  for  the  purpose  of  showing  that  it  was,  asked 
one  Taylor,  "Did  you  hear  the  witnesses  testify  here  to-day 
as  to  the  position  Henry  Allen  was  in  at  the  time  the  wit- 
nesses signed  the  will ;  and  from  what  the  witnesses  testified, 
and  from  your  knowledge  of  the  room,  could  Henry  Allen 
have  seen  the  witnesses  and  the  paper-writing  at  the  time  the 
witnesses  signed  the  same?"  This  was  objected  to,  but 
allowed,  and  the  caveators  excepted.     Witness  Taylor  then 
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testified,  under  abjection,  as  follows:  ^'I  have  been  to 
Allen's  house  recently.  I  measured  the  roonai,  and  it  is  seven- 
teen feet  long  and  fourteen  feet  wide.  I  have  heard  the  wit- 
nesses testify  as  to  Allen's  position  in  the  bed,  and,  from  my 
knowledge  of  the  room,  Allen  could  have  seen  the  witnesses 
and  the  paper. ^'  This  evidence  was  based  upon  what  the  wit- 
nesses testified  to  as  to  Allen's  position,  and  as  to  the  place 
where  the  paper  was  signed.  Taylor  was  not  present  when 
the  paper  was  signed,  and  could  not  know  the  position  of 
Allen,  nor  where  the  paper  was  when  it  was  signed,  except 
by  the  testimony  of  the  witnesses  that  were  there  when  it  was 
signed.  And  to  give  the  opinion  he  did  he  was  compelled  to 
pass  upon  the  truth  of  the  witnesses  that  had  testified.  If  he 
had  been  an  expert,  he  could  not  have  done  this,  and  the  ques- 
tion and  answer  would  have  been  improper.  Indeed,  it  seems 
to  me  that  the  opinion  of  the  Court  in  effect  admitted  that 
it  was  incompetent.  This,  I  think,  appears  by  the  following 
sentence  in  the  opinion:  "What  the  witnesses  evidently  in- 
tended to  say,  and  what  they  did  say,  substantially,  is  that 
from  their  personal  knowledge  of  the  room  and  its  furniture, 
if  the  testator  were  lying  in  the  position  testified  to  by  the 
other  witnesses,  he  could,  as  a  matter  of  fact,  have  seen  the 
subscribing  witnesses  when  they  signed  the  will."  This  is 
putting  a  construction  on  the  evidence  that  I  think  is  not  jus- 
tified. But  this  construction  does  not  cure  the  objection.  It 
still  leaves  the  witness's  (Taylor's)  opinion  to  rest  upon  what 
the  other  witnesses  had  testified  to. 
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WILLIAMSON  V.  PENDER. 
(December  22,  1900.)  * 

1.  Judgment — Erroneous — Inegular, 

An  erroneous  or  irregular  judgment  is  valid  till  reversed  or  sec 
aside,  and  can  not  be  tested  by  disobeying  it. 

2.  Conlempt — Imprisonment — Refus^ing  to  Deliver  Property 

— Receiver. 

A  person  refusing  to  obey  an  order  of  court  to  deliver  property 
to  a  receiver  may  be  imprisoned  until  tlie  order  is  complied 
with. 

3.  Contempt — Evidence — Sufficiency. 

The  evidence  in  this  case  is  sufficient  to  justify  court  in  ad- 
judging a  person  in  contempt  for  refusal  to  obey  order  to 
deliver  property  to  a  receiver. 

Civil.  Action  by  W.  B.  Williamson,  Trustee  of  the  Na- 
tional Bank,  of  Asheville,  against  R.  H.  Pender  and  M.  R. 
Pender,  heard  by  Judge  0.  U.  Allen,  at  Webster,  October  3, 
1900.     Judge  Allen  found  the  following  facts: 

This  cause  coming  on  to  be  heard  on  motion  of  the  plain- 
tiif,  W.  B.  Williamson,  trustee,  and  W.  A.  Gibson,  receiver, 
for  an  attachment  against  the  defendants  for  contempt  of 
court,  and  for  an  order  placing  said  receiver  in  the  actual 
possession  of  the  land  and  premises  in  dispute,  and  being 
heard,  and  it  appearing  to  the  Court  that  an  order  was  made 
by  the  undersigned,  Judge  of  the  Superior  Court  at  Cham- 
bers, in  Asheville,  N.  C,  on  the  30th  day  of  August,  1900, 
requiring  the  defendants,  R.  H.  Pender  and  Mary  R.  Pen- 
der, to  appear  before  his  Honor,  the  said  Judge,  at  Chambers, 
in  Brevard,  N.  C,  on  the  12th  day  of  September,  1900,  and 
show  cause,  if  any  they  had,  why  they  should  not  be  attached 
127 31 
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for  contempt  of  court  for  wilfully  and  unlawfully  disobeying 
the  orders  of  the  Court,  and  for  not  surrendering  possession 
of  the  land  and  premises  described  in  the  plaintiff's  com- 
plaint to  said  receiver,  and  for  not  accounting  to  said  re- 
ceiver for  the  rents  and  profits  of  said  land;  and  it  further 
appearing  that  said  defendants  were  duly  served  with  said 
order  by  C.  C.  Martin,  sheriff  of  the  said  county  of  Swain, 
and  that  said  defendants  failed  to  appear,  and  the  said  Mary 
R.  Pender  failed  to  make  any  answer  to  said  order  and  rule 
of  court,  and  that  an  order  was  thereupon  made  by  the  under^ 
signed.  Judge  at  the  time  and  place  aforesaid,  directing  the 
said  sheriff  to  arrest  said  defendants,  and  to  have  them  and 
each  of  them  before  the  undersigned  Judge  of  the  Superior 
Court  at  Chambers  in  Waynesville,  N.  C,  on  the  20th  day  of 
September,  1900,  to  answer  as  for  contempt,  and  to  be  dealt 
with  according  to  law.  And  it  further  appearing  to  the 
Court  that  the  said  C.  C.  Martin,  sheriff,  as  aforesaid,  pro- 
duced the  said  R.  H.  Pender  before  his  Honor,  the  said 
Judge,  at  the  time  and  place  aforesaid,  but  failed  to  produce 
the  said  Mary  R.  Pender,  and  that  said  cause  was  thereupon 
continued  for  hearing  at  Chambers,  in  Webster,  N.  C,  on 
the  3d  day  of  October,  1900,  and  a  further  order  was  made 
directing  the  said  C.  C.  Martin,  sheriff,  as  aforesaid,  to  hold 
the  said  R.  H.  Pender'to  bail  in  the  sum  of  $200  for  his  ap- 
pearance before  said  Judge  at  the  time  and  place  aforesaid, 
and  further  directing  said  sheriff  to  arrest  the  said  Mary  R. 
Pender,  and  have  her  before  said  Judge  at  said  time  and 
place,  to  answer  as  for  contempt,  and  to  be  dealt  with  accord- 
ing to  law ;  and  said  last-named  order  having  been  executed 
by  said  sheriff,  and  said  defendants  having  appeared  and 
answered,  and  now  being  present  before  the  Court,  the  Court 
finds  the  following  facts : 

1.  That  at  Spring  Term,  1899,  of  the  said  Superior  Court 
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of  Swain  County,  an  order  was  made  by  his  Honor,  H.  R. 
Starbuck,  Judge  presiding,  and  holding  the  courts  of  the 
Twelfth  Judicial  District  at  said  time,  appointing  the  said 
W.  A.  Gibson  receiver  of  the  land  and  premises  in  contro- 
versy in  this  action,  consisting  of  about  three  hundred  acres 
of  cleared  and  tillable  land  and  about  one  hundred  and  ninety 
acres  of  forest  or  woodland,  with  a  substantial  and  oomfortr 
able  dwelling-house,  containing  six  or  eight  rooms,  and  a  large 
and  commodious  bam  and  other  outbuildings  thereon ;  which 
said  order  appeai*s  in  the  record  and  is  made  a  part  of  these 
findings  of  fact. 

2.  That  the  said  W.  A.  Gibson  executed  bond  as  required 
by  said  order,  and  immediately  entered  upon  his  duties  as 
receiver  aforesaid,  and  demanded  possession  of  eraid  land  and 
premises  of  the  said  R.  H.  Pender  and  Mary  R.  Pender,  both 
of  whom  refused  to  surrender  possession  to  said  receiver,  or 
to  recognize  him  as  their  landlord,  or  to  pay  any  rent  to  him 
for  said  farm  and  have  continued  in  the  occupation  of  the 
same  and  in  the  receipt  of  the  rents  and  profits  thereof  since 
said  time,  with  the  exception  hereinafter  stated. 

3.  That  at  Spring  Term,  1900,  of  the  said  Superior  Court 
of  Swain  County,  a  further  order  was  made  in  said  cause  by 
his  Honor,  T.  A.  MclSTeill,  Judge  presiding,  and  holding  the 
courts  of  the  Twelfth  Judicial  District,  correcting  the  said 
former  order,  by  which  the  said  W.  A.  Gibson  was  appointed 
receiver,  which  said  order  made  by  Judge  McNeill  appears  in 
the  record,  and  is  made  a  part  of  these  findings  of  fact. 

4.  That  after  the  making  of  said  order  by  his  Honor, 
Judge  McNeill,  the  said  W.  A.  Gibson  again  demanded  pos- 
session of  said  land  and  premises  from  the  said  R.  H.  Pender 
and  Mary  R.  Pender,  both  of  whom  refused  to  surrender  pos- 
session to  said  receiver,  or  to  recognize  him  as  their  land- 
lord, or  to  pay  rent  to  him  whatever,  the  said  R.  H.  Pender 
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claiming  to  have  nothing  to  do  with  the  matter,  and  alleging 
that  possession  was  in  his  wife,  the  said  Mary  R.  Pender. 

5.  That  the  annual  rental  value  of  said  land  and  premises 
is  at  least  one  hundred  dollars,  and  the  said  defendants  have 
been  in  the  continuous  occupation  of  said  premises,  living  in 
the  dwelling-house  and  using  the  other  buildings  thereon, 
since  the  time  of  the  first  appointment  of  said  receiver,  and 
in  the  receipt  of  all  the  rents  and  profits  thereof,  except  that 
said  receiver  collected  about  thirty-one  and  three-fourth 
bushels  of  corn  from  one  tenant  on  said  farm  who  had  rented 
from  the  defendant  Mary  R.  Pender  for  the  year  1899. 

6.  That  the  name  of  the  said  Mary  R.  Pender  was  in- 
serted in  the  original  summons  issued  in  said  action  as  a 
party-defendant,  at  the  time  of  the  issuing  of  the  same,  on 
the  9th  day  of  June,  1899 ;  but  said  summons  was  never 
served  upon  said  defendant,  and  she  had  not  been  served  with 
process  at  the  time  of  the  making  of  said  order  by  his  Honor, 
Judge  Starbuck,  at  Spring  Term,  1899,  of  said  court 

7.  That  an  alias  sunmaons  was  duly  issued  for  said  defemi- 
ant  by  order  of  Court,  which  was  served  on  the  said  defend- 
ant Mary  R.  Pender  on  the  18th  day  of  August,  1899,  but  no 
answer  was  filed  in  said  action  by  either  of  said  defendants 
until  the  4th  day  of  December,  1899. 

8.  That  at  Spring  Term,  1899,  of  said  court,  when  said 
order  was  made  by  his  Honor,  Judge  Starbuck,  appointing 
said  receiver,  one  R.  L.  Leatherwood,  a  practicing  attorney 
in  said  court,  having  been  employed  by  the  said  R.  H.  Pen- 
der, a  party-defendant  with  his  said  wife,  entered  a  general 
appearance  in  said  cause  for  both  of  said  defendants  and 
waived  notice  of  the  motion  made  for  the  appointment  of  said 
receiver ;  and  the  Court  further  finds  that  said  Leatherwoo<l 
is  solvent. 

9.  That  the  said  Mary  R  .Pender  has  had  notice  of  the 
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appointment  of  the  said  W.  A.  Gibson  as  receiver,  and  on  the 
17th  day  of  November,  1899,  caused  notice  to  be  served  on 
said  Gibson  to  show  cause,  at  Fall  Term,  1899,  why  he  should 
not  be  removed  from  said  reoedvership,  but  said  motion  was 
never  made. 

It  is  therefore  considered,  ordered,  and  adjudged  by  the 
Court  that  the  said  Mary  R.  Pender  is  in  contempt  of  this 
Court,  and  that  she  be  attached  for  contempt  of  court,  and 
that  she  pay  a  fine  of  $50  for  wilfully  and  unlawfully  refus- 
ing to  obey  the  orders  of  this  Coitrt,  and  that  she  pay  all  the 
costs  of  this  proceeding,  to  be  taxed  by  the  Clerk  of  the  said 
Superior  Court  of  Swain  County. 

It  is  further  ordered  and  adjudged  by  the  Court  that  said 
defendants,  and  each  of  them,  their  tenants,  agents,  and  attor- 
neys, surrender  immediate  possession  of  said  land  and  prem- 
ises, and  every  part  thereof,  and  the  present  crops  thereon,  to 
said  receiver;  and  they  and  each  of  them,  and  their  aiders 
and  abettors,  are  enjoined  from  trespassing,  or  otherwise 
interfering  with  said  property,  or  the  possession  thereof  by 
said'  rieceiver. 

It  is  further  ordered  and  adjudged  that  the  said  Mary  R. 
Pender  be,  and  she  is  hereby  committed,  to  the  common  jail 
of  Swain  County  till  she  pay  said  fine  and  costs,  and  shall 
surrender  possession  of  said  land  to  said  receiver,  and  shall  in 
all  things  comply  with  the  orders  of  this  Court ;  and  to  thait 
end  she  is  hereby  committed  to  the  custody  of  the  said  C.  C. 
Martin,  sheriff  of  the  said  county  of  Swain.  If,  however, 
the  said  Mary  R.  Pender  shall  forthwith  pay  to  the  said  W. 
A.  Gibson,  receiver,  the  sum  of  $100,  or  shall  secure  the 
same  to  his  satisfaction,  to  be  paid  within  ninerty  days  from 
this  date,  she  shall  be  entitled  to  occupy  said  land  and  prem- 
ises as  his  tenant  until  the  next  term  of  the  Superior  Court 
of  the  said  county  of  Swain,  an'd  shall  be  entitled  to  all  the 
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crops  now  growing  on  said  land  and  premises,  and  to  the  rents 
arising  from  the  same,  and  shall  be  relieved  from  that  part  of 
this  judgment,  which  requires  her  to  surrender  immediate 
possession  of  said  land  and  premises,  and  the  crops  thereon, 
to  said  receiver. 

The  question  as  to  the  rents  and  profits  for  the  year  1899 
is  reserved  for  further  consideration  and  for  adjudication 
until  the  next  term  of  the  said  Superior  Court  of  Swain 
County. 

The  defendant  R.  H.  Pender,  having  disclaimed  any  in- 
terest in  said  property,  is  discharged. 

O.  H.  Allen, 
Judge  Presiding  Twelfth  Judicial  DistricL 

From  judgment  adjudging  defendant  Mary  R.  Pender 
guilty  of  contempt,  she  appealed. 

Oeorge  A.  Shufordj  and  Davidson  &  J  ones j  for  the  plain- 
tiff. 

Shepherd  &  Shepherd,  for  the  defendant. 

Clark,  J.  This  is  an  appeal  from  a  judgment  in  pro- 
ceedings for  contempt  rendered  upon  the  following  state  of 
facts,  somewhat  condensed  from  the  findings  made  by  the 
Judge.  ,The  defendants  are  W.  R.  Pender  and  his  wife, 
Mary  R.  Pender.  The  summons  was  served  on  R.  H.  Pen- 
der, June  9,  1899,  but  not  upon  his  wife.  R.  L.  Leather- 
wood,  Esq.,  a  practicing  attorney  in  said  court,  and  whom 
the  Court  finds  to  be  solvent,  however,  eoatered  a  general  ap- 
pearance for  both  defendants,  having  been  employed  by  the 
husband,  and  waived  notice  of  the  motion  for  appointment 
of  a  receiver.  At  the  June  Term  of  the  Swain  Superior 
Court,  1899,  Judge  Starbuck,  after  finding  as  facts  the  ap- 
pearance of  both  defendants  in  the  waiver  by  them  of  noiioe 
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of  motion  for  a  receiver,  and  that  they  were  insolvent,  ap- 
pointed W.  A.  Gibson  receiver  of  the  real  estate  in  contro- 
versy. Out  of  abundant  caution,  however,  an  alias  summons 
was  issued,  August  17,  1899,  and  served  upon  the  feme 
defendant,  August  22,  1899.  Said  feme  defendant  also  had 
actual  notice  of  the  appointment  of  the  receiver  theretofore 
made,  and  on  November  17,  1899,  she  caused  notice  to  be 
served  upon  the  receiver  (Gibson)  to  show  cause  at  Eall 
Term,  1899,  Superior  Court,  why  he  should  not  be  removed 
from  the  receivership ;  but  the  motion  was  not  brought  by  her 
to  a  hearing,  and  the  defendants  filed  their  answer  in  said 
action  December  4,  1899.  At  Spring  Term,  1900,  both 
defendants  l)eing  represented  by  counsel.  Judge  McNeill 
corrected  and  amended  the  former  order  appointing  a  receiver 
nunc  pro  tunc  so  as  to  read :  *^It  is  now,  on  motion  of  coun- 
sel for  plaintiff,  considered  and  ordered  that  W.  A.  Gibson 
be,  and  he  is  hereby,  appointed  receiver  to  take  charge  of  the 
land  and  rents  and  profits  described  in  the  plaintiffs'  com- 
plaint, and  that  he  is  authorized  and  empowered  to  enter 
upon  the  duties  of  such  receiver  upon  entering  into  bond," 
etc.  After  the  said  order  by  Judge  McNeill,  the  receiver 
again  demanded  possession  of  said  premises  of  the  defendants 
(which  had  theretofore  been  refused),  but  the  defendants 
again  refused  to  surrender  possession  of  said  premises,  or  to 
pay  rent,  or  to  recognize  or  obey  the  order  of  the  Court, 
though  they  Were  in  possession  of  the  land  and  receiving  the 
rents  and  profits.  Upon  affidavit  to  that  effect,  filed  before 
Judge  Allen,  August  18,  1900,  he  issued  notice  to  the 
defendants,  which  was  duly  served,  to  appear  and  show  cause 
before  him  at  Brevard,  September  12,  1900,  why  they  should 
not  be  attached  for  contempt.  Neither  of  the  defendants  ap- 
peared at  the  return  day  of  the  rule.  The  male  defendant 
»ent  an  answer,  which  the  Judge  found  insuflScient,  evasive, 
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and  frivolous,  and  the  feme  defendant  filed  no  answer  at  all. 
Thereupon  the  Judge,  finding  the  above  facts,  issued  an  order 
to  the  sheriff  to  arrest  them,  to  be  brought  before  him,  at 
Waynesville,  September  20,  1900,  to  answer  for  the  con- 
tempt of  court.  On  that  day  the  sheriff  produced  only  the 
male  defendant ;  whereupon  the  proceeding  was  continued  fw 
hearing  at  Webster,,  October  3,  1900,  and  an  alias  order  of 
arrest  was  issued  for  the  feme  defendant,  and  at  that  time 
and  place,  both  defendants  being  present  and  heard,  the 
Judge  found  the  above  facts,  and,  further,  that  the  annual 
rental  value  of  the  land  was  at  least  $100,  and  that  the 
defendants  had  been  in  continuous  occupation  of  said  prem- 
ises, living  in  the  dwelling-house  and  using  the  other  build- 
ings, since  the  appointment  of  said  receiver,  and  in  receipt  of 
all  the  rents  and  profits,  except  31|  bushels  of  corn  paid  by 
one  of  the  tenants  who  had  rented  from  the  feme  defendant 
for  the  year  1899.  Upon  these  findings,  the  fem,e  defendant 
was  adjudged  guilty  of  contempt  of  court,  and  fined  $50,  and 
taxed  with  the  costs  of  the  contempt  proceedings.  The  Court 
further  ordered  the  defendant-s  to  surrender  immediate  pos- 
session of  the  premises  and  the  crops  to  the  receiver,  and  en- 
joined them,  their  aiders  and  abettors,  from  interfering  with 
the  possession  of  the  premises.  The  Court  committed  the 
feme  defendant  to  jail  (the  male  defendant  having  dis- 
claimed any  right  in,  or  control  over,  the  realty,  which  was 
the  property  of  the  wife)  till  payment  of  said  '$60  fine  and 
costs  in  contempt,  and  till  she  should  surrender  the  premises 
and  comply  with  the  order  of  the  Court ;  with  a  proviso,  how- 
ever, that  if  she  should  forthwith  pay  to  the  receiver  $100,  or 
secure  the  same  to  be  paid  within  90  days,  she  might  be 
allowed  to  remain  in  possession  as  tenant  of  the  receiver,  and 
take  the  rents  for  this  year.  The  question  as  to  liability  for 
rents  and  profits  for  the  year  1899  was  reserved  till  the  next 
term  of  court. 
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The  facts  are  thus  recited  at  some  length,  though  not  alto- 
ge»ther  as  full  as  set  out  in  the  record  and  in  the  findings  of 
the  Judge.  It  is  almost  incredible  that  this  Court  should 
be  asked  to  hold  that  the  appellants  were  not  guilty.  They 
certainly  have  been  very  badly  advised  by  some  one. 

If  there  was  any  error  or  irregularity  in  the  appointment 
of  a  receiver,  that  could  only  be  corrected  by  an  appeal  there- 
from. In  the  meantime,  such  order  would  be  valid  and 
binding,  and  should  be  obeyed,  unless  suspended  by  the  bond 
given,  on  appeal.  An  erroneous  or  irr^ular  judgment  can 
not  be  tested  by  disobeying  it.  It  is  valid  till  reversed  or  set 
aside. 

The  only  possible  defense  for  disobedience  of  the  order 
appointing  a  receiver,  it  not  being  appealed  from,  would  be 
that  the  order  is  void  for  lack  of  service  of  process  upon  the 
feme  defendant;  but  she  has  in  the  amplest  manner  been 
made  a  party  to  the  proceedings,  has  had  full  notice  of  the 
orders  of  the  Court,  and  has  contemptuously  disr^arded 
them.  The  judgment  of  imprisonment  till  the  order  was 
•complied  with  is  valid.     Delozier  v.  Bird,  123  N.  C,  689. 

AflSrmed. 
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COOPER  V.  COOPER. 
(December  22,  1900.) 

1 .  Inju  n^  t  io n — Fraud — Judgment — A  limony — Divorce. 

Where,  pending  an  action  for  divorce  and  alimony,  the  hus- 
band confesses  judgments  to  third  parties,  and  the  wife  in- 
stitutes an  action  to  set  aside  ihe  judgments,  and  to  enjoin 
the  sale  and  execution  thereunder,  upon  the  ground  that  the 
judgments  were  fraudulent  and  intended  to  defeat  her  re- 
covery of  alimony,  and  the  husband  met  the  allegation  of 
fraud,  and  filed  affidavits  showing  every  item  of  the  in- 
debtedness for  which  the  judgments  were  confessed,  it  is 
error  to  continue  the  injunction. 

2.  Injunction — Irreparable  Damage. 

An  injunction  will  not  be  granted  unless  the  damages  are 
shown  to  be  irreparable. 

CiviT.  Action  by  Hannah  G.  Cooper  against  A.  D.  Cooper, 
W.  M.  (\>oper  and  D.  J.  Williams,  heard  by  Judge  0.  JET. 
Allen,  at  August  Term,  1900,  of  Buncombe  Superior  Court. 
From  an  order  restraining  a  collection  under  a  judgment  in 
favor  of  W.  M.  Cooper  and  D.  J.  Williams  against  A.  D. 
Cooper,  the  defendants  appealed. 

W.  R.  Whihon,  for  the  plaintiff. 

B.  F.  Long  and  George  B,  Nicholson,  for  the  defeoidants. 

Clark,  J.  The  plaintiff  instituted  an  action  for  divorce 
against,  the  defendant  A.  T),  Cooper,  and  applied  for  a  decree 
for  alimony.  Pending  that  litigation  A.  D.  Cooper  oan- 
feesed  judgment  in  Buncombe  Superior  Court  to  his  brother 
W.  M.  Cooper,  and  one  D.  J.  Williams,  his  co-defendants  in 
this  action,  for  $3,000.  This  action  is  brought  by  the  wife, 
alleging  that  said  confession  of  judgment  is  fraudulent,  and 
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that  the  purpose  thereof  is  to  defeat  her  recovery  in  the  ap- 
plication for  alimony  and  she  seeks  to  set  aside  the  judgment, 
and  an  injunction  against  the  sale  of  her  husband's  property 
under  the  execution  issued  thereon.  There  was  a  temporary 
restraining  order.  Upon  the  motion  to  continue  the  injunc- 
tion to  the  hearing,  the  answer  of  defendants  squarely  met 
the  allegation  of  fraud  as  to  the  judgment  confessed  by  A.  D. 
Cooper,  and  numerous  affidavits  are  filed  in  support  of  the 
answer.  It  was  error  to  continue  the  injunction  to  the  hear- 
ing. The  plaintiff  makes,  on  information  and  belief,  a 
broadside  allegation  of  fraud  in  the  confession  of  judgment, 
but  does  not  set  out  a  single,  solitary  fact  to  support  such 
belief,  nor  does  any  affidavit  filed  by  her  do  so,  whereas  the 
affidavits  filed  by  defendants  and  others  in  their  behalf,  set 
out  with  minute  circumstantiality  and  detail,  every  item  of 
the  indebtedness  for  which  the  judgment  was  confessed,  ac- 
companied by  the  checks  and  notes,  and  renewals  of  notes, 
and  statements  of  accounts,  showing  the  entire  bona  fides  of 
the  debt.  The  complaint  does  not  aver  that  either  A.  D. 
Cooper  or  W.  M.  Cooper  is  insolvent.  Indeed,  it  appears  by 
complaint  and  affidavit  of  plaintiff  that  A.  D.  Cooper  has 
property  to  the  value  of  many  times  the  judgments  against 
him  which  the  plaintiff  is  seeking  to  set  aside.  After  satis- 
fying W.  M.  Cooper's  judgment,  there  should  be  ample  prop- 
erty of  A.  D.  Cooper  to  satisfy  any  judgment  for  alimony 
which  the  plaintiff  is  likely  to  recover,  and  there  is  no  irre- 
parable damage  shown  to  justify  the  injunction.  Upon  the 
affidavits  pro  and  C07i  as  to  the  bona  fides  of  the  debt,  the 
great  weight  is  in  favor  of  defendants,  and  the  Court  was  not 
justified  in  restraining  W.  M.  Cooper  from  collecting  under 
his  judgment,  merely  because  the  plaintiff  avers  an  expecta- 
tion of  obtaining  a  judgment,  which,  if  obtained,  will  be 
junior  to  the  judgment,  execution  upon  which  is  sought  to  be 
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goo<;}s  and  notions  and  clothing  mercantile  business  in  Eliza- 
'beth  City,  N.  C,  and  during  the  latter  part  of  April,  1900, 
defendant  spent  three  days  going  from  house  to  house  in  the 
above  county,  exhibiting  samples  of  goods  of  said  Lavanstein, 
his  said  employer,  and  taking  orders  for  said  goods  from 
his  patrons  in  retail  quantities,  using  a  horse  and  buggy  for 
the  purpose  of  conveying  trunks  or  boxes  containing  said 
samples  from  place  to  place — of  dry  goods,  notions,  and  cloth- 
ing. (2)  That  the  orders  for  such  goods  were  by  said 
Franks  transferred  to  his  principal,  in  Elizabeth  City,  and 
there  the  goods  so  ordered  were  wrapped  in  packages,  and 
marked  to  the  various  purchasers  thereof  in  Dare  County, 
and  shipped  to  said  parties  in  care  of  defendant,  and  by  him 
delivered  to  said  purchasers  without  buggy,  cart,  or  wagon. 
(.3)  That  prior  to  this  time  the  Board  of  County  Commis- 
sioners had  made  an  order  that  no  more  peddlers'  license 
should  be  granted  for  Dare  County,  which  order  was  then  in 
force,  and  defendant  had  no  peddler's  license.  (4)  That 
sales  of  goods  were  made  in  the  above-indicated  manner  to 
^Irs.  Caroline  Etheridge  and  a  large  number  of  others  in 
said  county,  and  the  defendant  announced  it  as  his  purpose 
to  make  other  trips  in  the  future  for  the  purpose  of  selling 
merchandise  as  aforesaid,  as  clerk  of  said  Lavanstein.  If, 
upon  the  above  state  of  facts,  the  Court  be  of  opinion  that 
the  defendant  is  guilty,  then  the  jury  so  find;  if  otherwise, 
the  jury  find  him  not  guilty."  Thereupon  the  Court  was  of 
opinion  that  the  defendant  was  guilty,  and  the  defendant 
appealed  from  the  judgment  pronounced.  It  would  seem 
that  the  question  presented  by  this  appeal  is  settled  by  the 
decision  of  this  Court  in  Range  Co.  v.  Carver,  118  N.  C, 
328.  Sec.  23,  chap.  116,  Acts  1895,  is  the  same  as  sec.  25, 
chap.  11,  Acts  1899.  And,  this  being  so,  we  are  unable  to 
^  distinguish  this  case  from  the  case  of  Range  Co.  v.  Carver. 
Affirmed. 


612  IN  THE  SUPREME  COURT.  [127 


State  v.  Page, 


STATE  V.  PAGE.  ' 

(October  16,  1900.) 

1.  Assault — Intent  to  Commit  Rape — Rape — Sufficiency  of 

Eviden ce — Criminal  Law, 

Evidence  in  this  case  as  to  intent  held  sufficient  to  go  to  the  jury. 

■ 

2.  Confession — Findings  of  Court — Admissions — Evidence. 

Finding  of  Court  that  a  confession  was  voluntary,  there  being 
no  evidence  to  the  contrary,  is  not  reviewable. 

Paiucloth,  C.  J.,  dissenting. 

Lndict.mknt  against  William  Page,  heard  by  Judge  17.  R. 
Starbuch  and  a  jury,  at  Fall  Term,  1900,  of  Pitt  Superior 
Court.  Krom  a  verdict  of  guilty  and  judgmout  thereon,  the 
defendant  appealed. 

Zeb    V.   Walsor,  Attorney-General,  for  the  State. 
Skinner  d*  Wliidbee,  for  the  defendant. 

Clark,  J.  This  was  an  indictment  for  an  assault  with 
intent  to  commit  rape.  The  defendant  demurred  to  the  evi- 
dence, and  also  rec]uested  the  Court  to  instruct  the  jury  that 
the  evidence  failed  to  show  any  intent  to  commit  rape,  and 
that  there  was  not  sufficient  evidence  to  justify  finding  the 
defendant  guilty  of  a  greater  offense  than  a  simple  assault. 
The  demurrer  was  overruled,  and  the  prayer  was  refused,  and 
the  defendant  excepted. 

The  prosecutrix  tostifieil  that  the  defendant,  who  was  em- 
ployed as  a  casual  day-lai)orer  by  h(»r  husband, opened  the  door 
of  her  room  where  she  was  lying  do^vn  on  a  pallet  with  her 
baby,  without  knociking,  and  asked  where  her  husband  was. 
Bsing  told  that  he  was  absent,  the  defendant  expressed  his 
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intention  to  put  his  hands  on  her.  She  said,  "No,  you  are 
not,"  whereupon  he  starteil  into  the  room,  when  she  jumped 
up,  and  ran  to  the  back  door,  which  was  in  an  adjoining 
room,  leaving  her  baby  upon  the  floor.  The  defendant  pur- 
sued her,  and,  as  she  caught  hold  of  the  knob  of  the  back  door, 
he  caufrht  hold  of  her,  and  also  put  his  other  arm  between 
her  and  the  door.  After  a  struggle,  she  got  loose,  and,  open- 
ing the  door,  -she  escaped  into  the  back  yard.  He  did  not 
follow  her  furth(»r,  it  seems,  and,  being  told  by  her  that  she 
would  tell  her  husband,  asked  her  not  to  do  so,  and  said  he 
had  only  felt  of  her  breast.  His  confession  that  the  above 
sltfttement  was  true  was  also  in  evidence,  in  which  he  further 
stated  that  he  was  "afraid  that  her  husband  would  come  in, 
and  he  stopped."  The  admission  of  the  confession  as  evi- 
dence was  excepted  to  on  the  ground  that  it  was  made  under 
duress,  but  the  Judge  found  as  a  fact  that  the  confession  was 
voluntary,  and  his  admission  of  the  evidence  is  not  review- 
able, as  there  was  evidence  to  that  effect  (and,  indeed,  none 
to  the  contrary).  State  v.  Crowson,  98  N.  C,  595;  State 
V.  Burgwyn,  87  N.  C,  572 ;  State  v.  Andrew,  61  N.  C,  205. 
There  was  some  other  evidence  which  was  properly  submitted 
to  the  consideration  of  the  jury,  but  is  not  material  upon  the 
inquiry  whether  there  was  any  evidence.  Upon  the  above 
testimony,  we  can  not  declare,  as  a  matter  of  law,  that  there 
was  no  evidence  of  an  assault  "with  felonious  intent  to  have 
carnal  knowledge  of  the  person  of  the  prosecutrix,  forcibly 
and  against  her  will."  State  v.  Mitchell,  89  N.  C,  521; 
Staie  V.  Williafns,  121  N.  C,  628.  The  intent  of  the  de- 
fendant is  solely  for  the  jury.  The  Judge  and  jury  see  the 
bearing  of  the  witnesses  under  examination  and  many  other 
things  incident  to  a  trial  which  throw  a  vivid  light  in  the 
investigation  of  the  truth,  but  which  can  not  be  transmitted 
in  the  cold  words  of  a  transcript  sent  to  this  Court  One 
127 33 
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great  advantage  of  a  trial  by  jury  is  that  they  can  see  and 
hear  and  judge  from  their  knowledge  of  human  nature  and 
of  everyday  things  of  life  in  coming  to  a  correct 
conclusion  upon  matters  which  are  too  intangible  to  be 
passed  up  to  an  appellate  court  in  the  transcript  But,  at 
all  events,  the  prosecutrix  testified  that  the  defendant  invaded 
her  house,  threatening  to  lay  hands  upon  her,  pursued  her  to 
the  back  door,  took  hold  of  her,  and  attempted  to  prevent  her 
escape,  and  that  she  got  loose  from  him  only  after  a  struggle, 
and  the  defendant  confessed  the  truth  of  her  statement,  and 
added  that  he  stopped  because  he  feared  her  husband  would 
return.  In  submitting  the  evidence  of  his  intent  to  the 
jury,  there  was 
No  error. 

Eairoloth,  C.  J.,  dissents. 


STATE  V.  OVERBY. 
(October  30, 1900.) 

Verdict — Jury — Poll — Larceny — Burglary. 

Where,  upon  a  poll  of  the  Jury,  a  juror  responds,  "I  agreed  to 
find  him  guilty  of  taking  the  money,"  it  is  error  for  Court 
to  order  verdict  of  guilty  of  larceny  entered  against  de- 
fendant. 

Indictment  against  Amos  Overby,  heard  by  Judge  J,  W. 
Bowman  and  a  jury,  at  Fall  Term,  1900,  of  Vance  Superior 
Court.  From  a  verdict  of  guilty  and  judgment  thereon,  the 
defendant  appealed. 

Zeb,  V,  Walser,  Attorney-General,  for  tihe  State. 
Pittman  dk  Kerr,  for  the  defendant. 
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FuECHES,  J.  This  case  comes  before  us  upon  objection 
of  the  defendant  to  the  entry  of  the  verdict  of  guilty.  The 
defendant  was  indicted  in  two  counts — one  for  burglariously 
entering  the  dwelling-house  of  one  Green  Reavis  "in  the  day- 
time," with  the  felonious  intent  to  steal.  The  other  count 
was  for  the  larceny  of  money  taken  from  said  dwelling- 
house.  It  seems  that  the  jury  had  trouble  in  coming  to  a  ver- 
dict, returned  into  court  several  times,  and  reported  that 
rh(y  had  not  agreed,  and  that  they  did  not  believe  they  would 
he  able  to  agree,  and  asked  what  was  to  be  done  when  one 
juror  would  not  act  or  come  to  any  conclusion.  The  Court 
tlien  stated  to  them  that  it  was  the  duty  of  each  juror  to  act 
for  himself,  and  indicate  his  finding  by  his  vote,  and  directed 
them  to  retire  again.  In  the  course  of  a  few  hours  the  jury 
came  into  court  again,  and  were  asked  if  they  had  agreed  on 
a  verdict,  when  the  foreman  responded  that  they  had.  They 
*were  then  asked  what  was  their  verdict,  when  the  foreman 
responded,  "Guilty  on  both  counts."  The  defendant  then 
demanded  that  the  jury  should  be  polled  on  both  counts, 
which  was  done,  and  11  answered,  "Guilty  on  both  counts." 
But  one  of  the  jury,  by  the  name  of  James  M.  Watson,  said : 
**I  don't  know  much  about  two  counts.  I  agreed  to  find  him 
guilty  of  taking  the  money."  The  Court  then  said  to  him: 
"How  do  you  suppose  he  got  the  money?"  And  the  juror 
answered :  "I  don't  know  very  much  about  that.  It  was  too 
long  between  drinks."  The  Court  then  ordered  "a  verdict  of 
guilty  to  be  entered  on  the  second  count,  for  larceny."  This 
verdict  is  not  such  a  verdict  as  should  be  allowed  to  stand. 
It  is  not  a  unit — an  agreement  in  the  minds  of  the  12  jurors, 
concurring  in  the  gtiilt  of  the  defendant,  which  is  necessary 
to  constitute  a  verdict  of  guilty.  It  requires  more  than  the 
simple  "taking  of  property"  to  constitute  larceny.  It  must 
be  taken  and  carried  away  with  the  felonious  intent  which 
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is  the  gravamen  of  the  offense.  The  verdict  of  the  juror 
Waitson  is  lacking  in  this  material  element,  and  vitiates  the 
verdict.  But  we  can  not  close  this  opinion  without  saying 
that,  if  the  juror  Watson  was  not  punished  for  contempt,  it 
must  have  been  owing  to  the  great  leniency  of  the  presiding 
Judge.  Not  that  he  failed  to  agree  with  his  fellows  upon  a 
verdict  of  guilty,  for  in  this  matter  he  must  be  allowed  to 
exercise  his  own  judgment,  without  restraint  from  the  Oourt 
or  anyone  else;  but  for  the  manner  in  which  he  demeaned 
himself,  and  for  the  impertinent  answer  he  made  to  a  per- 
tinent question  asked  him  by  the  Court — "that  it  had  been 
too  long  between  drinks."  There  was  error  in  ordering  the 
verdict  of  guilty  to  be  entered  against  the  defendant^  for 
which  he  is  entitled  to  a  new  trial. 
Error.     Ifew  trial. 


STATB  V.  RIPPY. 
(October  30, 1900.) 


Rape — Punishment — Sentence — State's  Prison — The  Code, 
Sec.  1096. 

Sentence  of  a  person  convicted  of  rape  to  10  years  in  the  State's 
prison,  under  Acts  1895,  chap.  295,  does  not  conmct  with 
The  Code,  sec.  1096. 

Indictment  against  Ollie  Rippy,  heard  by  Judge  W,  A. 
HoTce  and  a  jury,  at  September  Term,  1900,  of  Dubhaic 
Superior  Court.  From  verdict  of  guilty  and  judgment 
thereon,  the  defendant  appealed. 

Zeb,  V,  Walter,  Attorney-General,  for  the  State. 
Boone,  Bryant  &  Biggs,  for  the  defendant. 
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Clabk,  J.  The  priaoner,  indicted  for  rape,  enibered  a 
plea  of  guilty  upon  the  third  count,  for  "unlawfully  and 
carnally  knowing  and  abusing"  an  innocent  female  between 
the  agee  of  ten  and  fourteen  years.  The  solicitor,  with  the 
sanction  of  the  Court,  accepted  the  plea,  and  the  jury  re- 
turned a  verdict  accordingly.  This  offense  was  created  by 
chap.  295,  Laws  1895,  which  provides  that  it  "shall  be  pun- 
ished by  fine  or  imprisonment  in  the  State's  Prison,  at  the 
discretion  of  the  Court."  The  sentenjoe  is,  "Ten  years  in  the 
State's  Prison,"  which  is  clearly  within  the  terms  of  the  pun- 
ishment authorized.  There  is  nothing  to  show  that  this  dis- 
cretion reposed  by  the  statute  in  the  Judge  was  abused.  The 
only  exception  in  the  transcript  is  that  Code,  sec.  1096,  pro- 
vides that  persons  convicted  of  felonies  for  which  "no  specific 
punishment  is  prescribed  by  statute"  shall  be  imprisoned  in 
the  county  jail  or  penitentiary  not  exceeding  two  years,  and 
be  fined,  in  the  discretion  of  the  Court.  But  the  penalty 
prescribed  by  chap.  296,  Laws  1895,  is  specific — fully  as 
much  so  as  that  laid  down  in  Code,  sec.  1096,  and  is  different 
in  kind.  The  former  authorizes  fine  or  imprisonment  in 
the  penitentiary  at  the  discretion  of  the  Court.  The  latter, 
a  fine  in  the  discretion  of  the  Court,  and  imprisonment  in 
jail  or  the  penitentiary,  not  exceeding  two  years,  etc.  These 
sections  (1096  and  1097)  apply  only  where  an  act  is  prohib- 
ited or  is  made  unlawful,  without  specifying  the  nature  of 
punishment^as,  for  instance.  Code,  sec.  2799,  construed  in 
State  V.  Bloodworth,  94  N.  C,  918.  To  like  purport,  Staie 
V  Parker,  91  ¥.  C,  650;  State  v.  Addington,  121  N.  C, 
538;  State  v.  Pierce,  123  IST.  C,  745.  The  quantum 
of  punishment,  whenever  mejitioned  in  The  Code, 
is  either  "in  the  discretion  of  the  Court,"  or  "not 
exceeding,"  etc.  It  can  not  be  said  that  all  the  crimes  in 
The  Code,  therefore,  fall  within  the  scope  of  sees.  1096  and 
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1097,  because  "no  specific  punishment"  is  prescribed.  The 
punishment  is  specific  (i.  e.  specified  as  fine,  or  imprison- 
ment in  jail  or  in  State's  Prison),  though  the  extent  of  the 
specified  punishment  is  left  in  the  discretion  of  the  Court,  or 
in  its  discretion  not  exceeding  a  limit  stated. 
No  error. 


STATE  V.  ALSTON. 
(November  7,  1900.) 

Obstructing  Justice — Resisting   Officers — Sheriffs — Deputy 
Sheriffs — Collection  of  Back  Taxes. 

One  who  obstnicts  a  deputy  sheriff  in  the  coUectlon  of  back 
taxes,  after  term  of  office  of  sheriff  has  expired,  is  guilty  of 
resisting  an  officer. 

Indictment  against  Bosem  Alston,  heard  by  Judge  Fred- 
erick Moore,  at  February  Term,  1900,  of  Chatham  Superior 
Court. 

Bosem  Alston  was  convicted  of  resisting  and  obstructing 
a  deputy  sheriff  while  attempting  to  levy  to  enforce  payment 
of  a  delinquent  tax,  and  he  appeals. 

"The  jurors,  for  the  State,"  etc.,  "present  that  Bosem 
Alston  on  the  1st  of  February,  1900,  with  force  and  arms," 
etc.,  "wilfully  and  unlawfully  did  resist,  delay,  and  obstruct 
W.  F.  Crutchfield,  a  duly-constituted  and  acting  officer  of  the 
county  of  Chatham,  to-wit,  a  deputy  sheriff,  in  discharging 
and  attempting  to  discharge  a  duty  of  his  office,  against  the 
form  of  the  statute,"  etc.  Testimony  of  Crutchfield,  the 
complaining  witness,  is  that  he  was  collecting  arrears  of  taxes 
for  ex-Sheriff  Jenkins,  whose  term  of  office  expired  on  the 
30th  of  November,  1898.     He  was  also  deputy  under  the 
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present  sheriff.  On  December  13,  1899,  acting  as  deputy 
tax  collector  for  ex-Sheriff  Jenkins,  he  went  to  the  house  of 
defendant  to  collect  some  back  taxes,  as  per  tax  list  which 
had  been  placed  in  his  hands  by  ex-Sheriff  Jenkins,  and  en- 
deavored to  levy  upon  a  calf,  but  was  deterred  by  threaten- 
ing language  of  defendant,  who  had  a  piece  of  a  small  knife 
in  his  hand,  which  he  drew,  saying  he  would  die  before 
Crtuohfield  should  touch  the  calf ;  but  defendant  was  not  near 
enough  at  any  time  to  strike  the  witness,  nor  did  he  attempt 
to  strike.  Defendant  in  apt  time  requested  the  Court  to  in- 
struct the  jury,  *^(1)  that  if  they  shall  find  from  the  evi- 
dence that  at  the  time  alleged  in  the  indictment  the  oflSce  of 
J.  J.  Jenkins,  as  sheriff,  had  expired,  then  the  complaining 
witness,  Crutchfield,  acting  as  his  deputy,  was  not  an  officer 
of  the  State  of  ^orth  Carolina,  and  an  indictment  for  re- 
sisting him  as  such  officer  would  not  lie;  (2)  that  the  author- 
ity given  under  any  statute  to  ex-Sheriff  Jenkins  to  collect 
arrears  of  taxes  does  not  constitute  him,  or  any  so-called  dep- 
uty of  his,  an  officer  of  the  State,  but  simply  vests  in  him  a 
right  of  civil  action  for  the  collection  of  such  back  taxes.'^ 
The  Court  refused  to  give  the  instructions,  and  defendant 
excepted.  The  Court  then  charged  the  jury,  among  other 
things,  that  if  they  Ijclieved  from  the  evidence  that  said 
complaining  witness  was  acting  as  deputy  tax  collector  of  ex- 
Sheriff  Jenkins,  then  he  was  an  officer  of  the  State  of  N"orth 
Carolina.  Defendant  excepted,  and  appealed  from  the  judg- 
ment pronounced,  and  alleged  error  in  the  instructions  given 
and  failure  to  give  the  instructions  asked. 

Zeh,  V.  Walser,  Attomev-General,  for  the  State. 
Womaclc  &  Hayes,  for  the  defendant. 

Eaircloth,  C.  J.     In  this  indictment  the  defendant  is 
charged  with  wilfully  and  unlawfully  resisting  and  obstruct- 
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ing  a  deputy  sheriff  in  his  oflSce,  who  was  attempting  to  col- 
lect back  taxes.  Acts  1889,  chap.  61,  sec.  1,  declares  that 
any  person  obetnicting  a  public  officer  in  the  discharge  of  the 
duties  of  his  office  shall  be  guilty  of  a  misdemeanor.  The 
sheriff's  term  of  office  expired  on  November  30,  1898,  with 
the  tax  list  in  his  hands.  The  order  of  the  Clerk  on  the  tax 
list  has  the  force  and  effect  of  a  judgment  and  execution 
against  the  property  of  the  person  charged  in  such  list.  Acts 
1899,  chap.  15,  sec.  30.  Acts  1899,  chap.  56,  sec.  1,  author- 
izes sheriffs  and  tax  collectors  who,  by  virtue  of  their  office, 
have  had  the  tax  list  in  their  hands,  to  collect  arrears  of 
taxes,  etc.  The  defendant  asked  the  Court  to  charge  that,  if 
the  sheriff's  office  had  expired  before  the  time  of  the  alleged 
offense,  then  neither  the  sheriff  nor  his  deputy  was  a  public 
officer,  and  that  they  had  only  a  right  of  civil  action  to  col- 
lect such  back  taxes,  and  that  an  indictment  for  resisting 
would  not  lie.  Ilis  Honor  refused  this  request,  and  told  the 
jury  that,  if  the  deputy  was  acting  as  tax  collector  of  the  ex- 
sheriff,  then  he  was  an  officer  of  the  State.  So  the  question 
is,  was  the  deputy  an  officer  of  the  State  ?  In  similar  casee 
it  has  been  held  that  *''the  duty  of  collecting  taxes  is  not  an 
incident  to  the  office  of  sheriff,  though  ordinarily  discharged 
by  that  officer.  The  duty,  therefore,  does  not  terminate  with 
tlie  office,  but  he  is  bound  to  go  on  and  collect  the  taxes  after 
liis  term  of  office  of  shc^riff  has  expired ;  and  the  sureties  upon 
his  bond  are  liable  for  the  money  by  him  collected,  or  that 
should  have  been  collocted,  after  that  time."  State  v.  Mc- 
Neill 74  iSr.  C,  535 ;  Perry  v,.  Campbell,  63  N.  C,  257,  ap- 
proved in  Baris  v.  Moses,  80  N".  C,  144.  Acts  1899,  chap. 
50,  sec.  1,  eniyx>wors  the  sheriff  or  tax  collector  of  taxes  in 
arrears  to  collect  "under  such  rules  and  regulations  as  are 
now  or  hereafter  may  he  provided  by  law  for  collection  of 
taxes."     The  sheriff,  then,  having  the  same  authority,  under 
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the  same  rules  and  regulations,  after  the  expiration  of  his 
office,  as  before,  would  seem  to  be  a  public  officer ;  and,  if  so, 
his  deputy  to  perform  the  duty  would  be  a  State  officer.     We 
-can  see  no  error  in  the  trial. 
Affirmed. 


STATE  V.  CALDWBLL. 
(November  7,  1900.) 

Interstate    Commerce — Licenses — Ordinances — U,   8.   Can- 
stituiion.  Art.  I,  Sec,  8 — Constitutional  Law. 

An  ordinance  taxing  one  "engaged  in   selling  or  deliyering" 

portraits  or  portrait  frames,  is  not  violative  of  the  Con- 
stitution of  tbe  United  States,  Art.  I,  sec.  8,  as  applied  to 
an  agent  who  received  *'knock-down"  pictures  and  frames 
from  his  firm  In  another  State,  and  placed  them  together 
and  delivered  to  customers  previously  obtained. 

FAmcLOTH,  C.  J.,  and  Clark,  J.,  dissenting. 

Indictment  against  E.  M.  Caldwell,  heard  by  Judge 
Frederick  Moore,  and  a  jury,  at  June  Term,  1900,  of  Guil- 
FOBD  Superior  Court.  From  a  judgment  against  defendant 
on  a  special  verdict,  the  defendant  appealed. 

Zeb.  V.  Walser,  Attorney-General,  and  Scales  &  Scales, 
for  the  State. 

Cha^.  M,  Stedman,  for  the  defendant. 

FuRCHES,  J.  This  is  a  prosecution  for  an  alleged  viola- 
tion of  an  ordinance  of  the  city  of  Greensboro.  There  was 
no  objection  or  exception  to  the  manner  in  which  it  was 
commenced,  and  it  may  be  maintained  if  the  defendant  has 
violated  the  city  ordinance   (State  v.  Higgs,    126    X.    C, 
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1014),  unless  the  ordinance  is  in  contravention  of  the  doc- 
trine of  interstate  commerce,  and  therefore  is  unconstitu- 
tional. The  case  comes  to  this  Court  on  appeal  of  defend- 
ant from  the  judgment  of  the  Court  below  upon  the  following 

special  verdict:     "That  on  the  ....  day  of ,  1900, 

the  defendant,  being  employed  by  the  Chicago  Portrait  Com- 
pany, a  foreign  corporation,  of  Chicago,  111.,  came  to  Greens- 
boro for  the  purpose  of  delivering  certain  pictures  and  frames 
for  which  contracts  of  sale  had  previously  been  made  by  other 
employes  of  the  Chicago  Portrait  Company,  who  had  pre- 
ceded the  defendant  in  Greensboro.  That  the  defendant 
went  to  the  Southern  Eailway  freight  station,  and  took  there- 
from large  packages  of  pictures  and  frames  which  had  been 
shipped  to  Greensboro,  IT.  C,  addressed  to  the  Chicago  Por- 
trait Companv,  carried  these  packages  to  the  rooms  of  the 
defendant  in  the  Woods  House,  a  hotel  in  the  city  of  Greens- 
boro, and  there  broke  the  bulk,  placing  said  pictures  in  their 
proper  frames,  and  from  this  point  delivered  the  pictures 
one  at  a  time  to  the  purchasers  in  the  city  of  Greensboro. 
The  defendant  had  been  engaged  in  this  work  two  days  when 
arrested.  That  sec.  57  of  the  charter  of  the  city  of  Greens- 
boro, N.  (\,  is  as  follows:  'That  in  addition  to  the  subj^ts 
listed  for  taxation,  the  aldermen  niav  lew  a  tax  on  the  fol- 
lowing  subjects,  the  amount  of  which  tax,  when  fixed,  shall 
be  collected  by  the  collector  of  taxes,  and  if  it  be  not  paid  on 
demand,  the  same  may  be  recovered  by  suit,  or  the  articles 
upon  which  the  tax  is  imposed,  or  any  other  property  of  the 
owner  may  be  forthwith  distrained  and  sold  to  satisfy  the 
same,  namely:  *  *  *  (21)  Upon  all  subjects  taxed 
under  Schedule  B,  chapter  one  hundred  and  thirty-six,  Laws 
of  North  Carolina,  session  of  one  thousand  eight  hundred  and 
eighty-three,  not  heretofore  provided  for,  shall  pay  a  license 
or  privilege  tax  of  ten  dollars.     And  the  Board  of  Aldermen 
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shall  have  power  to  impose  a  license  tax  on  any  business  car- 
ried on  in  the  city  of  Qreensboro,  not  before  enumerated 
herein,  not  to  exceed  ten  dollars  a  year/  The  business  men- 
tioned in  the  ordinance  following  is  not  named  in  the  char- 
ter of  the  city,  other  than  in  the  above  section.  That  the  fol- 
lowing is  an  ordinance  duly  passed  by  the  Board  of  Alder- 
men of  the  city  of  Greensboro  under  and  by  virtue  of  the 
foregoing  section  of  said  charter,  and  prior  to  any  of  the  or- 
ders being  taken :  ^Be  it  ordained  by  the  Board  of  Aldermen 
of  the  city  of  Greensboro,  North  Carolina :  That  every  person 
engaged  in  the  business  of  selling  or  delivering  picture 
frames,  pictures,  photographs,  or  likenesses  of  the  himian 
face,  in  the  city  of  Greensboro,  whether  an  order  for  the  same 
shall  have  been  previously  taken  or  not,  unless  the  said  busi- 
ness is  carried  on  by  the  same  person  in  connection  with  some 
other  business  for  which  a  license  has  already  been  paid  to 
the  city,  shall  ]>ay  a  license  tax  of  ten  dollars  for  each  year. 
Any  person  engaging  in  said  business  without  having  paid 
the  license  tax  required  herein,  shall  be  fined  twenty  dollars, 
and  each  and  every  sale  or  delivery  shall  constitute  a  separate 
and  distinct  offense.'  That  neither  the  defendant,  the  Chi- 
cago Portrait  Company,  nor  any  of  the  employes  of  the  Chi- 
cago Portrait  Company,  have  paid  the  city  any  license  tax. 
If  upon  the  foregoing  facta,  the  Court  shall  be  of  opinion 
that  the  defendant  is  guilty,  the  jury  say  that  he  is  guilty; 
otherwise,  they  say  that  he  is  not  guilty."  Upon  this  special 
verdict  the  Court  held  that  the  defendant  was  guilty,  and 
the  verdict  was  so  entered,  and  the  defendant  fined  $20. 
From  this  verdict  and  judgment  the  defendant  excepted,  and 
appealed  to  the  Supreme  Court. 

The  defendant  assigns  as  ground  of  error:  "(1)  The 
facts  set  out  in  the  special  verdict  do  not  make  the  defend- 
ant guilty  of  engaging  in  the  business  of  delivering  pictures 
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without  first  having  obtained  a  license  so  to  do,  within  the 
purview  and  contemplation  of  the  ordinance  of  the  city  of 
Greensboro.  (2)  That,  should  defendant  be  held  liable  un- 
der the  ordinance  in  controversy,  said  ordinance  is  unconsti- 
tutional,being  in  conflict  with  sec.  S  of  Art.  I  of  the  Constitu- 
tion of  the  United  States,  being  an  interference  with,  and  an 
attempt  tx>  regulate,  commerce  among  the  States,  and  a  bur- 
den upon  the  same."  We  will  consider  these  assignments  in 
the  order  in  which  they  are  stated ;  for,  if  the  defendant  has 
not  been  guilty  of  carrying  on  a  business  in  violation  of  the 
city  ordinance,  then  he  is  guilty  of  no  offense — is  not  guilty 
— and  there  is  nothing  for  the  second  assignment  to  rest 
upon. 

It  seems  to  us  that  a  good  way  to  test  this  exception  is  to 
divest  our  minds  of  the  fact  that  the  defendant  was  the  agent 
of  the  Chicago  Portrait  Company,  and  to  consider  him  as  a 
citizen  of  Greensboro,  who  had  bought  these  pictures,  and 
had  them  shipped  to  him  in  the  unfinished  state  they  were. 
And  if  he  had  taken  them  to  his  house,  opened  them,  assorted 
them,  and  put  them  together,  and  then  sold  and  delivered 
them  to  parties  in  tof\vn,  would  he  not  have  been  a  dealer 
engaged  in  selling  and  delivering  pictures  and  picture  frames 
in  violation  of  the  ordinance  ?  We  think  he  would,  and 
^vT)uld  be  guilty — would  be,  unless  he  is  protected  by  reason 
of  the  uneonstitutionalitv  of  the  ordinance,  as  stated  in  the 
second  assignment  of  error.  And,  it  being  claimed  in  this 
assignment  that  it  involves  a  constitutional  question — that 
it  is  in  \aolation  of  *^sec.  8  of  Art.  I  of  the  Constitution  of 
the  United  States,  being  an  interference  with,  and  an  at- 
tempt to  regulate,  commerce  among  the  States,  and  a  burden 
upon  the  same" — it  becomes  an  important  question,  and 
should  be  well  considered.  This  has  been  well  done,  bv  ar- 
gumonts  of  the  learned  counsel,  and  the  well-considered  brief 
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of  defendant.  It  is  contended  in  this  brief  that  no  State  has 
a  right  to  levy  a  tax  on  interstate  commeroe,  and  for  this 
Gloucester  Fei-ry  Co.  v,  Pennsylvania,  114:  U.  S.,  196,  and 
Crutcher  v,  Kentucky,  141  U.  S.,  47,  are  cited.  This  posi- 
tion is  true.  And  the  defendant  then  contends  that  this  ordi- 
nance is  unconstitutional  because  it  levies  a  tax  on  interstate 
commerce.  For  this  position  he  cites  quite  a  number  of 
cases  which  he  says  sustain  it.  Among  them,  we  will  only 
mention  those  apparently  most  relied  on.  Bobbins  v.  Tax- 
ing Dist.,  120  U.  S.,480;  Brennan  v.  City  of  Titusville,  153 
U.  S.,  289  ;  Adkins  v.  City  of  Bichmond  (Va.)  34  S.  E.,  967. 
The  proposition  of  law  contended  for  is  undisputedly  true — 
that  a  State  can  not  tax  interstate  commerce.  The  trouble 
is,  not  in  not  being  able  to  understand  this  rule  of  law,  but 
in  applying  it.  The  defendant  insists  that  Brenna/n  v.  City 
of  Titusville,  supra,  is  directly  in  point — is  in  every  essen- 
ti'al  facrti  this  case — and  should  control  the  opinion  of  the 
Court  on  this  appeal.  And  it  is  in  many  respects  like  this 
oase,  but  there  is  one  material  difference  between  that  case 
and  this,  which  marks  the  distinction.  In  thaA  oase  the 
goods  were  shipped  directly  to  the  purchaser.  In  this  case 
they  w«pe  shipped  by  the  Chicago  Company  to  itself ;  in  the 
city  of  Greensboro;  and  when  they  reached  Greensboro  the 
defendant,  as  the  agent  of  the  Chicago  Company,  received 
them  from  the  ilai'lroad  at  its  depoi,  carried  them  to  its  room 
in  Greensboro,  opened  the  boxes  in  which  they  were  shipped, 
took  out  the  pictures  and  picture  frames,  assorted  them  and 
put  them  together,  and  delivered  them  to  the  purchasers  in 
the  city  of  Greensboro,  and  had  been  engaged  in  this  work 
two  days  when  arrested.  If  they  had  been  completed  and 
shipped  directly  to  the  parties  for  whom  they  were  intended, 
this  oase  would  have  fallen  within  the  decision  of  Brennan 
V.  OHy  of  Titusville,  supra;  and  we  should  hold,  as  it  was 
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held  there,  that  it  was  an  interference  with  interstate  oom- 
nierce,  and  that  the  defendant  was  not  guilty.  But  to  our 
minds  there  is  a  decided  difference  between  this  case  and 
rhat.  The  contract  to  make  and  deliver  these  pictures  was 
an  executory  contract,  and  no  title  passed  by  this  contract 
Tied.  Sales,  sees.  88,  89;  Drill  Co.  v.  Allison,  94  N.  C, 
548.  If  they  had  been  completed  in  Chicago,  and  under 
contract  shipped  to  the  purchaser,  the  title  would  have  passed 
to  the  consignee  upon  delivery  to  the  railroad-  in  Chicago ; 
the  railroad  being  deemed  to  be  the  agent  of  the  consignee. 
State  V.  Crroves,  121  INT.  C,  632;  Railroad  Co.  v.  Barnes, 
104  ]Sr.  C;,  25,  and  Brennan  v.  City  of  Titusville,  supra^woiJd 
have  applied,  as  the  tax  would  have  been  upon  the  com- 
merce. But,  instead  of  completing  the  pictures  in  Chicago, 
and  shipping  them  to  the  parties  who  had  contracted  for 
them,  they  were  shipped  to  itself  (the  Chicago  Portrait  Com- 
pany), in  Greensboro.  This  being  so,  no  title  ever  passed 
from  the  Chicago  Portrait  Company  until  the  pictures  were 
put  in  the  frames  and  delivered  by  the  defendant.  These 
pictures  belonged  to  the  Chicago  Company  when  they  were 
shipped  from  Chicago,  and  belonged  to  it  when  they  got  to 
Greensboro.  And  the  question  is,  could  the  Chicago  Por- 
trait Company,  because  it  was  a  foreign  corporation,  engage 
in  the  business  of  completing  these  pictures,  and  in  selling 
and  delivering  them,  in  Greensboro,  without  becoming  liable 
for  a  city  tax  for  which  its  own  citizens  would  be  liable? 
Tt  seems  to  us  that  it  could  not.  This  case  seems  to  fall 
under  the  doctrine  of  Emert  v.  MissouH,  156  U.  S.,  296,  and 
Range  Co.  v.  Carver,  118  N.  C,  328.  There  was  no  sale — 
no  title  passed  from  the  Chicago  Portrait  Company — until 
the  pictures  were  completed  and  delivered  to  the  purchasers. 
We  are,  therefore,  of  the  opinion  that  the  defendant  was  en- 
gaged in  the  business  of  selling  and  delivering  pictures  and 
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picture  frames  in  the  city  of  Greensboro;  and,  as  we  are 
not  able  to  see  how  the  enforcement  of  this  ordinance  inter- 
feres with  interstate  commerce,  the  judgment  of  the  Court 
below  is  Eiffirmed. 

Clakk,  J.  (dissenting).  The  orders  for  the  portraits  and 
frames  were  taken  in  Greensboro  by  the  traveling  agent  of  a 
Chicago  firm.  If  the  portraits  made  in  Chicago  in  conse- 
quence of  such  contract  had  each  been  sent  direct  to  the  per- 
son for  whom  it  was  made,  this  would  have  been  interstate 
commerce.  This  feature  of  the  transaction  is  not  changed 
by  the  fact  that  a  batch  of  portraits  was  sent  "knocked 
down"  to  Greensboro,  the  frames  and  portraits  packed  sepa- 
rately, and  were  by  another  agent  of  shipper,  who  came  to 
(ireensboro  for  that  purpose  from  Chicago,  put  together,  each 
portrait  in  its  frame.  This  was  simply  an  economical 
method  of  transportation.  There  is  no  new  contract  with 
*  the  customer.  There  was  no  "breaking  of  bulk,"  in  the 
legal  meaning  of  the  term;  for  each  article,  though  shipped 
with  others,  kept  its  individuality.  Each  portrait  could  be 
of  use  only  to  the  person  for  whom  it  had  been  made,  and 
was  as  distinctly  severed  from  the  rest  by  that  fact  as  if  it 
had  been  sent  in  a  separate  cover.  The  only  contract  was 
that  between  the  Chicago  firm's  agent,  in  the  first  instance, 
and  the  customer.  The  title  does  not  pass  until  the  picture 
is  approved  and  paid  for.  This  is  the  same  case  as  Bobbins 
V.  Taxing  Dist,,  120  U.  S.,  480,  in  which  it  was  held  that 
the  business  of  offering  for  sale  or  selling  goods  to  be  shipped 
to  the  buyer  from  another  State  is  interstate  commerce.  This 
is  not  the  case  of  State  v.  French,  109  N".  C,  722,  or  State  v. 
Wessell,  109  N.  C,  735,  in  which  the  goods  were  bought  in 
another  State,  shipped  here  in  bulk,  and  then  by  the  buyer 
were  sold  to  his  customers.  The  sale  by  such  buyer  to  his 
customers  was  a  North  Carolina  business,  and  taxable.     But 
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here  the  only  "dealing''  is  between  the  Chicago  house,  throagh 
its  agent,  with  a  customer  here,  and  the  shipping  of  the 
identical  article  to  an  agent  in  Greensboro,  whose  sole  duty 
is  to  complete  the  delivery  upon  payment  of  the  purdiase^ 
money. 

Fairci.otii,  C.  J.     I  concur  in  the  dissenting  opinion. 


STATE  V.   McBROOM. 
(November  13,  1900.) 

hidictment — Endorsement  by  Orand  Jury — "A  Trvs  Bill" 
— Arrest  of  Judgment — Perjury. 

The  endorsement,  "a  true  biU,"  is  essential  to  the  validity  of  a 
bill  of  indictment,  and  a  bill  endorsed,  "this  bill  found/' 
is  not  sufficient. 

Clabk  and  Montgombbt,  JJ.,  dissenting. 

Indictment  against  W.  R.  McBroom,  heard  by  Judge 
Frederick  Moore  and  a  jury,  at  September  Term,  1900,  of 
Pebson  Superior  Court.  From  a  verdict  of  guilty  and  judg- 
ment thei^eon,  the  defendant  appealed. 

Zeb,  V.  Walser,  Attorney  Greneral,  and  Brown  Shepherd, 
for  the  State. 

Graham  &  Oidham,  and  Douglass  £  Simms,  for  the  defend- 
ant. 

Fairci.otii,  C.  J.  The  defendant  is  indicted  for  perjury, 
and  was  convicted.  In  this  Court  the  defendant  moves  to 
arrest  the  judgment  on  the  ground  that  the  record  does  not 
show  that  tic  bill  of  indictment  was  found  a  '^true  bill"  by 
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the  grand  jury.  The  indorsement  on  the  bill  was  in  these 
words :  *'Those  marked  *X'  sworn  by  the  undersigned  fore- 
man, and  examined  before  the  grand  jury,  and  this  bill 
found.  Wm.  h\  Reade,  Foreman  Grand  Jury."  Is  the  bill 
sufficient  in  law  {  We  are  informed  by  the  Attorney-General 
that  31  States  requii'e,  by  statute,  that  bills  of  indictment 
shall  be  indorsed  **A  true  bill,"  and  that  14  States,  including 
North  Carolina,  have  no  statute  upon  the  subject.  In  these 
14  States  the  common-law  requirement  still  prevails.  In 
State  h\  Vincent,  4  N.  C,  493,  Taylob,  C.  J.,  said:  ^'An 
indictment  is  an  accusation  found  by  an  inquest  of  twelve  or 
more  lawful  jurors  upon  their  oaths.  The  law  has  pre- 
•  scribed  certain  forms  in  which  such  accusations  shall  be 
drawn,  and  will  not  allow  any  citizen  to  be  punished  unless 
such  precision  is  observed."  In  State  v,  Calhoon,  18  X.  C, 
374,  this  Court  said :  '*It  seems  that  the  signing  the  name  of 
the  foreman  to  the  indorsement  of  a  *true  bill'  on  a  bill  of 
indictment,  though  a  salutary'  practice,  is  not  essential  to  its 
validity."  This  has  been  many  times  followed,  and  held  that 
if  the  indictment  is  indorsed  '*A  true  bill,"  though  not  signed 
by  the  foreman  and  presented  by  the  jury  to  the  Court,  and  it 
is  received  as  such,  that  is  sufficient.  In  State  v.  Cox,  28 
X.  C,  446,  the  Court  said :  '*It  is  settled  in  this  State  that 
an  indictment  nee<l  not  be  signed  by  anyone.  *  *  *  It 
is  the  action  of  the  jury  in  publicly  returning  the  bill  into 
the  Court  as  true,  and  the  recording,  or  filing,  it  among  the 
rceords,  that  make  it  eifectual."  In  State  v,  Guilford,  49 
N.  C,  83,  Pearson,  J.,  explaining  the  distinction  between 
an  indictment  and  a  presentment,  said:  "The  manner  of 
presenting  a  bill  of  indictment  is  for  the  grand  jury,  after 
having  examined  the  witnesses  on  the  part  of  the  State  touch- 
ing the  allegations  set  out  in  the  indictment,  to  come  into 
open  court,  and  return  the  bill  indorsed  'A  true  bill,'  which 
127 34 
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is  done  by  the  foreman,  acting  for  the  grand  jury,  and  the 
rotum  is  made  in  their  presence;"  and,  if  the  bill  is  not 
passed,  the  return  is,  "Not  a  true  bill."  These  cases  agree 
that  it  is  not  necessary  that  the  record  should  be  incumbered 
with  useless  details,  such  as  who  was  appointed  foreman,  the 
signature  of  the  foreman,  the  signature  of  the  State's  Attor- 
ney, what  witnesses  were  sworn  and  sent,  and  who  was  the 
(Nonstable  of  the  jury,  etc  It  is  sufficient  and  proper  that 
the  record  should  only  set  out  the  fact  that  it  was  presented 
by  the  grand  jury.  There  are  numerous  other  cases  in  line 
with  the  above,  as  Staie  v.  Bordeaux,  93  N.  C,  560,  and 
State  V.  Weaver,  104  N.  C,  768. 

In  all  the  cases  we  have  examined  in  which  such  questions 
arose,  it  appears  that  the  bill  was  indorsed  "A  true  bill," 
and  the  question  now  before  us  was  not  under  consideration 
The  questions  were  as  to  the  signature  of  the  foreman,  the 
manner  in  which  the  bill  was  presented  to  the  Coiurt,  and 
what  ought  to  be  spread  upon  Court  record.  In  none  was 
it  denied  that  the  bill  must  be  indorsed  "A  true  bilL"  In 
State  V.  Harwood,  60  N.  C,  226,  the  motion  in  arrest  was 
that  the  record  failed  to  show  the  indictment  was  found  a 
**true  bill"  by  the  grand  jury.  The  opinion  of  two  lines 
oil  that  feature  is  nob  plain.  It,  however,  refers  to  Slate  t. 
(xuilford,  supra,  as  the  authority,  and  we  have  already  shown 
that  upon  th&t  case  the  indictment  should  be  indorsed  "A 
true  bill."  We  have  therefore  found  no  decision  by  this 
Court  on  the  question  now  presented.  The  nearest  approach 
is  State  v.  Collins,  14  N.  C,  117,  121.  The  bill  was  found 
in  Jones  County,  and  removed  to  Lenoir  County.  The  tran- 
script to  Lenoir  was  considered  defective,  and  a  certiorari 
brought  forward  all  that  was  needed,  and  showed  that  the 
indorsement  was  a  '^true  bill,"  and  signed  by  the  foreman. 
In  his  opinion,  Henderson,  C.  J.,  said:     ^'Indeed,  I  have 
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been  much  at  a  loss  to  see  the  necessity  of  any  indorsement. 
The  grand  jury  come  into  court  and  make  their  return,  which 
the  court  records  not  from  that  memorandum  made  out  of 
<50urt,  but  they  pronounce,  or  are  presumed  to  pronounce,  it 
in  court.  It  is  not  the  indorsement  which  is  the  record,  but 
that  which  is  recorded  as  the  jurors'  response.  The  indorse- 
ment is  a  mere  minute  for  making  the  record.  But  I  believe 
the  law  is  undei'stood  to  be  otherwise."  Here  we  have  a  sug- 
gestion of  the  Chief  Justice  (which  is  the  State's  contention 
now),  and  we  have  his  belief  that  the  law  in  this  State  is 
otherwise. 

Turning  to  other  authorities,  we  find  in  Archb.  Cr.  PL  64, 
that  "A  true  bill,"  or  "No  true  bill,"  must  be  indorsed  on  the 
indictment,  as  the  evidence  satisfies,  or  does  not  satisfy,  the 
grand  jury.  The  foreman  and  jury  carry  the  indictments  so 
indorsed  into  court,  and  deliver  them  to  the  Clerk,  who 
states  to  the  Court  the  substance  of  each,  and  the  indorse- 
ment upon  it.  "In  strict  legal  parlance,  an  indictment  is  not 
so  called  until  it  has  been  found  'A  true  bill'  by  the  grand 
jury;  before  that  it  is  named  *a  bill'  only."  1  Chit.  Cr. 
Law,  324,  says :  "The  jury  indorses  'A  true  bill,'  or  'Not  a 
true  bill.'  *  *  *  This  indorsement  'A  true  bill,'  made 
upon  the  bill,  becomes  part  of  the  indictment,  and  renders  a 
complete  accusation  against  the  prisoner.  An  indictment 
without  such  indorsement,  signed  by  the  foreman,  is  a  nul- 
lity." In  4  Bl.  Comm.,  305,  it  is  stated:  "If  they  (the 
jury)  are  satisfied  of  the  truth  of  the  accusation,  they  then 
indorse  upon  it  'A  true  bill.'  The  indictment  is  then  said 
to  be  found,  and  the  party  stands  indicted,  *  *  *  and 
the  indictment,  when  so  found,  is  publicly  delivered  into 
oourt."  Same  in  2  Hale,  P.  C,  161.  This  proposition  is 
expressly  held  in  Nomaque  v.  People,  1  Breese,  145,  and  in 
State  V.  Creighton,  1  Nott  &  McC.,  266,  and  State  v  ,Elhins, 
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Meigs,  109.  In  Webster's  Case,  5  Greenl.,  432,  the  bill  was 
certified  in  the  usual  form,  except  at  the  bottom  of  the  indict- 
ment, and  immediately  before  the  signature  of  the  foreman, 
the  words  ^'A  true  bilP'  were  omitted.  After  conviction  the 
defendant  moved  in  arrest  of  judgment  on  the  ground  that 
there  was  no  legal  evidence  that  the  indictment  was  a  true 
bill.  This  is  exactly  on  all-fours  with  the  present  case. 
Judgment  was  arrested. 

Finding,  therefore,  that  the  uniform  practice  in  this  State 
and  the  other  States,  in  the  absence  of  statutes,  has  been  set- 
tled from  immemorial  time,  we  can  find  no  reason  for  chang- 
ing proceedings  in  criminal  cases,  which  would  disturb  prac- 
tice in  particulars  which  have,  from  long  usage,  acquired  the 
character  of  legal  principles.  We  can  not  presume  that  the 
jury  intended  a  true  bill,  because  it  is  equally  as  easy  to  pre- 
sume that  they  intended  not  a  true  bill,  in  the  absence  of  any 
indication  either  way  in  the  indorsement.  No  inference  of  a 
true  bill  can  be  drawn  from  the  fact  that  the  foreman  returns 
true  bills  in  open  court,  because  it  is  also  his  duty  to  return 
bills  found  not  true.  The  omission  may  have  been  inad- 
vertent. We  can  not.  tell.  It  is  certain  that  public  officers 
should  be  careful  in  discharging  their  duties,  as  they  are  paid 
and  sworn  to  do.  Suppose  a  Register  of  Deeds  should  fur- 
nish a  copy  of  a  deed,  and  sign  his  name,  even  officially, with- 
out any  certification.  Such  a  paper  would  not  be  received  as 
evidence,  even  in  a  civil  proceeding.  Code,  sec.  1183,  is  no 
cure  for  the  omission,  as  that  applies  only  the  informality, 
or  refinement,  *^in  the  bill,  or  proceeding,"  even  if  t5he  omis- 
sion was  only  an  informality. 

Since  writing  the  above,  our  attention  has  been  called  to 
Frisbie  v.  U,  S.,  157  U.  S.,  160.  That  case  holds  that  the 
omission  of  the  indorsement  "A  true  bill"  is  not  "necessarily, 
and  under  all  circumstances,  fatal,  although  it  is  advisable 
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that  the  indictment  should  be  indorsed/'  The  opinion  pro- 
ceeds: "It  may  be  conceded  that  in  the  mother  country, 
formerly,  at  least,  such  indorsement  and  authentication  were 
essential/'  The  Court  then  intimates  that  in  this  country 
the  conmion  practice  is  different,  and  concludes  that  "it  is 
advisable,  at  least,  that  the  indictment  be  indorsed  accord- 
ing to  the  ancient  practice,  for  such  indorsement  is  a  short, 
convenient,  and  certain  method  of  informing  the  Court  of 
their  action."  From  our  review,  it  appears  that  the  rule 
varies  in  the  courts  of  different  States.  As  the  rule  has  been 
settled  in  North  Carolina  ever  since  her  existence  as  a  State, 
we  are  not  disposed  to  disturb  it,  and  open  the  way  for  each 
grand  jury  to  adopt  its  own  rule  of  practice. 
Judgment  arresfted. 

Clakk,  J.  (dissenting).  The  record  in  this  case  states: 
"The  defendant  was  indicted  in  the  following  bill  of  indict- 
ment." Here  follows  the  indictment  for  perjury  in  regular 
form,  setting  forth,  **Tlie  jurors  on  their  oath  present,"  etc. 
There  is  nothing  to  contradict  this  record.  The  defendant 
pleaded  not  guilty,  was  tried,  and  sentenced  to  12  months 
on  the  public  i"oads.  Ho  made  no  motion  to  quash  nor  in 
arrest  of  judgment  below,  biit  the  appeal  came  up  solely  on 
nn  exception  to  refusal  of  a  prayer  to  charge  the  jury  that 
the  false  oath  was  in  a  matter  not  material  to  the  issue — 
an  exception  which  we  have  had  no  hesitation  in  overruling. 
In  this  Court  there  is  no  suggestion  that  the  record,  as  above 
certified,  is  untrue,  and  that  in  fact  the  bill  was  not  found ; 
for,  if  this  could  be  done  here  at  all,  it  should  be  upon 
affidavit,  and  the  case  remanded  to  the  Judge  to  find  the  fact. 
But  the  motion  in  arrest  is  made  here  for  the  first  time  on  the 
ground  that  the  bill  of  indictment  is  indorsed  as  follows: 
"Those  marked  *X'  sworn  by  the  undersigned  foreman  and 
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examined  before  the  grand  jury,  and  this  bill  found.  Wni. 
F.  Reade,  Foreman  Grand  Jury."  Immediately  above  that 
is  the  list  of  witnesses,  and  the  record  shows  that  the  same 
witnesses  were  examined  before  the  petit  jury,  and  upon  their 
evidence  the  defendant  was  found  guilty.  Without  any  sug- 
gestion, upon  affidavit,  or  otherwise,  that  in  fact  the  bill  was 
ignored  by  the  grand  jury,  we  are  asked  to  say  that  such 
was  their  action,  because  the  words,  "and  this  bill  found, '^ 
are  indorsed,  instead  of  the  words,  "A  true  bill."  The  stat- 
ute (St  1811,  chap.  809),  which  is  brought  forward  in  The 
Code  (sec.  1183),  provides  that  a  "criminal  proceeding,  by 
warrant,  indictment,  information,  or  impeachment  *  *  ♦ 
shall  not  be  quashed,  nor  the  judgment  thereon  stayed,  by 
reason  of  any  informality,  pr  refinement."  In  State  r. 
Moses,  13  N.  C,  452  (at  page  464),  Judge  Ruffin  says  of 
this  statute:  "This  law  was  certainly  designed  to  uphold 
the  execution  of  public  justice  by  freeing  the  courts  from 
those  fetters  of  form,  technicality,  and  refinement,  which  do 
not  concern  the  substance  of  the  charge  and  the  proof  to  sup- 
port it  Many  sages  of  the  law  had  before  called  nice  objec- 
tions of  this  sort  a  disease  of  the  law,  and  a  reproach  to  the 
bench,  and  lamented  that  they  were  bound  down  to  strict  and 
precise  precedents."  In  State  v.  Parker,  81  N.  C,  531, 
Ashe,  J.,  says:  "Ever  since  1811,  it  has  been  the  evident 
tendency  of  our  courts,  as  well  as  our  law-makers,  to  strip 
criminal  actions  of  the  many  refinemen/ts  and  useless  techni- 
calities with  which  they  have  been  fettered  by  the  common 
law,  the  adherence  to  which  often  resulted  in  obstruction  of 
justice  and  the  escape  of  malefactors  from  merited  punish- 
ment" These  and  similar  decisions — for  they  are  all  the 
same  way — are  cited  with  approval  by  the  present  Court  in 
State  V,  Barnes,  122  N.  C,  1036,  and  other  cases.     If  an 
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iadonement  that,  upon  the  teeFtimony  of  witnesses  named  and 
awom,  "tJiis  bill  found,"  and  the  statement  of  the  record,  un- 
contradicted, that  "defendant  was  indicted  in  the  following 
bill,"  is  to  be  set  aside  in  this  Court,  because  of  the  absence 
of  the  technical  words,  "A  true  bill,"  it  would,  in  the  lan- 
guage of  Judge  RuFFiN,  in  State  v.  Moses,  supra,  'T)e  difficult 
to  say  to  what  unseemly  nicety  (as  Lord  Hale  calls  it),  form- 
ality, or  refinement,  the  act  can  extend." 

The  above  is  predicated  upon  the  assumption  that  any  in- 
dorsement by  the  grand  jury  is  required.  But  such  assump- 
tion is  not  correct  at  common  law,  and  is  directly  contrary  to 
our  uniform  decisions.  In  State  v.  Ouilford,  49  N.  C,  83, 
an  indictment  for  murder,  a  motion  was  made  in  this  Court 
in  arrest  of  judgment,  on  the  ground  that  it  does  not  appear 
from  the  record  that  the  bill  of  indictment  upon  which  the 
prisoner  was  tried  was  found  by  a  grand  jury  to  be  a  "true 
bill."  Peabson,  J.,  says:  "It  is  not  necessary  that  the 
record  should  set  out  the  manner  in  which  a  bill  of  indict- 
ment was  presented,  or  the  evidence  and  memoranda  and 
entries  from  which  the  record  was  made  up.  It  is  sufficient 
and  most  proper  that  the  record  should  only  set  out  the  fact 
that  it  was  presented  by  the  grand  jury."  In  State  v.  Ear- 
wood,  60  N.  C,  226  (murder),  there  was  another  motion  in 
arrest  of  judgment,  "because  the  record  does  not  show  that 
the  indictment  was  found  a  'true  bill'  by  the  grand  jury." 
Manly,  J.,  says:  "The  grounds  taken  in  arrest  of  judg- 
ment are  not  tenable.  They  are  settled  against  the  prisoner 
by  recent  adjudications  of  this  Court.  State  v.  Guilford,  49 
K  C,  83 ;  State  v.  Roberts,  19  N.  C,  540."  In  the  latter 
ease  (which  was  also  for  murder), Ruffin,C.  J.  (Daniel,  and 
Gaston  concurring),  says,  as  to  a  motion  in  arrest  of  judg- 
ment: "The  objection,  if  founded  in  fact,  can  not  be  raised 
in  this  stage  of  the  proceedings,  or  rather  in  this  form.  Judg- 
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merit  can  be  arrested  only  for  matter  appearing  in  the  record, 
or  for  some  matter  which  ought  to  appear,  and  does  not 
appear,  in  the  record.  If  a  bill  of  indictment  be  found,  with- 
out evidence,  or  upon  illegal  evidence,  as  upon  the  testimony 
of  witnesses  not  sworn  in  court,  the  accused  is  not  without 
remedy.  Upon  the  establishment  of  the  fact  the  bill  may  be 
quashed.  State  v,  Cain,  8  N.  C,  352.  *  *  *  But  none 
of  these  indorsements  are  parts  of  the  bill,  or  are  proper  to 
be  engrossed  in  making  up  the  record  of  the  Superior  Court, 
which  merely  states  that  it  was  presented  by  the  jurors  for  the 
State  upon  their  oaths."  In  the  present  case  the  record 
states,  ''The  defendant  was  indicted  in  the  following  bill  of 
indictment,"  setting  it  out:  **The  jurors  for  the  State  on 
their  oath  present,"  etc.  In  State  v.  Cox,  28  N.  C,  440, 
Nash,  J.,  says  (TluFriN,  C.  J.,  and  Daniel,  J.,  concurring)  : 
''It  is  settled  in  this  State  that  an  indictment  need  not  be 
signed  by  anyone.  It  is  good  without  it,  because  it  is  the  act 
of  the  grand  jury,  delivered  in  open  court  by  them.  In 
State  t\  Collins,  14  N.  C,  117,  the  opinion  is  first  suggested 
by  the  then  (^liief  Justice  IlKNDERsoN,but  as  the  point  did  not 
necessarily  arise,  it  was  not  decided.  But  in  State  v.  Cal- 
hoon,  18  N.  C,  374,  it  was.  The  custom  of  indorsing  the 
bill  is  declared  to  be  no  further  material  than  as  it  identifies 
the  instrument,  expressing  the  decision  of  the  jury;  when 
made,  it  becomes  no  part  of  the  indictment.  Yel.  99.  It  is 
tlie  action  of  the  jury  in  publicly  returning  the  bill  into  the 
Court  as  true,  and  the  recording,  or  filing,  it  among  the 
records,  that  make  it  effectual."  In  State  v.  Mace,  86  N.  C, 
ens,  RuFFiN,  J.,  says  the  indictment  "is  the  act  of  the  grand 
jury,  declared  in  open  court,  and  need  not  be  signed  by  any- 
one, and,  if  it  be,  it  is  mere  surplusage,  and  does  not  vitiate." 
In  State  v,  Calhoon,  18  N.  C,  374  (indictment  for  murder), 
cited  in  the  last  case  above  as  settling  the  law,  Ruffin,  C.  J.. 
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says  (  Daniel  and  Gaston,  J  J.,  concurring)  :  "It  is  the  prac- 
tice of  the  foreman  to  sign  his  name  to  the  finding  of  the 
grand  jxiry,  and  it  seems  to  be  a  salutary  practice,  as  it  tends 
to  the  more  complete  identification  of  the  instrument  contain- 
ing the  accusation.  We  do  not.  know  in  what  it  had  its 
i>rigin,  but,  though  useful  and  proper,  it  does  not  seem  to  be 
/essential,  nor  to  have  been  at  any  time  the  course  in  England. 
4  Bl.  Oomm.,  306."  In  State  v.  Collins,  14  N.  C,  117,  Hen- 
person,  0.  J.,  says:  "I  have  been  much  at  a  loss  to  see  the 
necessity  of  any  indorsement.  The  grand  jury  oome  into 
court,  and  make  their  return,  which  the  Court  records,  not 
from  that  memorandum  made  out  of  court,  but  they  pro- 
nounce, or  are  presumed  to  pronounce,  it  in  court.  It  is  not 
the  indorsement  which  is  the  record,  but  that  which  is  re- 
corded as  the  jurors'  response.  The  indorsement  is  a  mere 
minute  for  making  the  record."  Though  he  adds,  "But  I 
believe  the  law  is  understood  to  be  otherwise,"  it  is  clear  that 
this  referred  to  an  erroneous  impression  generally  prevailing, 
and  not  as  to  the  law  which  he  had  just  decided,  and  which 
has  been  reiterated  since  in  the  long  line  of  cases  above  cited. 
In  Frisbie  v.  U.  8,,  157  U.  S.,  160,  it  is  held  that  the  omis- 
sion of  the  indorsement  "A  true  bill"  is  not  "necessarily,  and 
nn<ler  all  circimistances,  fatal,  although  it  is  advisable  that 
the  instrument  should  be  indorsed;  *  *  *  for  such  in- 
dorsement is  a  short,  convenient,  and  certain  method  of 
informing  the  Court  of  their  action."  To  same  purport,  see 
Miller  i\  Com,  (Va.),  21  S.  E.,  499,  and  many  other  cases. 
The  common  law  is  thus  stated  in  1  Chit.  Cr.  Law,  322 : 
"If  the  evidence  does  not  support  the  charge,  the  grand  jury 
say,  'Ignoramus'  or  now,  in  English,  'Not  found,'  and,  if 
they  find  a  true  bill,  they  say  'Billa  vera'  or  in  the  plural, 
if  there  is  more  than  one  bill.  This  shows  that  the  response 
of  the  jury  entered  by  the  Clerk  was  the  record."     There  are 
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States  which  have  changed  the  common  law  by  a  statute 
which  requires  the  indorsement  by  the  grand  jury  of  the 
words,  "A  true  bill/'  and  in  their  courts  alone  are  found  the 
decisions  which  make  the  omission  of  those  words  fatal.  Even 
there  the  statutory  requirement  has  often  been  held  merely 
directory.  State  v.  Agnew,  52  Ark.,  275 ;  Staie  v,  Mertens, 
14  Mo.,  94 ;  State  v.  Murphy,  47  Mo.,  274.  But  the  above 
numerous  and  uniform  decisions  declare  that  at  conmion 
law  and  in  this  State,  the  record  by  the  Clerk  that  the  bill 
has  been  returned  by  the  grand  jury  as  found  is  the  only 
record,  and  that  it  is  not  material  that  there  should  be  any 
indorsement  whatever,  or  signing  by  the  foreman,  as  that 
is  a  mere  memorandum,  and  does  not  come  up  as  any  part  of 
the  record.  If  this  Court  were  the  Legislature,  it  could 
(change  the  law,  as  the  Legislatures  of  several  States  have 
done,  by  making  the  indorsement  of  the  foreman  a  record 
and  obligatory.  In  State  v.  Harris,  106  N.  C,  689,  it.  is 
said:  "To  sustain  obsolete  technicalities  in  indictments  will 
be  to  waste  the  time  of  the  courts,  needlessly  increase  their 
expense  to  the  public,  multiply  trials,  and,  in  some  instances^ 
would  permit  defendants  to  evade  punishment  who  could 
not  escape  upon  a  trial  on  the  merits.  If  it  has  not  this  last- 
mentioned  result,  it  is  no  advantage  to  defendants  to  resort 
to  technicalities,  and  if  it  has  such  effect  the  courts  should 
repress,  as  they  do,  a  reliance  upon  them."  But  to  support 
the  defendant's  objection  to  the  indorsement  of  the  indict- 
ment in  this  case  is  not  to  "sustain  an  obsolete  technicality, ''^ 
but  to  create  a  new  technicalitv,  whose  existence  has  hereto- 
fore  been  denied  by  our  courts. 

Furthermore,  the  objection  comes  too  late.  State  v.  Bor- 
deaux,  93  N.  C,  560;  State  i\  Weaver,  104  N.  C,  758.  If, 
in  fact,  the  bill  was  not  returned  a  "true  hill"  by  the  grand 
jury,  that  was  a  matter  which  should  have  been  raised  below 
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by  a  plea  in  abatement,  and  the  fact  found  by  the  Judge. 
State  V.  Horton,  63  N.  C,  595. 

Unless  the  above  uniform  authorities  are  reversed,  it  ap- 
pears to  be  well  settled  (1)  that  no  indorsement  by  the  grand 
jury  is  necessary,  but  if  put  there  it  does  not  vitiate  the  bill ; 
(2)  that  to  hold  the  indorsement,  ''This  bill  found"  does 
not  mean  "A  true  bill,"  especially  when  the  defendant  pleads 
to  it,  and  raises  no  objection  till  reaching  this  court,  is  a 
"refinement"  forbidden  by  the  statute;  (3)  that,  the  record 
citing  that  "the  defendant  was  indicted  on  the  following  bill," 
it  must  be  taken  as  true.  If  any  question  is  raised  as  to  the 
fact  (and  it  seems  there  is  none),  it  should  be  raised  by  a 
plea  in  abatement  below,  upon  affidavit,  and  not  here  for  the 
first  time,  by  a  mere  objection  to  the  form  of  the  indorse- 
ment by  the  grand  jury. 

MoNTGOMEKY,  J.,  couours  in  the  dissenting  opinion. 


STATE  V.  TUCKER. 
(November  20,  1900.) 

Indictment — Variance — Allegation  and  Proof — Evidence — 
Intoxicating  Liquors — Criminal  Law. 

Where  an  indictment  charges  a  sale  of  intoxicating  nquors  to 
Will  Smith,  it  is  incumbent  on  the  State  to  prove  a  sale 
to  him. 

Indictment  against  John  Tucker  for  selling  intoxicating 
liquors  without  license,  heard  by  Judge  Thomas  J.  Shaw  and 
a  jury,  at  April  Term,  1900,  of  Cabarrus  Superior  Court. 
On  the  back  of  the  indictment  was  the  following  endorsement : 
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Witnesses — Will  Smith,  J.  F.  Harris,    Jno.    Cruse,    Will 
Propst. 

From  verdict  of  ^ilty  and  judgment,  the  defendant  ap- 
pealed. 

Zeb,  F.  y^'alser,  Attorney-General,  for  the  Stat^. 
Montgomery  &  Crowell,  for  the  defendant. 

Fairclotii,  C.  J.  The  defendant  stands  indicted  for  sell- 
ing unlawfully  and  wilfully  "to  one  Will  Smith  a  quantity 
of  spirituous  liquors  by  the  measure  of  a  gallon,"  etc.,  with- 
out license  so  to  sell  spirituous  liquors.  The  "case"  sent  to 
this  Court  states  that  the  State's  evidence  was  that  the  defend- 
ant came  to  town  with  about  four  gallons  of  whiskey,  and 
that  "he  sold  one  of  the  witnesses  for  the  State  a  gallon"  at 
the  price,  etc.,  and  offered  the  remainder  for  sale  to  "said 
witness,  or  to  any  other  person."  The  defendant  asked  the 
Court  to  charge  that  there  was  no  evidence  to  go  to  the  jury 
for  the  conviction  of  the  defendant,  Avhich  was  refused.  The 
Court  instniotod  the  jury  that,  if  they  believed  the  evidence, 
to  render  a  verdict  of  guilty.  There  was  error.  There  is  no 
evidence  that  defendant  sold  liquor  to  Will  Smith,  as  alleged 
in  the  bill  of  indictment,  "but  to  one  of  the  witnesses  for  the 
State,"  and  there  were  the  names  of  four  witnesses  indorsed 
on  the  bill.  The  defendant's  plea  was  not  guilty.  As  the 
State  alleged  a  sale  to  Will  Smith,  it  was  incumbent  on  the 
State  to  prove  a  sale  to  Will  Smith.  Defendant  also  moved 
in  arrest,  because  the  State  failed  to  prove  a  sale  to  anyone 
within  the  statutory  limit.  State  v,  Carpe7iter,  74  N.  C, 
230. 

Venire  de  novo. 
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STATE  V.  JOYNBR. 
(November  20,  1900.) 

Removal  of  Causes — Mayor — Justices  of  the  Peace — Crimi- 
nal Law — Ordinances — Venue, 

In  a  prosecution   for  violation   of  a  town  ordinance  beforo  a 
mayor,  the  defendant  is  not  entitled  to  a  removal. 

Indictment  against  William  A.  Joyner  for  violation  of  a 
town  ordinance,  hoard  by  Judge  Henry  R.  Bryan  and  a  jury, 
at  July  Term,  1900,  of  Cabakkus  Superior  Court.  From 
verdict  of  guilty  and  judgment,  the  defendant  appealed. 

Zeh.  V.  Walser,  Attomoy-Goneral,  and  L.  F,  Hartsell,  for 
the  State. 

Montgomery  dt  Crowell,  for  the  defendant. 

Clark,  J.  The  defendant  was  tried  before  the  Mayor  of 
Concord  upon  a  warrant  for  violation  of  a  town  ordinance. 
In  apt  time  he  filed  an  affidavit  to  remove  the  cause  to  some 
Justice  of  the  Peace  in  that  township.  This  being  denied, 
he  excepted.  He  was  adjudged  guilty,  and  fined  three  dol- 
lars. On  appeal  in  the  Superior  Court,  he  moved  to  remand 
the  cause  to  the  Mayor,  that  it  might  be  so  removed.  This 
being  denied,  the  defendant  excepted.  He  was  tried,  found 
guilty,  sentenced  to  pay  a  fine  of  three  dollars,  and  appealed. 

Code,  sec.  907,  provides:  "In  all  proceedings  and  trials, 
both  criminal  and  civil,  before  Justices  of  the  Peace,  the  Jus- 
tice before  whom  the  writ,  or  summons,  is  returnable,  shall, 
upon  affidavit,  made  by  either  party  to  the  action,  that  he  is 
unable  to  obtain  justice  before  him,  move  the  same  to  some 
other  Justice  residing  in  the  same  township/'  etc.  There  can 
be  little,  if  any,  doubt  that,  but  for  the  statute,  the  filing  of 
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such  petition  that  a  party  "can  not  get  justice"  wauld  be  a 
contempt  of  court.  The  act,  by  its  terms,  is  restricted  to  Jus- 
tices of  the  Peace,  and  the  courts  are  not  authorized,  nor  in- 
clined to  extend  it  to  Mayors,  or  other  judicial  officers  not 
named  therein.  It  is  tnie  that  by  virtue  of  The  Code,  (sec. 
3820),  violation  of  a  town  ordinance  is  a  misdemeanor,  and 
hence  a  Justice  of  the  Peace  has  jurisdiction  (State  v.  Wood, 
94  N.  C,  855),  and  that,  if  a  Justice  of  the  Peace  had  been 
trying  this  cause,  it  could  have  been  removed  upon  filing  an 
affidavit  under  Code,  sec.  907 ;  but  it  does  not  follow  that  it 
could  be  removed  when  the  Mayor  is  trying  the  case,  for  he 
is  a  different  officer,  selected  by  a  different  constituency.  He 
does  not  become  a  Justice  of  the  Peace  simply  because  he  is 
exercising  jurisdiction  which  the  Jufiftice  of  the  Peace  might 
concurrently  exercise.  Code,  sec.  1132,  authorizes  the  Jus- 
tices of  this  Court,  the  Judges  of  the  Superior,  Inferior,  and 
Criminal  Courts,  and  Mayors,  to  issue  warrants  for  the  arrest 
of  persons  charged  with  any  crime,  equally  with  Justices  of 
the  Peace;  but  that  does  not  make  all  these  other  judicial 
officers,  including  Mayors,  Justices  of  the  Peace,  even  pro  hoc 
vice,  A  party  who  should  so  construe  the  statute,  and 
should  file  an  affidavit  for  removal  before  any  Judge  "because 
he  could  not  get  justice,"  would  doubtless  find  himself  pun- 
ished for  contempt.  Code,  sec.  3818,  makes  the  Mayor  of 
every  city,  or  town,  an  "inferior  court,"  and  a  Magistrate 
and  conservator  of  the  peace,  and  confers  on  him  the  jurisdicr 
tion  of  a  Justice  of  the  Peace  in  all  criminal  matters.  This 
merely  adds  the  powers  of  a  Justice  of  the  Peace  in  criminal 
matters  ex  officio  to  the  office  of  Mayor.  It  does  not  make 
him  a  Justice  of  the  Peace.  To  a  certain  extent^  he  is  that, 
but  he  is  more  besides.  Nor  has  he,  by  that  section,  the  civil 
jurisdiction  of  a  Justice  of  the  Peace.  The  two  offices  are 
distinct,  though  exercising  concurrent  jurisdiction  in  some 
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matters.  Counsel  for  defendant  lay  stress  on  the  words 
"shall  be  a  Magistrate  and  conservator  of  the  peace/'  but  the 
context  shows  (by  not  giving  the  civil  jurisdiction)  that  the 
word  "magistrate"  is  not  there  used  as  a  synonym  for  Justice 
of  the  Peace,  but  in  the  same  general  sense  of  a  peace  oflScer 
and  conservator  of  the  peace ;  as  when  we  speak  of  the  Gov- 
ernor, or  President,  as  the  Chief  Magistrate.  The  latter  part 
of  the  section,  providing  that  the  rules  of  law  regulating 
proceedings  before  a  Justice  of  the  Peace  shall  be  applicable 
to  proceedings  before  a  Mayor,  and  that  he  shall  be  entitled 
to  the  same  fees,  refers  to  the  ordinary  proceedings  on  the 
trial  of  causes  depending  before  him,  and  neither  gives  the 
Mayor  the  same  functions  (such  as  civil  jurisdiction)  as  Jus- 
tices of  the  Peace,  nor  subjects  the  Mayor  by  construction 
to  the  provisions  as  to  removal  of  causes  under  sec.  907, 
which  does  not  name  the  Mayor,  but  by  its  terms  is  restricted 
to  Justices  of  the  Peace.  In  all  sections  of  The  Code,  in 
which  it  is  intended  to  confer  upon  Mayors,  or  other  officers, 
the  same  jurisdiction  of  any  matter  which  is  exercised  by  a 
Justice  of  the  Peace — as  in  section  1132 — the  "Mayor  of  any 
town,  or  city,"  is  named  as  such,  not  being  comprehended 
ex  vi  termini  under  the  torm  "Justices  of  the  Peace."  Of 
course,  the  same  must  be  true  of  section  907. 
No  error. 
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STATE  V.  FREEMAN. 
(November  20,  1900.) 

1.  Appeal — Case  on  Appeal — Counter  Case — Service — Fil- 

ing— Criminal  Lata. 

When  counter  case  of  the  State  has  not  been  served  or  service 
acknowledged  thereon  or  filed  for  more  than  a  month  after 
the  State  has  accepted  service  of  case  of  defendants,  in  an 
appeal  by  the  defendant  the  counter  case  will  not  be  con- 
sidered. 

2 .  A  ffray — Eleme n ts — Ci'iminal  Law . 

Persons  engaged  in  a  friendly  scuffle  are  not  guilty  of  an  af- 
fray. 

3.  Affray — Burden  of  Proof — Criminal  Law, 

Admission  by  persons  that  they  were  engaged  in  a  friendly 
scuffle  does  not  shift  the  burden  from  the  State  of  proving 
them  guilty  of  an  affray. 

Indictment  against  H.  R.  Freeman  and  A.  A.  McKenzie 
for  an  affray,  heard  by  Judge  Thomas  J.  Shaw  and  a  jury,  at 
April  Term,  1900,  of  Montgoalkry  Superior  Court. 

Defendant's  statement  of  case  on  appeal :  All  the  evidence 
in  the  ease  tended  to  show  that  the  defendants  were  under 
the  influence  of  liquor,  and  while  returning  from  a  fishing 
party  along  the  public  road,  in  company  with  various  otlier 
jjersons,  engaged  in  a  friendly  scuffle,  when  the  defendant 
A.  A.  McKenzie  caught  his  foot  under  a  pole  and  fell,  and 
the  defendant  H.  R.  McKenzie,  also  fell  over  the  same  pole, 
and  fell  on  the  (other)  defendant  McKenzie.  One  Sewell 
Freeman,  who  was  standing  near  by,  immediately  caught  the 
defendant  Freeman  by  the  arm,  lifted  him  up  and  oarrie<i 
him  into  a  lat  about  twenty  yeards  away,  when  the  defendant 
picked  up  a  small  stick  from  the  ground,  but  did  not  oflPer  or 
attempt  to  use  the  same. 
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The  defendante  were  introduced  and  testified  in'  their  own 
behalf.  They  admitted  that  they  engaged  in  a  scuffle,  but 
declared  that  they  were  neither  of  them  mad,  and  that 
the  engagement  was  entirely  friendly.  His  Honor,  among 
other  things,  charged  the  jury  that  the  defendants,  having 
admitted  that  they  were  in  a  scuffle,  that  the  burden  shifted 
from  the  State,  and  the  defendants  must  satisfy  the  jury 
that  they  were  not  mad  and  fighting,  and  that  the  encounter 
was  a  friendly  one.  To  this  part  of  his  Honor's  charge  the 
defendants  excepted.  There  was  a  verdict  of  guilty.  Mo- 
tion for  a  new  trial  for  error  in  his  Honor's  charge.  Motion 
overruled,  etc.     Defendants  appealed. 

On  back  of  this  statement  of  case  on  appeal  for  defendants 
was  indorsed:  "Service  accepted  without  prejudice.  This 
April  18,  1900.     Wiley  Rush,  Solicitor." 

state's  countepw  case  on  appeal. 

The  evidence  for  the  State  tended  to  show  that  the  two 
defendants,  and  others,  were  returning  from  a  fishing  frolic, 
and  were  under  the  influence  of  liquor.  That  the  defendant 
Freeman  called  for  the  jug  of  whiskey  and  stopped  to  treat  a 
party  whom  they  met.  That  the  crowd  went  on  some  dis- 
tance ahead  of  Freeman  to  a  point  in  the  road  where  Free- 
man was  to  turn  off,  and  the  defendant  McKenzie,  and  an- 
other one  of  the  party,  returned  to  where  Freeman  was,  and 
some  words  about  the  jug  were  heard,  and,  also,  cursing  from 
that  distance ;  that  McKenzie  took  hold  of  Freeman's  arm  and 
the  other  party  took  the  jug  from  Freeman;  that  a  scuffle 
between  McKenzie  and  Freemen  then  began  and  Freeman 
fell  to  the  ground  and  McKenzie  went  on  to  him ;  that  one 
Sewell  Freeman,  who  lived  near,  but  was  not  of  the  party, 
nor  a  witness  before  the  Court,  seeing  the  difficulty,  came,  and 
with  the  aid  of  another,  took  McKenzie  off  of  Freeman,  and 
127 35 
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together  they  then  took  Freeman  through  the  gate  into  the 
yard,  when  Freeman  stooped  and  picked  up  a  stick,  but,  be- 
ing remonstrated  with  by  Sewell  Freeman,  dropped  the  stick 
without  making  any  effort  to  use  it.     The  State's  witness, 
Wiley  Ward,  who  was  at  some  distance,  on  cross-examina- 
tion, testified  that  he  heard  cursing  in  that  direction,  and  saw 
the  scuffle,  but  did  not  know  whether  they  were  mad  or  not. 
The  defendants  both  testified  that  McKenzie  took  hold  of 
Freeman's  arm ;  that  Freeman  stepped  back,  turned  around 
and  fell  over  a  root,  and  that  McKenzie  went  on  and  fell  over 
the  same  root  and  landed  on  top  of  Freeman ;  that  they  both 
lay  quietly  upon  the  ground,  one  on  top  of  the  other,  with 
tbeir  hands  down  upon  the  ground,until  Sewell  Freeman  came 
to  part  them ;  that  Sewell  Freeman  and  another  took  Freeman 
away,  and  that  he  did  pick  up  a  stick,  but  that  neither  of 
them  were  mad.     His  Honor,  among  other  things,  charged 
the  jury  that  if  the  jury  found  as  a  fact,  beyond  a  reasonable 
doubt,  from  the  evidence,  that  the  scuffle,  as  testified  to  by  the 
witnesses  for  the  State,  occurred,   then  the  burden  would 
shift  to  the  defendants  to  satisfy  the  jury  that  the  scuffle  was 
a  friendly  one,  and  if  the  jury  should  find  as  a  fact,  from  the 
evidence  by  the  State,  that  the  scuffle  did  occur,  as  testified  to 
by  the  witnesses,  and  that  the  defendants  had  satisfied  the 
jury  that  the  scuffle  was  a  friendly  one,  and  engaged  in  by 
mutual  consent,  then  the  jury  should  return  a  verdict  of  not 
guilty.     To  this  part  of  the  charge  the  defendants  excepted. 
Verdict  of  guilty  of  a  simple  assault. 
•  Motion  for  a  new  trial  for  error  in  his  Honor's  charge. 
Motion  overruled,   and  defendants  excepted   and   appealed 
from  the  judgment  pronounced.     Notice  of  appeal  waived. 
On  affidavit,  the  defendants  allowed  to  perfect  their  appeal 
without  bond. 

On  back  of  State's  case  on  appeal  was  endorsed  as  foUofws: 
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"Service  accepted.     This  April  22,  1900.     (No  sigmiture.) 
Filed  May  28,  1900.     C.  A.  Annsftrong,  C.  S.  C." 

From  verdict  of  guilty  and  judgment,  the  defendants  ap- 
pealed. 

Zeh,  V,  Walser,  Attorney-General,  for  the  State. 
Douglass  <&  Simms,  for  the  defendants. 

EuRCHES,  J.  The  defendants,  Robert  Freeman,  Bud  Mc- 
Kenzie,  Henry  Freeman,  and  Sam  McLeod,  were  indicted 
for  an  affray.  It  seems,  from  the  record,  that  all  four  of  the 
defendants  were  put  on  trial,  and  the  jury,  "for  their  verdict, 
say  they  find  the  defendants  guilty  of  simple  assault.  Judg- 
ment: Defendants  fined  fifty  dollars  each,  and  each  pay 
one-fourth  of  the  costs.  (State  accepted  a  verdict  of  not 
guilty  as  to  defendants  Sam  McLeod  and  Henry  Freeman.)" 
And  it  seems  that  the  defendants  Henry  Freeman  and  A.  A. 
McKenzie  appealed:  It  also  appears,  from  the  record  sent 
up,  that  defendants'  counsel  made  up  a  statement  of  the  case 
on  appeal,  service  of  which  was  accepted  by  the  Solicitor  on 
the  18th  day  of  April,  1900.  There  also  appears  to  be  a 
counter  case  made  by  the  Solicitor,  which  was  never  served, 
nor  was  service  accepted  by  defendants,  or  their  attorneys, 
but  on  the  back  of  which  is  marked,  "Filed  May  28,  1900." 

The  counter  case  not  having  been  served,  or  acknowledged, 
and  not  having  been  filed  until  the  28th  of  May,  more  than  a 
month  after  service  was  accepted  by  defendants,  the  counter 
case  on  appeal  was  too  late,  even  if  we  were  to  hold  that  the 
word  "Filed"  of  itself  was  suflScient  to  comply  with  the  stat- 
ute (sec.  550  of  The  Code).  We  will  therefore  have  to  be 
governed  by  the  case  made  by  the  defendants;  and,  as  we 
have  to  be  governed  by  the  defendants'  statement  of  the  case, 
we  will  say  that,  while  there  is  some  difference  in  the  state- 
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ment  of  facts  in  the  two  csasee,  tiiere  is  veoy  little  difference 
in  that  part  of  them  upon  which  our  opinion  is  based.  The 
"case"  states  that  "all  the  evidence  in  the  case  tended  to  show 
that  the  defendants  were  under  the  influence  of  liquor,  and 
while  returning  from  a  fishing  party  along  the  public  road, 
in  company  with  various  other  parties,  engaged  in  a  friendly 
scuffle,  when  the  defendant  A.  A.  McKenzie  caught  his  foot 
under  a  pole  and  fell,  and  the  defendant  W.  R.  McKenzie 
also  fell  over  the  same  pole,  and  fell  on  the  defendant  Mc- 
Kenzie. One  Sewell  Freeman,  w^ho  was  sitanding  near  by, 
iinmediately  caught  the  defendant  Freeman  by  the  arm, 
lifted  him  up  ,and  carried  him  into  a  lot  about  twenty  yards 
away,  when  the  defendant  picked  up  a  small  stick  from  the 
ground,  but  did  not  offer  or  attempt  to  use  the  stick.  The 
defendants  were  introduced,  and  testified  in  their  own  behalf. 
They  admitted  that  they  engaged  in  a  scuffle,  but  declared 
that  they  were  not  mad,  and  that  the  engagement  was  en- 
tirely friendly.  Ilis  Honor,  among  other  things,  charged  the 
jury  that,  the  defendants  having  admitted  that  they  were  in  a 
scuffle,  the  burden  shifted  from  the  State,  and  the  defendants 
must  satisfy  the  jury  that  they  were  not  mad  and  fighting, 
and  that  the  encounter  was  a  friendly  one.  To  this  part  of 
his  Honor's  charge,  defendants  excepted."  The  charge  in 
this  bill  is  an  affray  by  fighting  together  in  a  public  place. 
There  must  have  been  a  fighting — an  affray — before  there 
could  be  a  criminal  offense.  State  v.  Crow,  23  N.  C,  375. 
This  must  be  admitted  bv  the  defendants,  or  found  from  the 
evidence  by  the  jury,  and  the  burden  is  on  the  State.  Every 
man  is  presumed  to  be  innocent  until  he  confesses  his  guilt, 
or  is  found  guilty  by  a  jury  of  his  country.  The  defendants 
did  not  confess  their  guilt.  Indeed,  they  denied  it.  It  can 
not  be  that  parties  "engaged  in  a  friendly  scuffle"  are  guilty 
of  an  affray,  and  this  is  all  that  they  admitted.     We  see  very 
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little,  if  any,  evidence  of  an  affray.  But,  if  there  had  been 
ever  so  much,  it  was  still  for  the  jury  to  say  whether  there 
was  an  affray  or  not.  State  v.  Baker,  66  N".  C,  332.  That 
is,  whether  the  defendants  were  mad  and  fighting  or  not. 
We  know  that  the  law  is  that  where  two  or  more  parties  are 
indicted  for- an  affray,  and  the  affray  (the  criminal  offense) 
is  admitted,  or  found  from  the  evidence,  then  the  burden  is 
shifted,  and  thrown  upon  any  one  of  the  parties  engaged  in 
the  affray  to  justify  or  excuse  himself  from  guilt.  But  this 
only  takes  place  after  the  offense  is  established.  To  apply 
this  rule  before  a  breach  of  the  peace  has  been  estiablished 
would  be  to  compel  the  defendant  to  prove  himself  innocent 
of  the  charge  preferred  against  him  by  the  State.  This  is  in 
violation  of  the  constitutional  rights  of  every  freeman,  and 
is  not  the  law.  If  the  Judge  thought  there  was  enough  evi- 
dence to  carry  the  case  to  the  jury,  he  might  have  properly 
charged  them  that  if  they  found,  from  the  evidence,  that  the 
defendants  were  mad  and  were  fighting,  and  not  scufBng 
(with  proper  explanation  as  to  what  was  a  fight — an  affray), 
then  the  burden  changed,  and  if  any  or  either  one  of  them 
was  not  guilty,  the  burden  was  on  him  to  show  he  was  not. 
If  it  was  only  a  friendly  scuffle,  it  was  a  pretty  deiar  one  to 
them — $50  each,  and  one-fourth  each  of  the  ooete.  There 
was  error,  for  which  there  must  be  a  new  trial. 
Error. 
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STATE  V.  TORRBNCE. 
(November  27,  1900.) 

1.  False  Pretenses — Advances — Criminal  Law — The  Code, 

Sec.  1027. 

One  who  obtains  advances  upon  written  representation  of 
ownership  of  property  and  promising  to  apply  the  same  to 
the  payment  of  the  debt,  fails  to  do  so,  is  indictable  under 
The  Code,  sec.  1027. 

2.  False  Pretenses — Advances — Imprisonment  for  Debt — 

Criminal  Law — The  Code,  Sec.  1027. 

The  Code,  sec.  1027,  making  it  a  misdemeanor  to  obtain  ad- 
vances on  representations  of  owning  property,  is  not  in  con- 
flict with  the  Constitution,  Art  I,  sec.  16,  forbidding  im- 
prisonment for  debt. 

Douglas,  J.,  duhitanie. 

Indictment  againsft  Will  Torrence,  heard  by  Judge  Henry 
R.  Bryan,  at  August  Term,  1900,  of  Kowan  Superior  Court. 

Indictment  for  obtaining  goods  under  false  pretenses,  un- 
der Code,  sec.  1027,  tried  before  Bryan,  J. :  "The  jurors," 
etc.,  "present  that  Will  Torrence,  with  force  and  arms,"  etc., 
"on  the  20th  day  of  June,  1900,  with  intent  to  cheat  and 
defraud,  did  unlawfully,  wilfully,  and  feloniously  obtain 
from  J.  M.  Surrat  and  another  goods,  wares,  and  merchandise 
to  the  amount  of  $22.34:,  asserting  at  the  time  that  he  was  the 
owner  of  a  chose  in  action  against  the  Southern  Railway  Com- 
pany for  wages  earned  by  him  in  the  month  of  May,  and 
agreeing  in  writing  to  apply  said  wages,  or  the  proceeds,  to 
the  amount  of  $22.34,  to  the  discharge  of  said  debt,  whereas 
the  said  Will  Torrence  has  failed  and  refused  to  so  apply 
said  wages,  but  disposed  of  the  same  in  some  other  manner 
than  agreed  in  said  representation,  contrary  to  the  form  of 
the  statute,"  etc. 
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The  following  was  the  evidence  introduced  by  the  State: 
Charles  Surrat  testified  as  follows: 
"I  witnessed  this  paper." 

The  f oUowing,  said  paper,  upon  which  the  defendant  was 
indicted,  was  then  introduced  in  evidence: 

"I,  Will  Torrence,  do  hereby  assert  that  I  am  the  owner 
of  property  to  the  amount  of  fifty  dollars  valuation,  said 
property  consisting  of  a  chose  in  action  against  the  Southern 
Railway  Company,  because  of  wages  earned  by  me  in  the 
month  of  May,  1900,  and  yet  unpaid  by  the  said  Southern  , 
Railway  Company.  Now,  in  consideration  of  the  fact  that 
J.  M.  Surrat  &  Co.  have  this  day  allowed  me  advances  on 
said  wages  to  the  amount  of  twenty  dollars,  I  agree  to  apply 
said  wages,  or  the  proceeds  thereof,  to  the  amount  of  twenty 
dollars,  to  the  discharge  of  said  debt  due  J.  M.  Surrat  &  Co., 
on  the  20th  day  of  June,  1900.  Witness  my  hand  and  seal, 
this  20th  day  of  May,  1900. 

"Will  (his  X  mark)  Toeeence.    (Seal.) 

"Witness :    C.  A.  Surrat." 

On  the  back  of  said  paper  were  the  following  indorse- 
ments : 

May  20,  1900.  To  goods $1.76 

To  stove   4.00 

To  butter 10 

To  ale 05 

To  cheroots 05 


$5.96 

"My  father  wrote  the  body  of  this  paper,  and  I  saw  Tor- 
rence sign  it  on  the  20th  May.  My  brother,  Oscar  Surrat, 
was  present  when  he  signed  it,  and  my  father,  J.  M.  Surrat, 
was  also  present." 


662  IN  THE  SUPREME  COURT.  [12t 


State  v.  Torrenoe. 


J.  M.  Surrat,  the  prosecutor,  testified  as  follows :  "I  am  a 
merchant.  I  was  present  when  Torrence  signed  this  paper. 
I  let  him  have  groceries  to  the  extent  of  $20.34.  '(The  wit- 
ness then  introduced  in  evidence  an  itemized  atatement  of  ac- 
count for  $20.34  againsft  William  Torrence,  beginning  with 
May  21,  1900,  and  continuing  till  June,  1900.)  He  has 
paid  me  $2  on  that  account.  He  said  he  owed  Mr.  Hennes- 
see,  and  would  have  to  pay  him  first.  He  (Torrenoe)  has 
traded  with  me  about  two  years,  and  paid  me  all  he  owed 
me  up  to  May  20th.  Sometimes  he  didn't  pay  me  for  two 
or  three  months.  He  was  working  for  the  railroad  at  the 
time  he  signed  this  obligation,  and  had  been  for  some  years. 
His  wages  were  due  him  by  the  railroad,  as  stated  by  him  in 
this  obligation.  This  account  waa  opened  May  21st.  The 
obligation  was  made  on  May  20th.  I  was  mistaken  about 
'May  21st.'  I  ought  to  have  said  'May  20th.'  This  account 
was  opened  on  May  20th." 

The  defendant  introduced  no  testimony.  At  the  close  of 
tho  State's  testimony  the  defendant  asked  the  Judge  to  charge 
the  jury  that,  if  they  believed  the  evidence,  they  should 
render  a  verdict  of  not  guilty.  His  Honor  refused  the  in- 
struction, and  charged  the  jury  that  if  they  believed  the  evi- 
dence they  should  find  the  defendant  guilty.  Defendant 
excepted.  Verdict  of  guilty.  Defendant  moved  in  arrest 
of  judgment  for  the  reason  that  the  bill  of  indictment  did 
not  staite  an  indictable  offense.  Motion  overruled.  Excep- 
tion. Motion  for  new  trial  for  errors  committed  by  the 
Court.  Motion  overruled.  Defendant  appealed  to  the  Su- 
preme Court,  and  assigned  as  errors:  (1)  Failure  of  Judge 
to  give  the  instruction  asked  by  defendant.  (2)  For  that  his 
Honor  charged  the  jury  that,  if  they  believed  the  evidence, 
the  jury  should  return  a  verdict  of  guilty.  (3)  Refusal 
of  his  Honor  to  grant  the  motion  in  arrest  of  judgment 
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Judgment.     Notice  of  appeal,  etc.     "Service  accepted  this 
August  24,  1900.     Wiley  Rush,  Sol." 

# 

Zeh,  V,  Walser,  Attorney-General,  for  the  State. 
Lee  S.  Overvfian,  for  the  defendant. 

Clark,  J.  The  indictment  charges  that  the  defendant 
*Vlid  unlawfully,  wilfully,  and  feloniously  obtain  from  J.  M. 
Surrat  and  another  goods,  wares,  and  merchandise  to  the 
amount  of  $22.34,  asserting  at  the  time  that  he  was  the  owner 
of  a  chose  in  action  against  the  Southern  Railway  Company, 
and  agreeing  in  writing  to  apply  said  wages,  or  the  proceeds, 
to  the  amount  of  $22.34,  to  the  discharge  of  said  debt, 
whereas  the  said  Will  Torrence  has  failed,  or  refused,  to  so 
apply  said  wages,  but  disposed  of  the  same  in  some  other 
manner  than  agreed  in  said  representation,  contrary  to  the 
form  of  the  statute,"  etc.  The  defendant  moved  in  arresft 
of  judgment  because  "the  bill  of  indictment  did  not  charge 
an  indictable  offense."  On  the  argument  this  was  treated 
as  an  indictment  for  false  pretense,  and,  if  so,  the  motion 
should  have  been  granted;  for  false  pretense  is  the  "false 
representation  of  an  existing  fact,  made  with  intent  to  de- 
ceive, and  which  does  deceive."  But  an  examination  shows 
that  the  indictment  is  under  Code,  sec.  1027,  for  "obtaining 
advances  upon  representation  of  the  ownerahip  of  property 
and  promising  to  apply  the  same  to  payment  of  the  debt,  and 
failing  to  do  so."  The  indictment  follows  the  statute,  and 
there  is  no  ground  for  the  motion  in  arresrti  of  judgment  un- 
less the  statute  is  in  conflict  with  the  constitutional  provision 
(Art.  I,  sec.  16)  prohibiting  "imprisonment  for  debt,  except 
in  cases  of  fraud,"  and  we  can  not  see  that  it  is.  It  is  not 
the  failure  to  pay  the  debt  which  is  made  indictable,  but  the 
failure  to  apply  certain  property  which,  in  writing,  has  been 
ple<lged  for  its  payment,  and  advances  made  on  the  faith  of 
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such  pledge.  It  is  on  the  same  footing  as  Cod^,  sec.  1089^  for 
disposing  of  mortgaged  property.  It  is  the  fraud  in  dispos- 
ing of  or  withholding  property  which  the  owner  has  in  writ- 
ing agreed  shall  be  applied  in  payment  of  advances  made  on 
the  faith  of  such  quasi  mortgage,  to  one  who  has  thus  pro 
tanto  become  the  owner  thereof,  and  the  subsequent  conver- 
sion of  said  property,  and  diversion  of  the  proceeds  to  the 
detriment  of  the  equitable  owner  and  in  fraud  of  his  rights. 
The  evident  object  of  the  statute  was  to  enable  persons  to  ob- 
tain advances  upon  articles  whose  nature,  or  whose  value, 
would  not  justify  the  execution  of  a  formal  mortgage  thereon. 
The  only  case  so  far  decided  upon  this  section  (State  r. 
Whidbee,  124  "N.  C,  796)  has  no  application;  for  that  went 
upon  the  ground  thart;  the  proeecutor,  upon  the  face  of  the 
writing,  knew  that  the  property  was  not  in  existence,  and  that 
the  defendant  oould  have  had  no  ownership  of  the  article 
pledged,  because  it  was  a  check  to  be  issued  at  a  future  day. 
Here  the  written  pledge  upon  which  the  advances  were  made 
is  of  a  chose  in  action — an  indebtedness  to  the  defendant 
by  the  Southern  Railway  Company  for  pastrdue  wages — and 
is  in  the  following  words:  "I,  Will  Torrence,  do  hereby 
assert,  that  I  am  the  owner  of  property  to  the  amount  of  fifty 
dollars  valuation,  said  property  consisting  of  a  chose  in  ac- 
tion against  the  Southern  Railway  Company,  because  of 
wages  earned  by  me  in  the  month  of  May,  1900,  and  yet  un- 
paid by  the  said  Southern  Railway  Company.  Now,  in  con- 
sideration of  the  fact  that  J.  M.  Surrat  &  Co.  have  this  dav 
allowed  me  advances  on  said  wages  to  the  amount  of  $20,  I 
agree  to  apply  said  wages,  or  the  proceeds  thereof,  to  the 
amount  of  twenty  dollars,  to  the  discharge  of  said  debt  due 
J.  M.  Surrat  &  Co.,  on  the  20th  day  of  June,  1900.  Witness 
my  hand  and  seal,  this  20th  day  of  May,  1900."  (Signed 
and  sealed  by  Will  Torrence,  and  witnessed  by  C.  A.  Sur^ 
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rat.)     The  evidence  justified    tihe    Court   in    refusing   the 
prayer  to  instruct  the  jury  that,  if  they  believed  the  evidence, 
they  should  find  defendant  not  guilty,  and  in  instnicting 
them,  if  they  believed  the  evidence,  to  find  him  guilty. 
No  error. 

Douglas,  J.,  dubitante. 


STATE  V.  EWING. 
(November  27,  1900.) 

IndicUiient — Murder — Degree — Orand    Jury — Demurre  r — 
Homicide — Bill  of  Indictment — Criminal  Law. 

Where  an  Indictment  charges  murder,  the  grand  jury  have  no 
power  to  return  It  for  murder  in  the  second  degree. 

CI.ABK  and  Douglas,  J  J.,  dissenting. 

Indictment  against  D.  A.  Ewing,  heard  by  Judge  H.  R. 
Bryan,  at  October  Term,  1900,  of  Montgomeey  Superior 
Court. 

Indictment  for  murder:  "The  jurors  for  the  State,"  etc., 
"present:  That  D.  A.  Ewing,  late  of  the  county  of  Mont- 
gomery, State  of  North  Carolina,  on  the  17th  day  of  March, 
1899,  at  and  in  said  county  and  State,  with  force  and  arms 
feloniously,  wilfully,  and  of  his  malice  aforethought  did 
kill  and  murder  one  James  Stewart,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  State.''  Upon  said  bill  was  the 
indorsement :  "A  true  bill  for  murder  in  the  second  degree." 
The  defendant,  before  plea,  moved  to  quash  the  bill  upon  the 
ground  that  the  grand  jury  had  no  right  to  find  the  bill  as 
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indorsed.  Overruled.  Defendant  excepted.  Defendant  iben. 
moved  to  quash  upon  the  grounds  set  forth  in  certain  affida- 
vits filed,  to  which  the  State  replied,  and  the  Judge  found 
the  following  facts:  "The  defendant  in  this  case  having 
moved  to  quash  the  bill  of  indictment  for  causes  set  out  in 
affidavits  submitted  to  the  Court,  to  which  counter  affidavits 
wei'e  submitted,  the  Court  finds  the  following  facts:  (1) 
That  Wiley  Kush,  Solicitor,  was  informed  by  the  foreman 
of  the  grand  jury,  about  the  time  the  bill  was  being  consid- 
ered, that  the  defendant  had  some  relatives  who  were  mem- 
bers of  the  grand  jury.  That  the  Solicitor  then  told  the 
foroman  that  he  could  excuse  anv  i^eladives  of  the  defendant 
if  they  so  desired  during  the  consideration  of  the  bill.  (2) 
That  the  foreman,  in  pursuance  of  such  information  from 
the  Solicitor,  and  after  one  member  of  the  grand  jury  had 
askod  to  be  excused  for  the  reason  that  he  was  related  to  the 
defendant,  said  to  said  member  that  he  might  be  excused,  and 
to  the  body  of  the  grand  jury  that  any  member  related  to  the 
defendant  might  excuse  himself,  whereupon  said  member 
who  had  spoken  to  the  foreman  and  two  other  members  ex- 
cuscxi  themselves,  and.  left  the  jury  room.  That  no  member 
was  excluded  otherwise  than  above  stat^.  That  the  name  of 
Silas  Robinson  was  indorsed  upon  the  bill  of  indictment  by 
the  foreman  bv  the  direction  of  the  Solicitor  after  the  bill 
had  gone  into  the  hands  of  the  foreman,  and  by  direction  of 
Solicitor  was  called  and  examined.  (4)  That  said  bill  was 
brought  into  open  court  by  the  foreman  alone.  Upon  this 
the  (Jourt  refused  the  motion,  and  defendant  excepted.  And 
upon  the  facts  so  found  the  defendant  again  moved  to  quash 
the  indictment.  Overruled,  and  defendant  excepted."  De- 
fendant then  demurred  to  the  bill  of  indictment  upon  the 
ground  that,  while  the  bill  was  drawn  for  murder  in  the  first 
decree,  the  grand  jury  found  and  indorsed  said  bill,  "A  true 
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bill  for  murder  in  the  second  degree.''  His  Honor  sustained 
the  demurrer,  and  rendered  judgment  requiring  the  defend- 
ant to  enter  into  bond  of  $2,000  for  his  appearance  at  the 
next  term  of  Court  to  abide  further  action  of  the  Court.  The 
Solicitor  for  the  Stsate  appealed. 

Zeb.  V.  Walser,  Attorney-General,  for  the  State. 
Douglass  &  Simnis,  for  the  defendants. 

Faikcloth,  C.  J.  The  bill  of  indictment  charges  in  one 
count  that  the  defendant  "feloniously,  wilfully,  and  of  his 
malice  aforethought  did  kill  and  murder  one  James  Stewart," 
contrary,  etc.  The  grand  jury  returned  "A  true  bill  for 
murder  in  the  second  degree."  The  defendant,  before  plead- 
ing, moved  to  quash  the  bill  upon  the  ground  that  the  grand 
jury  "had  no  right  to  find  the  bill  as  indorsed  upon  the  back 
thereof."  Motion  overruled.  The  Court  then  found  the 
facts  as  set  out  in  the  record,  and  thereupon  the  defendant 
demurred  on  the  ground  that  the  bill  is  drawn  for  murder 
in  the  first  degree  and  the  grand  jury  have  found  a  true  bill 
for  murder  in  the  second  degree.  Demurrer  sustained,  and 
the  Stat-e  appealed. 

We  believe  this  question  has  not  heretofore  been  before  this 
Court,  and  it  is  probably  here  now  by  reason  of  Acts  1893, 
chap.  85.  Section  1  provides  that  the  offenses  mentioned 
therein  shall  be  deemed  murder  in  the  first  degree.  Section 
2  provides  that  all  other  kinds  of  murder  shall  be  deemed 
murder  in  the  second  degree.  Section  3  provides  that  noth- 
ing herein  contained  shall  be  construed  to  require  any  altera- 
tion or  mo<lification  of  the  existing  form  of  indictment  for 
murder,  but  the  jury  before  whom  the  offender  is  tried  shall 
determine  in  their  verdict  whether  the  crime  is  murder  in 
the  first  or  second  degree.     It  is  evident  that  the  Legislature 
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intended  that  the  petit  jury,  and  not  the  grand  jury,  should 
determine  the  degree  of  the  offense  upon  the  whole  of  the  evi- 
dence. It  is  argued  that  the  bill,  with  a  single  count,  as  in 
this  case,  contains  the  essential  element  of  two  counts,  one  in 
the  first  and  one  in  the  second  degree,  on  the  principle  that 
the  greater  includes  the  lesser.  If  the  grand  jury  is  allowed, 
upon  the  State's  evidence  alone,  to  fix  the  grade  in  the  second 
d^ree,  then  the  petit  jury  has  nothing  to  determine  except  to 
adopt  the  conclusion  of  the  grand  jury,  no  matter  what  the 
whole  evidence  may  disclose.  It  is  not  questioned  that  when 
the  bill  contains  several  counts  the  grand  jury  may  find  one 
count  true  and  ignore  the  others,  for  each  count  contains  a 
distinct  charge,  and  the  jury  may  find  one  true  only.  The 
law  intends  to  punish  the  guilty  and  protect  the  innocent, 
and  to  that  end  it  is  necessary  to  adopt  rules  in  the  adminis- 
tration of  the  criminal  law,  and  we  know  of  none  better  than 
those  developed  and  established  by  the  wisdom  of  past  ages. 
We  are  inclined  to  think  that  Acts  1893,  chap.  85,  is  well 
adapted  to  the  jiist  administration  of  the  criminal  law  and  to 
the  present  conditions  of  society.  Turning,  then,  to  the 
forms,  precedents,  and  practice,  we  find  them  uniform  on  the 
question  before  us,  and  we  find  no  contrariant  decision  in  any 
courts  of  the  American  States.  Whart.  Cr.  PI.  and  Prac 
(9th  Ed.),  sec.  374,  expresses  it:  ^^Where  there  are  several 
ooimts,  the  jury  can  find  one  true  and  ignore  the  others ;  but, 
where  there  is  only  one  count,  they  must  either  pass  or  reject 
the  whole."  Chitty  on  Criminal  Law  (^volume  1,  p.  322) 
says:  "The  jury  can  not  find  one  part  of  the  same  charge 
to  be  true,  and  another  false,  but  they  must  either  maintain  or 
reject  the  whole ;  and  therefore,  if  they  indorse  a  bill  of  in- 
dictment for  murder  billa  vera  se  defendo,  or  billa  vera,  for 
manslaughter,  and  not  for  murder,  the  whole  will  be  invalid, 
and  may  be  quashed  on  motion."     So,  in  Archb.  Cr.  PI.  and 
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Prac.,  99,  it  is  laid  down:  "They  can  not,  however,. find  a 
true  bill  as  to  part  of  a  count,  and  ignore  the  rest  of  it."  To 
the  same  effect  are  1  Russ.  Crimes,  312,  and  State  v.  Wilr 
hite,  II  Humph.,  602.  In  State  v,  Willmms,  31  S.  C,  *296, 
the  charge  was  an  assault  and  rioting  in  one  count.  The 
jury  returned  a  true  bill  as  to  an  assault,  no  bill  as  to  rioting. 
Held,  that  the  jury  could  not  so  find,  'T^ut  musrt  'find 
generally  on  the  whole  charge  as  contained  in  the  in- 
dictmemt."  In  Staie  v.  Cowan,  1  Head,  280,  the  bill  was 
for  murder,  and  indorsed,  "The  grand  jury  find  a  true  bill 
for  manslaughter."  The  Court  said :  "The  rule  seema  to  be 
well  established  that  the  grand  jury  can  not  find  one  part  of 
the  same  charge  to  be  true  and  another  part  false,  but  must 
either  maintain  or  reject  the  whole  and  therefore  on  an  in- 
dictment for  murder  they  can  not  find  a  true  bill  for  man- 
slaughter. This  is  a  technical  rule,  but  the  current  of  au- 
thority is  in  support  of  it."  State  v.  Creighton,  1  Nott.  and 
McC,  256 :  "Where  the  grand  jury,  on  a  count  for  riot  and 
assault  in  an  indictment,  find  A  guilty  of  a  riot,  it  is  a  par- 
tial finding  of  the  entire  count,  and  therefore  void."  Other 
authorities  of  the  same  import  may  be  bound.  We  have 
copied  freely,  because  the  question  under  our  statute  is  prac- 
tical and  important.  We  are  satisfied  that  due  care  and  cau- 
tion in  the  conduct  of  grand  juries  in  discharging  their  duties 
are  not  always  observed  in  the  districts,  and  in  this  connec- 
tion we  will  call  attention  to  State  v.  Brown,  81  N.  C,  568, 
where  it  is  held  that  a  bill  of  indictment  returned  into  Court 
"Not  a  true  bill"  can  not  be  amended  and  reconsidered  by 
the  same  grand  jury,  for  the  reasons  there  stated.  For  the 
foregoing  reasons  we  think  the  demurrer  was  properly  sus- 
tained. 
No  error. 

Montgomery,  J.  (concurring  in  the  result).     If  the  evi- 


560  IN  THE  SUPREME  COURT.  [127 


State  v.  Ewino. 


donoe  before  the  grand  jury  disclosed  a  case  of  murder  in  the 
second  degree  only,  I  think  that  that  body  should  have  made 
their  finding  on  the  bill  that  was  sent  to  them  (a  bill  for 
murder  in  the  usual  form  before  the  Act  of  1893)  simply  "A 
true  bill,"  without  the  qualifying  words  of  "murder  in  the 
second  degree."  It  was  provided  in  the  act  that  there  need 
be  no  "alteration  or  modification  of  the  existing  form  of  in- 
dictment for  murder,  but  the  jury  before  whom  the  offender 
is  tried  shall  determine  in  their  verdict  whether  the  crime  is 
murder  in  the  first  or  second  degree."  I  think  that  if  a 
gr*and  jury,  since  the  Act  of  1893,  in  the  investigation  of  a 
homicide,  find  from  the  evidence,  that  a  killing  has  occurred 
which  amounts  to  manslaughter  only,  the  bill  of  indictment 
should  be  found  and  returned  for  manslaughter.  But,  if  the 
homicide  is  of  higher  culpability  than  manslaughter,  then 
the  grand  jury  should  return  a  tnie  bill  of  murder  in  the 
form  in  use  before  the  statute.  The  petit  jury  is  the  tribu- 
nal upon  which  is  devolved  by  the  statute  the  duty  of  fixing 
the  degree  of  guilt,  whether  murder  in  the  first  or  murder  in 
the  second  degree,  upon  the  evidence  of  both  the  State  and 
the  prisoner.  The  distinction  between  murder  in  the  first 
and  murder  in  the  second  degree,  under  the  Act  of  1893,  is 
not  for  the  grand  jury  to  point  out  and  determine,  but  is  a 
matter  for  the  action  of  the  petit  jury,  after  hearing  all  the 
evidence  and  receiving  the  instruction  of  the  Court.  The 
law  declares  that  the  form  of  the  indictment  is  immaterial  as 
between  the  two  crimes,  and  that  the  petit  jury  shall  be 
charged  with  the  duty  of  declaring  the  grade  of  the  crime  as 
between  murder  in  the  first  and  murder  in  the  second 
degree,  and  not  the  grand  jury.  And  this  appears  to  me  to 
be  necessarily  so,  for,  if  the  Solicitor  should  conform  to  the 
wishes  of  the  grand  jury,  as  expressed  in  their  finding,  and 
send  in  a  bill  for  murder  in  the  second  degree,  the  bill  would 
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be  in  the  exact  lan^age  of  the  one  upon  which  the  grand 
jury  uiwlerbook  Vo  act.  I  am  therefore  of  the  opinion  that 
the  grand  jury  transcended  its  power  in  finding  the  bill  "A 
true  bill  for  murder  in  the  second  degree/'  in  that  it  under- 
took to  prescribe  a  verdict  for  the  petit  jury,  and  that  his 
Honor  was  right  in  sustaining  the  demurrer. 

Clakk,  J.  (dissenting).  The  forms  of  indictment  for 
murder  in  the  first  degree  and  for  murder  in  the  second 
degree  are  identical.  Tt  may  be  that  the  Solicit>or  sent  this 
bill  for  murder  in  the  second  degree,  and  the  presumption 
of  regularity  is  that  he  did  ;  then,  the  indorsement,  "True  bill 
for  murder  in  the  second  degree,"  is  correct.  When  this 
case  goes  back,  the  Solicitor  will  send  a  bill  for  murder  in  the 
secon-d  degree.  It  will  be  verbatim  et  literatim  et  punctiuUim 
a  copy  of  this  bill.  If  the  grand  jury  find  that  a  true  bill, 
they  will  return  it,  "True  bill  for  murder  in  the  second 
degree,"  and  we  shall  have  a  duplicate  of  the  paper  now  de- 
clared invalid,  unless  t^he  opinion  of  the  Oourt  means  th'ajt  the 
grand  jury,  contrary  to  the  intention  of  the  Solicitor  and 
their  own  view  of  the  evidence,  are  compelled  to  return  "A 
true  bill,"  and  thus  put  the  prisoner  on  trial  for  murder  in 
the  first  degree.  If  the  grand  jury,  as  in  this  case,  think  the 
evidenc>e  justifies  only  an  indictment  for  murder  in  the  second 
degree,  it  surely  oan  not  be  that  they,  sworn  men  as  they  are, 
are  compelled  to  make  a  return  which  the  law  will  presume  is 
an  indictment  for  a  higher  offense,  and  thus  put  the  prisoner 
on  trial  for  his  life,  when  the  grand  jury  has  found  only  evi- 
dence warranting  a  charge  for  an  offense  not  eapital. 

Douglas,  J.,  dissenting. 
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STATE  V.  BROWN. 
(December  4,  1900.) 

1.   Grand  Jury — Quashing  Indictment — Terms  of  Superior 
Court — Criminal  Law. 

Acts  1899,  chap.  593,  prayiding  for  an  extra  term  of  che  Superior 
Court  without  a  grand  jury,  is  constitutional. 

2.   Grand  Jury — Quashing  Indictment — Term^  of  Super- 
ior Court — Criminal  Law. 

Quashal  of  an  indictment  returned  by  a  grand  jury  at  an 
extra  term  of  the  Superior  Court,  held  proper,  where  the 
statute  proYiding  for  an  extra  term  makes  no  provision 
for  a  grand  jury. 

Claek,  J.,  concurs  in  the  result. 

Indictment  against  Everett  Brown,  heard  by  Judge  W. 
B.  Council,  at  Special  (November)  Term,  1900,  of  Catawba 
Superior  Court. 

Defend'ant,  in  apt  time,  moved  to  quash  the  indictment 
upon  the  ground  that,  under  said  act  authorizing  the  said 
term  of  court,  there  should  be  "no  grand  jury  summoned  at 
this  term  of  the  Court."  Acts  1899,  chap.  693,  sec.  2.  The 
Court  sustained  the  motion  and  quashed  the  bill,  and  the  So- 
licitor for  the  State  appealed. 

Robert  D.  Douglas,  Attorney-General,  for  the  State. 
E.  B.  Cline,  W.  A.  Self,  and  J.  T.  Perkins,  for  the  defend- 
ant. 

FuRCHEs,  J.  The  defendant  was  indicted  for  carrying  a 
concealed  weapon,  upon  a  bill  found  at  a  term  of  Catawba 
Superior  Court,  begun  and  held  on  the  fifteenth  Monday  after 
the  first  Monday  in  August,  1900 ;  and  the  "case  on  appeal" 
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fttatee  that  the  defendant  had  been  arrested  an  a  warrant 
issued  by  a  Justice  of  the  Peace,  and  in  default  of  hail  had 
been  imprisoned,  and  was  in  jail  at  the  time  of  finding  the 
bill  of  indictment,  and  is  still  in  custody ;  that,  upon  the  bill 
being  returned  "A  true  bill,"  the  defendant  moved  to  quaeh 
the  same  for  want  of  jurisdiotion.  The  motion  was  sus- 
tained, the  bill  quashed,  and  the  Solicitor  appealed. 

On  the  argument,  it  was  contended  that  the  appeal  pre- 
sented two  questions:  The  constitutionality  of  the  Act  of 
1899,  providing  that  there  should  be  no  grand  jury  at  this 
term  of  the  Court ;  and,  secondly,  the  construction  of  the  act, 
as  to  whether  it  prohibited  the  drawing  and  use  of  a  grand 
jury  at  that  term.  The  "case"  states  that  the  Solicitor  for 
the  Tenth  Judicial  District  (Catawba  being  one  of  the  coun- 
ties composing  thait  district),  had  dem'anded  of  the  commis- 
sioners that  they  draw  and  summon  a  grand  jury  for  that 
term,  and  under  this  demand  they  had  done  so.  We  suppose 
the  Solicitor,  in  making  this  demand,  thought  his  action  was 
authorized  under  the  opinion  in  Mott  v.  Board,  126  N.  C, 
866,  and  that  it  was  the  duty  of  the  commissioners  to  draw 
and  summon  this  grand  jury.  But  this  question  was  neither 
presented,  nor  decided  in  that  case.  There  the  act  stripped 
the  Superior  Court  of  Forsyth  County  of  all  criminal  juris- 
diction. This  was  held  to  be  unconstitutional,  as  it  took  from 
that  court  all  criminal  jurisdiction.  The  argument  in  that 
ease  was  rested  upon  the  ground  that  the  Superior  Courts 
were  made  constitutional  courts  by  adoption ;  that  their  jur- 
isdiotion was  not  defined  by  the  Constitution,  but  that  they 
were  adopted  with  the  jurisdiction  they  had  at  the  time  of 
their  adoption;  and  that  the  Constitution  required  that  at 
least  two  terms  of  these  courts  should  be  held  in  each  county 
every  year.  As  a  matter  of  judicial  history,  we  know  that 
for  a  long  time  after  the  State  was  divided  into  judicial  dis- 
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tricts,  or  "circuits,"  as  they  were  called  before  the  Gonstitu- 
tion  of  1868,  only  two  terme  were  held  in  each  year,  called 
"spring"  and  "fall"  terms.  Until  then  but  very  few  coun- 
ties had  more  than  two  terms  a  year,  and  those  that  had 
more  were  exceptions  to  the  general  rule.  The  Constitution 
of  1868,  in  recognition  of  this  general  rule,  required  that  at 
least  two  terms  of  the  Superior  Court  should  be  held  in  each 
county  in  the  State  every  year.  Const.,  Art.  IV.,  sec.  12. 
These  are  constitutional  terms  of  the  Superior  Court ;  that  is, 
they  are  terms  required  by  the  Constitution  to  be  held  "at 
least  twice  each  year,"  and  can  not  be  deprived  of  their  con- 
stitutional functions.  They  can  not  be  deprived  of  their 
grand  juries.  But  if  the  Legislature  establishes  other  terms 
of  the  Superior  Court,  which  seems  to  be  contemplated  by 
the  Constitution,  in  saying  that  there  must  be  at  least  two 
terms  held  in  each  county  every  year,  we  see  nothing  in  the 
Conetitution  requiring  that  these  extra  terms  shoxdd  have  a 
grand  jury.  Acts  1899,  chap.  593,  provides  two  terms — 
spring  and  fall  terms — for  Catawba  County,  which  have 
grand  juries,  and  it  provides  an  extra  term  to  be  held  in 
November  without  a  grand  jury,and  we  see  no  constitutional 
reason  why  this  may  not  be  done. 

Nor  do  we  think  the  other  contention  made  by  the  State  can 
be  sustained.  The  closing  sentence  of  section  2  of  the  act  is 
as  follows :  "And  there  shall  be  tried  all  civil  cases  priding 
and  only  such  criminal  cases  as  the  defendants  are  in  jail,  or 
in  cudtxxly."  The  State  contends  that  the  intention 
of  the  Legislature  was  that  all  criminals  in  jail,  or 
in  custody,  should  be  tried  at  these  extra  terms  of  the 
Court;  that  defendant  was  in  jail,  and  dhould  be  tried;  that 
this  could  not  be  done  without  a  true  bill  found,  and  this 
could  only  be  found  by  a  grand  jury.  The  act  is  loosely 
drawn,  and  gives  rise  to  this  very  ingenious  ai^guniieiit.     We 
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find  that  chap.  180  of  the  Laws  of  1885,  and  other  acts  mak- 
ing similar  provisions  to  Acts  1899,  chap.  593,  are  more  ac- 
curately drawn,  and  provide  for  the  trial  of  civil  cases  only, 
"except  jail  cases  on  the  criminal  docket,  where  a  true  bill 
has  been  found/'  Had  this  act  used  this  language,  there 
would  have  been  no  ground  for  this  contention  of  the  State. 
But  the  act,  in  plain  terms,  says  there  shall  be  no  grand  jury. 
This  seems  to  be  the  controlling  idea  of  this  legislation,  and 
we  must  construe  the  act  to  mean  what  is  expressed  in  the 
other  acts  we  have  examined — ^that  this  extra  term  shall  only 
try  in  cases  "where  there  has  been  a  true  bill  found."  Put- 
ting this  construction  upon  the  act,  the  judgment  appealed 
from  must  be  affirmed. 
Affirmed. 

Clakk,  J.,  concurs  in  the  result. 
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STATE  V.  COSTNBR, 
(December  4,  1900.) 

1.  Evidence — Identity    of   Defendant — Competency — Sctrv- 

tilla — Burglary — CrimincU  Law. 

Where  there  is  more  than  a  sciatilla  of  evidence  as  to  the 
identity  of  the  defendant,  it  is  for  the  jury  to  pass  upon 
its  weight. 

2.  Argument  of  Counsel — Solicitor — Abuse  of  Privilege — 

Trial — Criminal  Law — Comment  of  Counsel. 

An  attorney  for  the  prosecution  may  comment  before  the  jury 
on  the  failure  of  the  defendant  to  examine  a  witness  sub- 
poenaed by  him. 

3.  Argument  of  Counsel — Comment  of  Counsel — Abuse  of 

Privilege — Ti^l — Criminal  Law — Alibi. 

A  solicitor  may  comment  on  the  failure  of  defendant  to  proye 
his  whereabouts  at  the  time  of  the  commission  of  the  of- 
fense. 

4.  Evidence — Weight — Sufficiency — Jury — Criminal     Law 

— Burglary, 

Where  there  is  evidence,  though  it  is  not  strong,  it  is  for  the 
jury  to  pass  upon  its  weight. 

Faircloth,  C.  J.,  dissenting. 

Indictment  against  Wade  Ooetner,  heard  by  Judge  Fred- 
erick  Moore  and  a  jury,  at  August  Term,  1900,  of  Catawba 
Superior  Court. 

The  defendant  pleaded  "not  guilty,"  and  the  State  intro- 
duced the  following  witnesses:  Miss  Claudia  Sluman,  who 
testified:  "I  live  near  Catawba,  at  the  home  of  Miss  Sue 
Abemethy.  Was  living  there  July  6.  On  the  night  of  July 
6,  between  twelve  and  one  o'clock,  I  awoke  suddenly.     Just 
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as  I  started  to  get  out  of  bed  I  touched  some  one  on  floor  by 
side  of  bed  whom  I  supposed  to  be  my  aunt.  My  aunt,  my 
sister  and  I  were  in  the  room.  Room  was  down  stairs.  I 
called  my  aunt  and  she  answered.  The  person  got  up  from 
side  of  bed  and  got  into  window  and  went  out.  Man  was 
small  of  stature,  witliout  coat  or  hat.  It  was  my  convic- 
tion that  the  man  was  black.  I  knew  defendant's  figure  but 
not  his  face.     He  is  small  of  stature." 

Question.  '*What  is  your  opinion  from  what  you  saw  of  the 
man  that  night  as  to  who  it  was  ?" 

(Objection  by  defendant.  Objection  overruled.  Defend- 
ant excepts.) 

Answer.  ^'The  figure  in  the  room  that  night  compared  more 
favoral)ly  with  Wade  Coetner  than  anyone  else  I  could  think 
of  in  that  community.'' 

(Defendant's  first  exception.) 

'^Defendant  worked  in  an  adjoining  field  and  I  would  see 
him  often  when  the  crops  were  worked.  Sometimes  would 
see  him  twenty-five  times  a  day,  and  some  times  would  not 
see  him  during  day.  Do  not  know  where  he  lives.  Field  in 
which  he  worked  was  just  across  the  road  from  my  home. 
Windows  were  three  feet  and  ten  inches  from  the  ground. 
The  three  windows  in  the  room  were  raised ;  thev  were  en- 
tirely  open.  The  night  was  bright.  The  east  and  south 
windows  are  not  protected  by  shade." 

Cross-Exam  itmtion, 

''Do  not  know  that  I  ever  saw  defendant  until  planting 
time  this  year,  but  have  seen  him  often  this  year.  Never 
pai<l  any  attention  to  defendant's  face,  and  was  not  familiar 
with  it.  Field  where  defendant  worked  was  just  across  the 
etreit  from  my  home.  It  is  about  seven  feet  from  bed  to 
north  or  east  window  at  which  person  went  out.     Nothing 
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was  disturbed  in  the  room.  I  had  not  been  awake  very  long, 
and  awoke  rather  suddenly  and  decided  to  lower  the  windows. 
Do  not  remember  at  what  time  I  retired  that  evening.  My 
aunt  was  sleeping  on  the  opposite  side  of  the  nxmi.  She  did 
not  reply  the  first  time  I  called.  Then  I  called  my  sister, 
and  then  my  aunt  again,  and  she  answered,  though  she  was  in 
an  unconscious  condition.  The  person  then  arose,  walked 
to  window,  got  up  in  window  and  went  out.  I  did  not  see 
the  person's  face.  I  said  before  the  Justice  of  the  Peace 
*  (at  preliminary  trial)  that  I  would  not  be  willing  to  swear 
whether  the  person  was  white  or  black.  I  would  not  swear 
now  that  the  man  was  black.  I  do  not  consider  tlie  defend- 
ant's appearance  peculiar.  Defendant  is  a  negro.  I  never 
claimed  that  I  could  sivear  that  the  defendant  is  the  person 
who  entered  the  hoiwe.  I  had  never  seen  the  defendant  at 
the  house." 

Miss  Jennie  Slum'an,  who  testified:  "Am  sister  of  last 
witness  and  live  at  same  place.  I  was  awake.  My  sister 
called  my  aunt,  then  called  me,  and  then  called  my  aunt 
again,  and  began  to  scream.  Figure  was  small  of  stature; 
sprang  up  and  walked  to  window.  I  had  side  view.  He  was 
a  negi'o  of  medium  color,  small  of  stature.  I  had  seen  de- 
fendant pass  frequently  and  at  work  in  the  field.  Figure 
and  color  corresjKmd  more  with  the  defendant  than  anyone  I 
know  of  alx^ut'  home.  Have  seen  defendant  frequently. 
There  are  three  windows  in  the  room,  and  the  shades  were 
bo  top  of  window,  and  the  curtains  were  pulled  back,  and  we 
had  advantage  of  all  light.  The  person  walked  to  the  window, 
put  his  right  foot  up,  then  his  left,  and  then  got  oiU-  He 
did  not  liave  on  hat  or  coat,  and  made  no  noise  when  he  got 
into  the  windfw.  We  screamed,  and  mv  imcle  came  down 
from  up  stairs.  T  do  not  know  which  direction  the  person 
w^ent  off." 
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Cross-Examined. 

"I  do  not  know  what  awoke  me.  I  was  awake  a  little 
while  before  my  sister  called  my  aunt.  Until  my  sister 
sprang  and  screamed  I  did  not  know  that  anything  was 
wrong.  Was  excited.  Expected  death.  Did  not  swear  be- 
fore Justice  of  the  Peace  that  I  had  seen  defendant  working 
in  field  frequently.  Did  say  that  I  had  seen  him  frequently 
or  often.  Will  swear  that  defendant's  figure  and  color  re- 
semble Mr.  Lawrance's  hand  (laborer).  Do  not  know  his 
face.  Found  nothing  disturbed  in  the  room.  There  was 
nothing  in  front  of  window  at  which  defendant  went  out.  It 
is  seven  ieet  from  foot  of  bed.  The  bed  stood  out  a  little 
from  wall,  and  T  was  on  back  side  of  bed.  Window  was  at 
end  of  room,  in  front  of  foot  of  bed.  Figure  rather  directly 
to  window.  T  remained  in  the  bed  until  figure  went  out. 
Do  not  remember  that  I  won't  t>o  door  or  window  after  the 
person  left.  TX>  not  know  whether  or  not  moon  was  shining. 
Stars  were.  The  night  was  clear.  There  were  no  trees  at 
end  of  house.  My  uncle  fired  a  pistol  several  times  and 
called,  and  Mr.  Lawrence  answered.  Think  the  person  put 
his  left  foot  on  the  window  sdll.  Can  not  swear  where  he 
had  his  hands.  Do  not  claim  to  have  identified  the  man  who 
was  in  the  room." 

John  Lawrence,  who  testified:  "Live  near  Catawba. 
Heard  report  of  gim  or  pistol.  Live  one-quarter  or  one-tliird 
of  mile  from  Sluman's.  He»ard  Sluman  call,  and  told  me  to 
come.  Went  to  house,  fifty  yards  from  house  I  live  in. 
Eoseman,  Abernethy  and  Costner  (defendant)  stayed  there. 
Roseman  and  Abernethy  were  there.  They  talked  to  me. 
Do  not  think  T  called  the  defendant.  Did  not  see  nor  liear 
defendant  there.  This  was  t^n  minutes  before  one  o* clock. 
Saw  defendant  next  morning  at  barn,  between  daybreak  and 
daylight.     Asked  him  where  he  was  the  night  before,  and  he 


570  IN  THE  SUPKEilE  COURT.  [127 


State  v.  Costneb. 


vsaid  that  be  was  at  'Uncle  Eat's.'     Eat.  Lawrence  lived  about 
as  far  from  Sluman  as  I  did." 

Cr  OSS-Exam  ined, 

*' Defendant  worked  for  me  Friday,  and  at-e  supper  at  my 
house.  Family  ate  supper  about  dark  and  the  n^roee  after- 
wards. Do  uot  know  what  time  he  lefc  my  house.  Defend- 
ant  workoil  until  dinner  Saturday.  Told  him  that  morning 
that  he  need  not  work  longer  than  till  dinner  unless  he 
wanted  to.  He  worke^l  for  me  last  summer  and  began  again 
the  first  of  ilaroh  and  worked  till  this  trouble  occurred.  De- 
fendant's general  character  has  been  good  since  he  has  been 
at  mv  house.     Tie  came  to  me  well  recommended." 

Eaton  Lawrence,  who  testified :  "I  live  near  Sluman's 
Know  defendant.  Know  night  when  somebody  went  into  the 
house  where  Mr.  Sluman  lives.  Defendant  came  to  my  house 
about  an  hour  and  a  half  befoi'e  day,  and  said  he  was  tired, 
and  wanted  to  stay  tlie  balance  of  the  night  at  my  house.  He 
seemed  tired  and  worried.  He  does  not  usually  stay  at  my 
house." 

Cross-Exam  ined. 

"I  went  to  Ix^d  early  that  night.  Got  awake  about  mid- 
night and  did  not  go  to  sleep  any  more  that  night.  Did  not 
hear  shooting  and  disturbance.  Did  not  sleep  any  more  after 
defendant  came.  John  Lawrence  about  same  direction  from 
Sluman's  that  I  live,  and  not  quite  so  far.  Brad  Edwards 
was  at  my  house.  lie  works  for  me.  He  was  asleep.  De- 
fendant slept  with  Edwards  that  night.  He  went  to  sleep 
as  soon  as  he  got  in  the  l>ed  and  slept  until  I  waked  him  up 
to  go  home.  Brad  Edwards  did  not  get  awake  that  night, 
and  (lid  not  leave  the  house.  T  did  not  tell  anybody  that  de- 
fendant came  there  before  twelve  o'clock.     The  same  dav  de- 
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fendant  was  arrested  I  told  about  him  coming  to  my  house 
about  an  hour  and  a  half  before  day.  John  Lawrence  lives 
about  the  same  direction  from  Sluman's  that  I  live  and  not 
quite  as  far." 

Re-Directs 

"Edwards  was  at  my  house  all  night.  He  slept  in  bed 
with  me.  He  went  to  bed  about  dark  and  got  up  about  sun 
up  next  morning.  Defendant  slept  in  bed  with  Edwards 
and  me." 

State  rested,  and  the  defendant  offered  no  evidence. 

From  a  verdict  of  guilty  and  judgment  thereon,  the  defend- 
ant appealed. 

R,  D,  Douglas,  Attorney-General,  for  the  State. 
No  coimsel  for  defendant. 

Montgomery,  J.  The  defendant,  whose  character  wa« 
said  to  be  good,  by  his  employer  on  the  trial,  was  convicted 
of  burglary  in  the  second  degree  at  the  August  Term,  1900, 
of  the  Superior  Court  of  Catawba  County.  The  case,  as  we 
read  it  from  the  evidence,  presents  some  peculiar  phases.  It 
appears  from  the  evidence  that  the  defendant  was  found  lying 
or  crouching  on  the  floor,  near  the  side  of  the  bed  in  which 
one  of  the  witnesses  was  sleeping,  between  12  and  1  o'clock 
at  night.  There  were  three  grown  persons  sleeping  in  the 
same  room  at  the  time.  The  windows  were  up.  It  is  diffi- 
cult to  believe  that  the  purpose  of  the  defendant  was  to  do 
any  harm  to  the  occupants  of  the  room,  and,  from  the  evi- 
dence, nothing  was  disturbed.  The  evidence  as  to  the  iden- 
tity of  the  defendant,  while  more  than  a  scintilla,  was  little 
more  than  shadowy.  The  two  witnesses  for  the  State  who 
were  occupants  of  the  room  did  not  claim  to  know  the  face  of 
the  defendant,  and  one  of  them  did  not  know  that  the  in- 
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tmder  was  white  or  black,  and  both  witnesses  closed  the  testi- 
mony by  saying,  one,  "I  never  claimed  that  I  could  swear 
that  the  defendant  is  the  person  who  entered  the  house;"  and 
the  other,  "I  do  not  claim  to  have  identified  the  man  who  was 
in  the  room."  There  was  evidence,  however,  concerning  the 
defendant's  whereabouts  on  the  night  of  the  occurrence,  whidi 
to  some  extent  compromised  the  defendant,  and  which  prob- 
ably had  undue  weight  with  the  jury;  but  with  that  we  can 
have  no  concern. 

The  first  exception  of  the  defendant  was  to  the  receiving 
by  his  Honor  of  certain  evidence  testified  to  by  one  of  the  oc- 
cupants of  the  room.  She  had  said  that  the  man  who  entered 
the  room  was  small  of  stature,  without  coat  or  hat,  and  that 
she  knew  defendant's  figure,  but  not  his  face.  She  was  asked 
by  the  Solicitor,  **What  is  your  opinion,  from  what  you  saw 
of  the  man  that  night,  as  to  who  it  was?"  She  answered, 
"The  figure  in  the  room  that  night  compared  more  favorably 
with  Wade  Costner  than  anyone  else  I  could  think  of  in  that 
community."  That  evidence  was  weaker  than  that  which 
was  allowed  in  the  case  of  State  v.  Lyttle,  117  N.  C,  799, 
to  prove  the  identity  of  Lyttle.  There  the  witness  said,  in 
substianco,  that  it  was  so  dark  he  could  not  tell  whether  the 
man  whom  he  gaw  in  the  road  was  white  or  black;  that  he 
had  his  back  to  him;  that  he  had  known  him  10  years;  that 
he  was  a  low,  chunky  man ;  and  that,  if  he  had  spoken  to  him, 
he  would  liave  called  him  Lyttle.  But  the  evidence  in  the 
present  case  was  more  than  a  scintilla,  and  for  that  reason  it 
has  to  be  received. 

The  exception  made  by  defendant's  counsel  to  the  refusal 
of  his  Honor  to  instruct  the  jury  that,  upon  all  the  evidence, 
they  should  return  a  verdict  of  not  guilty,  can  not  be  sus- 
tained. The  evidence  was  not  strong  against  the  defendant, 
but  thrre  was  evidence  against  him,  and  it  was  for  the  jury 
to  pass  upon  its  weight. 
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The  defendant  bad  subpoenaed,  as  a  witness  for  himself. 
Brad  Edwards,  who  was  present  at  the  trial.  One  of  the  at- 
torneys who  was  assisting  the  Solicitor  commented  before  the 
jury  on  the  failure  of  the  defendant  to  examine  this  witness. 
His  Honor  refused  to  interfere,  and  the  defendant  excepted. 
The  exoepbion  is  witbout  merit.  The  point  is  setitled 
in  State  v.  Jones,  77  N.  C,  520,  and  State  v.  Kiger, 
115  N.  C,  746.  The  Solicitor  oonmiented  upon  tbe 
far»t  that  defendant  had  able  counsel,  and  had  not  brought 
a  witness  to  show  or  explain  where  he  spent  that  night,  and 
the  defendant's  counsel  asked  his  Honor  to  stop  the  Solicitor 
in  his  remarks,  which  request  was  refused.  The  oonunente 
of  the  Solicitor  were  not  out  of  place ;  for  evidence  had  been 
introduced  for  the  State  tending  to  show  that  about  the  hour 
of  the  occurrence,  or  a  little  later,  the  defendant  went  to  the 
house  of  one  of  the  State's  witnesses,  and  there  spent  the 
balance  of  the  night — a  thing  which  was  most  unusuial  with 
him — ^and  that  he  was  not  at  his  own  house  that  night.  It  is 
further  testified  to  by  one  of  the  State's  witnesses  that  on  the 
next  morning  the  defendant  was  asked  by  his  employer  where 
he  had  spent  the  night,  and  the  defendaot  said,  "At  TJncle 
Eat's."  The  fact  was,  if  Eaton  La/wrence's  (TTn»le  Eat's) 
testimony  was  true,  the  derfendant  spent  only  an  hour  or  an 
hour  and  a  half  at  his  house,  and  that  the  defendant  seemed 
tired  and  worried.  State  v.  Johnson,  88  N.  C,  628,  is,  in 
principle,  in  point  on  this  exception. 

K'o  error. 

Faibcloth,  C.  J.,  dissents. 
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STATE  V.  BRYSON. 
(December  22,  1900.) 

Indictment — Sufficiency — SurpliLsage — Assault  and  Battery 
—The  Code,  Sec.  11 83. 

The  indictment  in  this  case  for  assault  and  battery  is  sufficient 

Indictment  against  Samuel  D.  Bryson,  heard  by  Judge 
O.  H.  Allen,  at  Fall  Term,  1900,  of  Macon  Superior  Court. 

The  indictment  was  as  follows :  ''Be  it  remem'bered,  etc. 
[giving  names  of  jurors.]  The  jurors  for  the  State,  upcm 
their  oath  present :  Samuel  D.  Bryson,  Tom  Shepherd  (col- 
ored), and  Thomas  Magaha,  late  of  the  county  of  Macon,  on 
the  9th  day  of  May,  1899,  at  and  in  said  coimty,  being  evil- 
djsposed  persons,  and  wickedly  devising  and  intending  to 
intimidate,  frighten,  scare,  assault,  and  injure  one  Glenn 
Vest,  and  cause  him,  the  said  Glenn  Vest,  to  feel  lees  secure 
in  the  enjoyment  and  protection  of  his  house,  on  the  said  9th 
day  of  May,  1899,  at  and  in  the  county  aforesaid,  did 
amiongst  themselves  unlawfully  conspire,  combine,  confed- 
erate, and  agree  together,  unlawfully,  forcibly,  with  a  strong 
hand,  and  multitude  of  people,  to  threaten,  intimidate,  and 
deter  him,  the  said  Glenn  Vest,  and  cause  him  to  feel  less 
secure  in  his  person,  and  in  the  enjoyment  of  the  quiet,  re- 
pose, and  protection  of  his  house.  And  the  persons  afore- 
said, upon  their  oath  aforesaid,  do  further  say  that  the  said 
Samuel  D.  Bryson,  Tom  Shepherd  (colored),  and  Thomas 
Magaha,  in  furtherance  of  the  said  unlawful  combination, 
conspiracy,  and  agreement  so  amongst  themselves  had  as 
aforesJaid,  at  and  in  the  county  of  Macon  aforesaid,  on  the 
said  9th  day  of  May,  1899,  aforesaid,  in  the  night  time  of 
said  day,  with  the  unla-wful  intent  as  aforesaid,  with  a  strong 
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hand  and  multitude  of  people,  armed  with  pistolB,  rocks,  and 
other  deadly  offensive  weapons,  entered  upon  the  premises 
ci  the  said  Glenn  Vest,  and  did  then  and  there,  unlawfully, 
wilfully,  and  with  force  and  arms,  remain  and  stay  against 
the  will  of  the  said  Glenn  Vest;  he,  the  said  Glenn  Vest, 
being  then  and  there  present,  commanding  them,  the  said 
Samuel  D.  Bryson,  Tom  Shepherd  (colored),  and  Thomas 
Magaha,  to  leave  his  premises.  And  the  aaid  Samuel  D. 
Bryson,  Tom  Shepherd  (colored),  and  Thomas  Magaha  then 
and  there  him,  the  said  Glenn  Vest,  did  unlawfully  curse, 
abuse,  and  with  force  and  arms  and  deadly  weapons,  to-wit, 
pistols,  rocks,  and  knives,  did  assault,  beat,  wound,  and  ill- 
treat,  contrary  to  the  form  of  the  statute  in  sudh  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  State. 
Ferguson,  Solicitor." 

The  following  was  indorsed  on  the  indictment:  "Contin- 
ued for  defendants,  and  it  is  ordered  by  the  Court  that  de- 
fendants give  bonds  in  the  sum  of  two  hundred  dollars  each, 
with  good  and  sufficient  security,  for  their  appearance  at  the 
next  term  of  court." 

From  quashal  of  indictment,  the  State  appealed. 

R,  D.  Douglas,  Attorney-General,  and  Ferguson  &  Son, 
ioT  the  State. 

Kope  Elias,  and  J.  F,  Ray,  for  the  defendants. 

FuRCHEs,  J.  The  defendants  are  indicted  for  an  assault 
on  one  Glenn  Vest,  and  upon  the  case  coming  on  for  trial 
they  moved  to  quash  for  duplicity  in  the  bill  of  indictment. 
The  motion  was  allowed,  the  bill  of  indictment  quashed,  and 
the  State  appealed.  This  bill  should  not  be  used  as  a  pre- 
cedent, as  it  is  certainlv  liable  to  be  criticised  for  its  multi- 
plicity,  though  it  may  not  be  necessary  to  quash  it  for  "du- 
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plicity.''  There  is  much  more  of  it  then  is  nooesBary,  by 
wliich  we  suppose  the  Solicitor  intended  to  intensify  the 
charge  of  an  aggravated  assault.  But  finally,  after  going 
through  all  the  variations  set  forth  in  the  bill,  the  Solicitor 
came  down  to  business,  and  charged  the  defendants  as  fol- 
lows: *'And  the  said  Samtiel  D.  Bryson,  Thomas  Shepherd 
(colored),  and  Thomas  Magaha,  then  and  there  him,  the 
said  (linen  Vest,  to-wit,  wich  pistols,  rocks,  and  knives,  did 
assault,  l)car,  wound,  and  ill-treat,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  State.  Ferguson,  Solicitor."  This, 
we  think,  is  a  sufficient  charge  of  an  assault  and  battery,  and 
the  other  statement  of  intention  to  beat,  conspiracy,  etc.,  may 
be  treated  as  surplusage,  or  as  matters  of  inducement  only. 
This  view  of  the  case  seems  to  be  in  the  spirit  of  our  legisla- 
tion (Code,  sec.  1183),  and  in  harmony  with  our  decisions 
thereunder.  State  v,  Harris,  106  N.  C,  682,  and  cases  cited. 
While  we  feel  called  upon  to  sustain  this  bill  for  the  reasons 
and  upon  the  authorities  we  have  given,  we  will  say  to  Solici- 
tors that  it  is  much  safer  to  adhere  to  precedents,  as  nearly 
as  they  can,  in  drawing  their  bills.  This  would  save  them 
and  the  courts  much  trouble.  There  was  error  in  quashing 
the  bill  of  indictment. 
Error. 
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MEMORANDA  OF  CASES  DISPOSED  OF  WITHOUT 

OPINION. 


J.  W.  Godwin  t'.  J.  A.  Mitchell^  from  Hertford  County. 

F.  D.  Winston  for  plaintiff ;  Winbome  &  Lawrence,  and  Geo. 
Cowper  for  defendant.     Per  Curiam  affirmed. 

J.  M.  BoYCE  V.  Elizabeth  Burke,  et  al.,  from  Chowan 
County.  Pruden  &  Pruden,  and  Shepherd  &  Shepherd  for 
defendants.     No  counsel  contra.     Per  Curiam  affirmed. 

R.  B.  Jernigan  V,  Dicey  Jernigan,  et  al,,  from  Bertie 
County.  F.  D.  Wint«on  for  plaintiff;  R.  B.  Peebles  for 
defendants.     Per  Curiam  affirmed. 

LizziNA  BuLiiOCK  V.  W.  O.  BuLrLocK,  from  Edgecombe. 

G.  M.  T.  Fountain  for  plaintiff;  Gilliam  &  Gilliam  for  de- 
fondant.     Per  Curiam  -affirmed. 

B.  S.  SiiEPPARD  I'.  C.  M.  Bkrxard,  from  Pitt.  Jarvis  & 
J  Slow  for  plaintiff;  Aycock  &  Daniels  for  defendant.  Per 
riiiiam  affirmed. 

J.  R.  Short  v.  T.  B.  Yelverton,  from  Wayne.  Allen  & 
l>crtch  for  plaintiff";  I.  F.  Dortch  and  W.  C.  Munroe  for 
defendant.     Per  Curiam  affirmed. 

H.  V.  Bunch  v,  W.  A.  Pulley,  from  Wake.  Womack  & 
Hayes,  and  W.  J.  Peele  for  plaintiff;  Armistead  Jones  for 
defendant.     Per  Curiam  affirmed. 

Quigley  &  Co.  i\  Carpenter,  from  Wake.  R.  O.  Burton 
fcr  plaintiff;  Armistead  Jones,  and  Womack  &  Hayes  for 
defendant.     Per  Curiam  affirmed. 

J.  R.   Smith  v,  Bryant  Lane,  from  Wayne.     Allen  & 
Dortch  for  plaintiff;  W.   C.   Munroe  for  defendant.     Per 
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Curiam  affirmed  on  authority  of  Boon  v.  Drake,  109  N.  C, 
79. 

C.  J.  HuNTEE  V,  John  Leach,  from  Wake.  W.  N.  Jones 
for  plaintiff ;  Busbee  &  Busbee  for  defendant.  Per  Curiam 
affirmed. 

J.  R.  Griffin  v,  L.  D.  Gulley,  from  Wayne.  Motion  of 
plaintiff  to  docket  and  dismiss  defendant's  appeal,  under 
Rule  17,  allowed.  Motion  of  appellant  to  reinstate  denied 
Octoiber  31st. 

Peterson  Thorp  v,  W.  S.  Cozaet,  et  al.,  from  Granville. 
Motion  of  defendants  to  docket  and  dismiss  plaintiff's  appeal 
under  Rule  17  allowed. 

John  Young  v.  W.  S.  Cozart,  et  cU.j  from  Granville, 
ifotion  of  defendants  to  docket  and  dismiss  plaintiff's  appeal 
under  Rule  17  allowed. 

Davidson  &  Baker  v.  West  Oxford  Land  Co.,  from 
Granville.     Petition  of  both  parties  for  rehearing  denied. 

C.  H.  Lamb,  et  ah  v.  D.  C.  McPhail^  et  al,,  from  Samp- 
son. F.  R.  Cooper,  Shepherd  &  Shepherd,  and  Stevens  & 
Beasley  for  plaintiffs;  Allen  &  Dortoh,  ajid  J.  D.  Kerr  for 
dnfendan^s.     Petition  of  defendants  to  rehear  denied. 

Commissioners  of  Duplin  County  v.  J.  G.  Kenan,  et  ai. 
Stevens,  Beaslov  &  Weeks  for  plaintiff;  A.  D.  Ward  for 
defendants.     Per  Curiam,  new  trial. 

W.  A.  Dunn  v.  M.  R.  Beaman,  et  ah,  from  Sampson.  H. 
G.  Connor  &  Son,  and  R.  O.  Burton  for  plaintiff;  Allen  & 
Dortoh,  J.  D.  Kerr,  and  F.  R.  Cooper  for  defendants.  Peti- 
tion of  defendants  to  rehear  dismissed. 

W.  M.  Lerch  v.  II.  L.  Fennell,  from  New  Hanover. 
MclSTeill  &  Bryan  for  plaintiff;  H.  McClammy  for  defend- 
ant.    Per  Curiam  affirmed. 
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Cases  Disposed  of  Withoxtt  Opinion. 

W.  T.  Mebceb  v.  J.  R.  Davis,  et  ai.,  from  New  Hanover. 
L.  V.  Grady  for  plaintiff ;  H.  McClaininy  and  Iredell  Meares 
for  defendants.     Per  Curiam  affirmed. 

■ 

State  v.  S.  Robinson,  from  Bmnswiok.  Attorney-Gen- 
eral and  Brown  Shepherd  for  the  State.  No  counsel  contra. 
Per  Curiam  affirmed. 

Wright  Edwabds  v.  Lumber  Co.,  from  Bladen.  C.  C. 
Lvon  for  plaintiff;  J.  B.  Schulken  and  D.  J.  Lewis  for 
defendant.     Per  Curiam  affirmed.     D0UGI4AS,  J.,  dissentdng. 

State  v,  George  Cubrie,  from  Montgomery.  Attorney- 
General  for  State.  No  counsel  contra.  Per  Curiam 
affirmed. 

Emma  Macon  v.  A.  &  A.  Railroad  Co.,  from  Randolph 
County.  J.  T.  Morehead  and  R.  D.  Douglas  for  plaintiff; 
Douglass  &  Simms,  and  Black  &  Adams  for  defendant.  Per 
Curiam  affirmed. 

G.  S.  Daniels  v,  Southebn  Railway  Co.,  from  Iredell. 
L.  C.  Caldwell  for  plaintiff;  Geo.  F.  Bason  for  defendant. 
Motion  of  plaintiff  to  docket  and  dismiss  defendant's  appeal 
under  Rule  17  allo'wed.  Motion  of  defendant  to  reinstate 
denied. 

State  v.  A.  L.  Stevenson,  from  Forsyth.  Attorney-Gen- 
eral for  St4ite;  Holton  &  Alexander,  and  Spenoer  Blackburn 
for  defend'ant.     Per  Curiam  affirmed. 

W.  E.  Handy,  et  al.  v.  Fabmers^  Mutual  Fire  Insur- 
ance Co.,  from  Wilkes.  Finley  &  Green  for  plaintiffs;  W. 
\V.  Barber  for  defendant.     Per  Curiam  affirmed. 

State  v,  Chas.  Crowe,  from  Watauga.  Attorney-Gen- 
eral for  State;  E.  F.  Lovill  for  defendant.  Per  Curiam 
affirmed. 

Henkle,  Craig  &  Co.  v.  Southebn  Railway  Co.,  from 
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Cases  Disposed  or  Withoitt  Opinion. 


Catawba.     S.  J.  Ervin  for  plaintiflF ;  G.  F.  Bason  and  A.  B. 
Andrews,  Jr.,  for  defendant.     Per  Curiam  aflSrmed. 

State  v.  Will  Rhyne,  from  Gaston.  Petition  of  defend- 
ant for  certiorari  denied. 

J.  W.  Austin  v,  C.  Stewart,  from  Union.  Petition  of 
plaintiff  to  rehear  dismissed.     Douglas,  J.,  dissenting. 

Meabes,  Receiver  v.  Monroe  Land  &  Improvement  Co., 
from  Union.  R.  B.  Redwine  and  Burwell,  Walker  &  Cansler 
for  plaintiff;  Adams  &  Jerome  for  defendants.  Petition  of 
defendants  to  rehear  dismissed.     Douglas,  J.,  dissenting. 

W.  S.  BiGGERs  V,  N.  C.  Railroad  Co.,  from  Mecklenburg 
County.  Burwell,  Walker  &  Cansler,  and  Osborne,  Max- 
well &  Keerans  for  plaintiff;  G.  F.  Bason  for  defendant. 
Per  Curiam  affirmed. 

Powers,  Gibbs  &  Co.  v.  W.  C.  Kiser  &  Co.,  from  Lincoln. 
Motion  of  plaintiff  to  docket  and  dismiss  defendant's  appeal 
under  Rule  17  allowed.     Motion  for  judgment  refused. 

John  Bassett  v.  H.  Atwater,  from  Buncombe.  Dis- 
missed for  failure  to  prosecute. 

W.  B.  Williamson  v.  R.  H.  Pender,  from  Swain.  Dis- 
missed for  failure  to  bring  case  to  the  proper  term  of  this 
Court,  and  for  failure  to  print. 

Cowan,  McClunq  &  Co.,  et  ah  v.  Jas.  Baker  Lumber 
Co.,  from  Macon.  Petition  of  appellant  to  reinstate  appeal 
denied. 

Harris  Clay  Co.  v,  J.  M.  Carpenter,  et  al.,  from  Jack- 
son. G.  S.  Ferguson  and  J.  J.  Hooker  for  plaintiff;  C.  C. 
Cowan  for  defendants.     Per  Curiam  affirmed. 

T.  T.  Patton,  ct  ah  t\  M.  D.  Cooper,  et  ah,  from  Transyl- 
vania. W.  W.  Zachary  for  plaintiffs;  Geo.  A.  Shufbrd  for 
defendants.     Per  Curiam  affirmed. 
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Cases  Disposed  op  Without  Opin:^on. 

B 


J.  H.  DiTMORE  V.  N".  A.  GoiNs,  from  Cherokee.  F.  P. 
Axley  and  E.  B.  JSTorvell  for  plaintiff;  Dillard  &  Bell  for 
defendant.     Per  Curiam  affirmed. 

A.  Z.  Roberts  v.  Frances  Roberts,  et  al,,  from  Cherokee. 
Dillard  &  Bell  for  plaintiff;  R.  L.  Cooper  for  defendants. 
Per  Curiam  affirmed. 

J.  H.  McAden  V,  Thomas  Lokgbottom,  et  ah,  from  Cher- 
okee. Dillard  &  Bell  for  plaintiff ;  R.  L.  Cooper  for  defend- 
ants.    Per  Curiam  affirmed. 

John  Keener  v,  S.  L.  Kelly,  et  al.,  from  Maeon.  J.  F. 
Ray  for  defendants.  No  counsel  contra.  Per  Curiam 
affirmed. 
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"A  TRUE  BILL"— See  "Indictment." 
ABANDONMENT— See  "Divorce." 

ABATBMESNT: 

Nuisance — Water  Company — QucLsi  Puhlic  Corporations, 
A  water  company  is  a  quasi  public  corporation,  and  can  not 
be  abated  as  a  nuisance.    Geer  v.  Water  Co,  349. 

ABUSE  OF  PRIVILEGE: 

Argument    of    Counsel — Solicitor — Trial — Criminal    Lato — Com- 
ment of  Counsel. 
An  attorney  for  the  proeecution  may  comment  before  the  Jury 
on  the  failure  of  the  defendant  to  examine  a  witneiss  sub- 
pcenaed  by  him.    State  v.  Costner,  666. 

Argument  of  Counsel — Comment  of  Counsel — Trial — Criminal 
Law — AHM. 
A  solicitor  may  comment  on  the  failure  of  defendant  to  prove 
hie  whereabouts  at  the  time  of  the  commission  of  the  offense. 
State  V.  Costner,  566. 

ACCORD  AND    SATISFACTION — See    "Compromise    and    Skctlb- 

MENT." 

ACCOUNTING— See  "Sheriffs." 

Accounts — Compromise  and  Settlement — Presumption. 
A  settlement  of  mutual  running  accounts  by  ^ajm.ent,  or  giv- 
ing note  for  balance,  is  presumed  to  include  all  preexisting 
demands  of  either  party  to    the    settlement,    which    appro- 
priately belong  to  such  an  adjustment.    Angel  v.  Angel,  451. 

ACKNOWLEDGMENT — See  "Deeds;"  "Registration;"  "Limitation 
OF  Actions." 

Prohate — Power  of  Attorney — Deed — Principal  and  Agent. 
Where  a  power  of  attorney  appears  to  be  regular  and  author- 
izes an  acknowledgment  of  a  deed,  a  probate  under  such  au- 
thority will  be  presumed  to  be  regular,  nothing  appearing  to 
the  contrary.    Cochran  v.  Improvement  Co.,  386. 
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ACKNOWLEDGMENT    OF    INDEBTEDNESS— See   "Contracts." 

ACTIONS: 

Jurisdictio7i — Justices  of  the  Feace^Splitting  Causes  of  Action — 
Courts. 
An  izLdivisible  cauee  of  action  can  not  be  split  in  order  that 
separate  suits  may  be  brought  for  the  various  parts  before 
a  Justice  of  the  Peace.     Norwell  v.  Meeke,  401. 

ACTION  AT  LAW— See  "Usury;"  "Interest." 

ACTS — See  "The  Code." 

1854-65,  ch.  228.  Charter  of  North  Carolina  Railroad.  Krfh 
mer  v.  Railroad,  328. 

X830-dl,ch.  152.  Empowering  Hillsboro  to  sell  town's  oommon. 
Turner  v.  Commissioners,  153. 

1885,  ch.  180.  Superior  Court  Judges  and  Judicial  districts. 
State  V.  Brown,  562. 

1885,  ch.   147.     Registration.     Wainwright  v.  Bobhitt,   274. 

1885,  ch.  265.  Issuing  Certificari^es  of  stock  when  loBt.  Hen- 
don  V.  Railroad,  110. 

1885,  ch.  77.    Stock  law  territory.    Edwards  v.  Supervisors,  62. 

1887,  ch.  276.  The  practice  of  the  Superior  Court.  Baker  v. 
Carter,  92;  Howland  v.  Marshall,  427;  Roseman  v.  Rosem^n, 
494. 

1887,  ch.  33.  Burden  of  showing  contributory  negligence. 
Haltom  V.  Railroad,  255. 

1889,  ch.  221.  Forbidding  dealing  in  futures.  Cantwell  v. 
Boy  kin,  64. 

1889,  ch.  191.  Privatte  Laws.  Incorporation  of  town  of  Dunn. 
Jones  V.  Duncan,  118. 

1889,  ch.  51,  sec.  1.  Indictable  to  obstruct  a  public  officer. 
State  V.  Alston,  518. 

1891,  ch.  83.  Renting  property  by  guardia^n  muBt  be  public. 
Perry  v.  Perry,  23. 

1891,  ch.  173.  Service  of  process  where  coroner  is  interested. 
Baker  v.  Br  em,  322. 

1891,  ch.  224.  Obstructions  in  or  on  public  roade,  streets, 
lanes,  alleys  or  squares.     Turner  v.  Commissioners,  153. 

1891,  ch.  320.  Railroad  Commission.  Corporation  Commis- 
sion V.  Railroad,  283. 


I 


INDEX.  585 


ACTS— Continued. 

1893,  ch.  85,  sec.  1.  Murder  divided  into  two  degrees  and 
defined.     State  v.  Etoing,  555 

1893,  ch.  453.  Filing  schedule  by  asG^ignor  in  bankruptcy. 
Taylor  v.  Lauer,  157. 

1893,  ch.  22.  E}stabliBhing  boundary  lines.  Williams  v.  Shoe- 
maker, 182. 

1893,  eh.  6.  Act  to  determine  conflicting  claims  to  real  prop- 
erty.    Treadaway  v.  Payne ,  436. 

1895,  ch.  224.  Statute  of  limitatlion  as  to  actions  against 
railroads.    Oeer  v.  Water  Co.,  349. 

1895,  ch.  165.  Amending  sec.  155  of  The  Code.  Oeer  v. 
Water  Co.,  349. 

1895,  ch.  119,  sec.  99.     Machinery  Act.     Tiddy  v.  Graves,  502. 

1895,  ch.  295.    Punishment:  for  rape.    State  v.  Rippy,  516. 

1895,  ch.  277.  Making  abandonment  a  cause  for  absolute 
divorce.    Holloman  v.  Holloman,  15. 

1895,  ch.  116,  sec.  23.    Revenue  Act.     State  v.  Franks,  510. 

1897,  sec.  64,  p.  272.     Thomas  v.  Nichols,  319.  V 

1897,  ch.  109.  In  regard  to  the  tibial  of  Oivil  Actions.  Meek- 
ills  V.  Railroad,  29;  Taylor  v.  Lauer,  157;  Shoaf  v.  Insurance 
Co\,  308. 

1897,  ch.  206.  Railroad  Commission.  Corporation  Commis- 
sion V.  Railroad,  283. 

1897,  ch.  56.  Private  Laws.    Fellow  Servant  Act.     Wright  d. 
Railroad,  225. 
1899,  ch.  15,  sec.  30,  Machinery  Act.     State  v.  Alston,  518. 

1899,  ch.  593.  Times  of  holding  courts  in  the  tenth  Judicial 
district.     State  v.  Brown,  562. 

1899,  ch.  56,  sec.  1.  Collection  of  back  taxes  allowed.  State 
V.  Alston,  518. 

1899,  ch.  11,  sec.  25.     Revenue  Act.     State  v.  Franks,  510. 

1899,  ch.  164.  Corporation  Commission.  Corporation  Com- 
mission V.  Railroad,  283. 

1899,  ch.  15,  sec.  111.  Revenue  Act.  Williamson  v.  Jones, 
178.     Sees.  108,  112.     Commissioners  v.  Kenan,  181. 

1899,  ch.  68,  Private  Laws.  Raleigh  and  Gaston  Railroad  Co. 
Corporation  Commission  v.  Railroad,  283. 

1899,  ch.  211.  Abandonment  for  one  year  a  cause  for  divorce. 
Holloman  v.  Holloman,  15. 


586  INDEX. 


ACTS— Continued, 

1899,  ch.  437.    Stock  law  In  Naah  County.    Edwards  v.  Super- 
visors, 62. 

ACCIDEJNT  INSURANCE— See  "Insurance." 

ACTUAL  DAMAGES— See  "Damages." 

ADMINISTRATORS : 

Jurisdiction — Special   Proceedings— Creditors — Clerk     Superior 
Court. 
The  Clerk  of  the  Superior  Court  haa  exclusive  original  Juris- 
diction of  proceedings  to    settle  the    estates    of    decedents. 
Baker  v.  Carter,  92. 

Advertisement — Notice. 
PlalntiiC  need  not  show  that  he  presented  his  claim  If  admin- 
istrator fails  to  aver  or  prove  that  he  had  given  notice  to 
creditors.    Valentine  v.  Britton,  57. 

Costs. 
An  administrator  should  be  taxed  with  the  costs  of  a  suit 
subjecting  him  to  liability  for  misapplication  of  funds.     Val- 
entine V.  Britton,  57. 

Emp  loye — Crops. 
A  contract  by  which  a  landowner  hires  anoth9r  to  make  crops 
is  binding  on  personal  representatives  of  landowner,  even 
where  part  of  service  is  after  death  of  employer.     Pugh  v. 
Baker,  2. 

Executors — Misapplication  of  Funds. 
An  administrator  is  personally  liable  for  misapplication  of 
funds.     Valentine  v.  Britton^  57. 

ADMISSION — See  "Pleading;"  "Insurance;"  "Confessions." 

Receivers — Appointment. 
Where  affidavit  filed  subsequent  to  answer,  admits  appoint- 
ment of  plaintiffs  as  foreign  receivers,  it  relieves  them  from 
proving  their  appointment.    Person  v.  Leary,  114. 

ADVANCES : 

Factors — Waiver. 
Where  a  factor  brings  suit  lor  the  whole  amount  of  advances 
made,  and  asks  for  sale  of  cotton^  which  was  not  within  the 
Jur<i9diction  of  the  Court,  he  does  not  waive  his  right  to  sell 
the  cotton  to  reimburse  himself  for  advances.  S.  Blaxtdale 
Co.  V.  Lee,  365. 
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AD  V  ANCES— Conitnw  ed. 

Factors — Counter-Claim — Questions  for  Jury. 
Wh«re  a  factor  bringis  an  actflon  to  recover  advances,  and  ae- 
fendant  sets  up  oounter-claim  for  wrongful  s&le,  the  Issue 
raised  is  a  question  for  the  jury.    £f.  Blaisdale  Co.  v.  Lee,  365. 

Factors — Reimbursement — Waiver — Principal, 
The  right  of  a  factor  to  sell  for  less  than  the  stipulated  prico, 
to  reimburse  himeelf  for  advances,  is  not  waived  by  an  agree- 
ment to  wait  longer  for  reimbursement,  the  principal  agree- 
ing that  he  shall  lose  nothing  thereby.  B,  Blaisdale  Co,  v. 
Lee,  365. 

Factors — Commission  Merchants — Contract. 
Where  a  factor  made  advances  on  cotton  shipped  for  sale,  he 
may,  after  demand  and  refusal  of  repayment  of  advances,  sell 
the  same  for  less  than  the  stipulated  price.    B.  Blaisdale  Co. 
V.  Lee,  365. 

False  Pretenses — Imprisonment  for  Debt — Criminal  Law — The 
Code,  Sec.  1027. 
Ihe  Oode,  sec.  1027,  making  it  a  misdemeanor  to  obtain  ad- 
vances on  representations  of  owning  property,  is  not  in  con- 
flict  'viith  the  Constitution,  Art.   I,   sec.   16,   forbidding   iic- 

irisonmenl  for  debt.     Btate  v.  Torrence,  550. 
* 
False  Pretenses — Criminal  Law — The  Code,  Bee.  1027. 

One   who  obtains  advances  upon   wKltten   representation   of 

ownership  of  property  and  promising  to  apply  the  same  to  the 

payment  of  tbe  debt,  fails  to  do  so,  is  indictable  under  The 

Ck)de,  sec.  1027.    Btate  v.  Torrence,  550. 

Landlord  and  Tenant — Lien — Mortgage. 
A  lessee,who  Kublets  land  and  furnishes  supplies  to  sub-tenant 
holds  a  prior  lien   to  a  mortgagor  of  the  crops.    Perry  v. 
Perry,  23. 

Landlord  and  Tenant — Lease — Lien — Fraud. 

That  a  lease  between  a  lessor  and  lessee  is  void,  does  not 
affect  relations  existing  between  lessee  and  a  sub-tenant  as 
to  lien  for  aavanoements.    Perry  v.  Perry,  23. 

Lien — Landlord  and  Tenant. 
Where  a  landlord  either  pays  or  becomes  responsible  for  sup- 
plies to  enable  tenant  to  make  a  crop,  such  supplies  are  ad- 
vances.   Powell  V.  Perry,  22. 
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ADVANCE  POSSESSION —See  *  Municipal  Corporations"—**  Lim- 
itation OP  Actions." 

Color  of  Title — Partition— Ejectment. 

The  record  of  parti  tlom  proceedings  is  color  of  ti<tle  and  seven 

years'  possession  thereunder  w^ill  give  good  title.    Smith  v. 

Tew,  299. 

Vendor  and  Purchaser. 
The  possession  of  a  vendee  of  a  part  of  a  tract  of  land  ex- 
tends no  farther  than  the  boundaries  'in  his  deed  eo  as  to 
enure  to  the  benefit  of  the  vendor  of  the  entire  tract.     Coch- 
ran V.  Improvement  Co.,  386. 

Lessor — Lessee. 
Where  a  person  enters  as  lessee  a  certain  part  of  a  tract  of 
land,  covered  by  a  deed,  under  which  his  lessor  claims,  his 
possession  enures  to  the  benefit  of  the  lessor,  to  the  outside 
limits  of  the  deed  of  the  latter.  Cochran  v.  Improvement  Co., 
386. 

ADVICE  OF  COUNSEL: 

Evidence — Homestead. 

In  a  contest  between  judgment  creditors  and  purchdusers  of 
land  subject  to  the  Judgment,  the  wrong  advice  of  counsel 
given  to  the  latter  is  inadmissible.    Oates  v.  Munday,  439. 

ADVERTISEMENT— See  "Notice;"  "Administrator." 
AFFIDAVIT— See  *'  Divorce  ;"  **  Amendments." 
AFFRAY: 

Elements — Criminal  Law. 

Persons  engaged  in  a  friendly  scuffle  are  not  guilty  of  an 
affray.     State  v.  Freeman,  544. 

Burden  of  Proof — Criminal  Law. 
Adm'ission  by  persons  that  they  were  engaged  in  a  friendly 
scuffle  does  not  shift  the  burden  from  the  State  of  proving 
them  guilty  of  an  affray.    State  v.  Freeman,  544. 

AGENCY — See  "Power  of  Attorney." 

AGENT — See  "Trover." 

ALIMONY— See  "Divorce." 

Limitation  of  Actions — Judgment. 

In  an  action  on  a  Judgment  for  alimony,  payable  annually, 
the  annual  sums  are  barred  within  10  years  from  the  time 
they  become  due.    Arrington  v.  Arrington,  190. 
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ALLEGATION  AND  PROOF-See  -Indictment;"  ^'Variance:"  "Evi- 
dence." 

ALIBI : 

Argument  of  Counsel — Comment  of  Counsel — Abuse  of  Privi- 
lege— Trial — Criminal  Law. 
A  Solicitor  may  comment  on  tbe  failure  of  defendant  to  prove 
Ms  whereabouts  at  the  time  of  the  commission  of  the  offense. 
State  V.  Costner,  566. 

ALLOTMENT  OF  HOMESTEAD— See  "Homestead." 

AMENDMENTS: 

Pleading — Complaint — Breach  of  Contract — The  Code,  Sec.  27S — 
Referee. 
The  trial  court  may,  upon  the  coming  in  of  a  referee's  re- 
port, permit  an  amendment  to  the  complaint  to  conform  to 
the  facts  found  if  the  amendment  does  not  change  substan- 
tially the  cause  of  action.  Nims  Manufacturing  Co.  v.  Blythe, 
325. 

Divorce — Amended  Complaint — Affidavit  of  Good  Faith — Judg- 
ment. 
Where  a  complaint  sets  forth  abandonment  for  one  year,  and 
demands  d'lvorce  from  bed  and  board,  under  Laws  1895,  chap. 
277,  and  is  amended,  setting  forth  abandonment  for  one  year, 
and  demanding  an  absolute  divorce  under  Laws  1899,  chap. 
211,  the  failure  to  file  affidavit  of  good  faith  with  amended 
complaint  renders  it  inoperative,  and  it  Will  not  support  a 
decree  for  an  absolute  divorce;  but  plaintiff  may  in  the 
court  below  move  for  judgment  from  bed  and  board.  Hollo- 
man  V.  Holloman,  15. 

Answer — Pleading — Verification . 

It  Is  di-scretionary  with  the  trial  court  to  allow  an  amena- 
ment  of  a  verification  to  an  answer.     Cantwell  v.  Herring,  81. 

ANSWER — See     "Parties;"     "Waiver;"    "Verification;"    "Amend- 
ments;" "Pleadings." 

Variance — Immaterial  Vai  iance — Complaint — Pleadings — Trial. 
An  immaterial  variance  between  the  complaint  and  answer 
should  be  disregarded.    Hendon  v.  Railroad,  110. 

Sheriffs — Taxes — Defense — Insolvents — Pleadings. 
Where  defense  of  sheriff  to  an  action  on  his  bond  for  taxes 
due  by  him,  is  a  refusal  of  credits  to  which  he  claims  he  is 
entitled,   he   must   set   out   such   credits   specifically   in    his 
answer.     Williamsan  v.  Jones,  178. 
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APPEAL: 

C7<we  on  Appeal — Counter  Case — Service — FiUng — Criminal  Law. 
When  counter  case  of  the  State  haa  not  been  aerved  or  serrlee 
acknowledged  (thereon  or  filed  for  more  than  a  month  after 
the  State  has  accepted  service  of  case  of  defendants,  in  an 
appeal  by  the  defendant  the  counter  case  will  not  be  consid- 
ered.    State  V.  Freeman,  544. 

Former  Appeal — Former  Adjudication — Homestead — Appraisers. 
Questions  decided  on  a  prior  appeal  are  res  judicata,  Shoaf 
V,  Frost,  306. 

Exceptions — Objections — Supreme  Court, 

No  other  exceptions  than  those  set  out  in  the  record  will  be 
considered  by  the  Supreme  Court,  other  than  exceptions  to  the 
Jurisdiction,  or  because  the  complaint  does  not  state  a  cause 
of  action,  or  motions  in  arrest  of  Judgment  for  the  insuffi- 
ciency of  an  indictment.    Hendon  v.  Railroad,  110. 

Referees — Findings  of  Fact — Appeal. 
Findings  of  fact  by  a  referee,  under  a  consent  reference,  are 
final  and  can  not  be  reviewed  on  appeal,  unless  baaed  upon 
Incompetent  evidence.     Cochran  v.  Improvement  Co,,  386. 

Special  Appearance — Costs — Judgment — Parties — Claim,  and  De- 
livery. 
Where  Judgment  is  rendered  against  a  person,  not  a  party  to 
the  action,  he  may  make  a  special  appearance  and  appeal. 
Loven  v.  Parson,  301. 

Subject-Matter  of  Action  Destroyed — Appellant — Quo  Warranto 
— Supreme  Court — Costs. 
Where  the  subject-matter  of  the  action  is  destroyed  before 
the  appeal  is  heard,  the  Judgment  below  is  presumed  to  be 
correct  until  reversed,  and  no  part  of  the  costs  should  be 
adjudged  agaln&t  the  appellee.     Taylor  v,  Vann,  243. 

Instructions — Review. 

When  the  trial  Judge  states  that  he  adverted  fully  to  the 
evidence,  and  it  does  not  appear  that  he  was  requested  to  put 
hie  charge  in  writing,  it  will  be  presumed  that  he  complied 
fully  with  sec.  413  of  The  Code.     Upchurch  v.  Robertson,  127. 

Exception — Plea  in  Bar. 
Appeal  lies  immediately  from  overruling  plea  in  bar  or  also 
after  final  Judgment.    Hahn  v.  Heath,  27. 
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APPEAL—Con^Viwed. 

Remand — Neto    Trial — Rights   of  New   Parties — Former  Judg- 
ment— Pleading. 
Where  Supreme  Court  remands  a  case  to  make  parties,  they 
are  entitled  to  plead  and  be  heard,  notwithstanding  the  plain- 
tiffs are  thereby  given  a  new  trial.    Finlayson  v.  Kirby,  222. 

Former  Adjudication — Res  Judicata — Rehearing. 
It  is  not  allowable  to  rehear  a  cause  by  raising  the  same 
points  upon  a  second  aiKpeal.    Hendon  v.  Railroad,  110. 

Objection  on  Appeal. 
On  appeal  defendant  can  not  object  to  granting  to  plaintiff 
of  a  conditional  Judgment  enforcing  a  statute  the  benefit  of 
which  defendant  claimed  in  his  answer.    Hendon  v.  Railroad, 
110. 

Indemnity  Bond. 
On  appeal  defendant  can  not  object  that  the  Court  required 
plaintiff  to  comply  with  Acts  1885,  chap.  265,  and  give  in- 
demnity bond.    Hendon  v.  Railroad,  110. 

Theory  of  Review — Variance. 
On  appeal  defendant  can  not  object  that  the  action  wais  tried 
on  a  different  aspect  from  that  alleged,  when  he  acquiesced 
in  the  variance.    Hendon  v.  Railroad,  110. 

Practice — Trial. 

On  appeal  the  case  will  be  treated  in  the  same  aspect  It  pre- 
sented in  the  court  below.    Hendon  v.  Railroad,  110. 

Issues — Exceptions. 

When  it  plainly  appears  from  the  record  that  a  certain  issue 
should  not  have  been  submitted,  on  appeal  the  Court  will  so 
find,  though  there  is  no  sx>eciflc  exception  to  the  issue,  but 
only  to  the  finding.    Pass  v.  Brooks,  119. 

Premature — Exception. 
An  appeal  from  the  refusal  of  the  trial  court,  to  dismiss  an 
aotion  in  accordance  with  an  opinion  of  the  Supreme  Court, 
is  prema/ture.    Jones  v.  Railroad,  188. 

Rehearing — Arbitration — New  Trial — Vendor  and  Purchaser. 
Where  a  Judgment  is  set  aside  in  an  action  between  a  vendor 
and  purchaser,  for  error  in  issue  as  to  rental  value  of  prop- 
erty, and  Supreme  Court  attempts  to  adjust  the  rent  thereof, 

* 

.    a  new  trial  will  be  granted  on  rehear'lng,  in  order  that  such 
issue  may  be  submitted.    Pa^s  v.  Brooks,  119. 
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APPEAL— ConWnt^rf. 

Judgment — When  Supreme  Court  vHU  reverse  judgment  of 
Court  helow — Issues — Special  Verdict. 
The  Supreme  Court  will  not  reverse  the  judgment  of  the  trial 
court,  where  issues  were  submitted  to  the  jury,  and  a  ver- 
dict rendered,  unless  the  verdict  was  a  special  one.  Jones  v. 
Railroad,  188. 

Remand — Jurisdiction     of     Supreme     Court— Continuance     of 
Docket — Dismissal. 
Where  Supreme  Court  remands  a  case  and  it  is  inadvertently 
kept  on  its  docket,  any  subsequent  orders  in  Supreme  Court 
are  nullities.     Finlayson  v.  KirX>y,  222. 

Premature — Appealable  Order— Inspection  of  Writings — Slan- 
der. 
An  appeal  lies  from  an  order  requiring  a  person  to  allow  an 
inspection  of  paper-writings.     Sheek  v.  Sain,  266. 

Transcript — Costs. 
Where  appellant  inserts  unnecessary  matter  in  the  transcript 
against  the  objection  of  the  appellee,  the  costs  thereof  will 
be  taxed  against  the  appellant.     Gray  v.  Little,  304. 

Findings  of  Court— Conclusi/veness — Homestead. 
Finding  of  fact  by  the  Court  below,  when  there  is  evidence 
on  both  sides  of  the  question,  is  binding  on  appeal.     Shoaf  v. 
Frost,  306. 

New  Trial — Remand — Interest — Computation — Usury — Mandate. 
Where  the  Supreme  Court  can  not  tell  from  the  case  on  appeal 
by  what  rule  interest  was  calculated  In  an  account,  or  whether 
the  calculation  was  correct,  the  case  will  be  remanded  for 
new  trial.    Aiken  v.  Cantrell,  416. 

Receiver. 
A  receiver  is  not  justified  in  appealing  from  a  judgment  in 
an  action  between  creditors,  as  to  the  distribution  of  a  fund. 
Bank   v.  Bank,   432. 

Findings  of  Court — Mixed  Questions  of  Law  and  Fact. 

The  findings  of  trial  court,  on  mixed  questions  of  law  and 
fact,  are  reviewable,  at  least  as  far  as  the  relation  between 
law   and    fact.     Rowland   v.   Marshall,   427. 

Exceptions — Waiver. 

Where  no  objection  is  made  in  the  trial  court  to  a  defective 
statement  of  a  good  cause  of  action,  the  objection  is  deemed 
waived,  and  can  be  made  on  appeal.    Bank  v.  Cocke,  467. 
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APPEARANCES : 

Costs — Judgment — Parties — Claim  and  Delivery — Appeal. 
Where  Judgment  Is  rendered  against  a  person,  not  a  party 
to  the  action,  he  may  make  a  special  appearance  and  appeal. 
Loven  V.  Parson,  301. 

APPLIANCES— See  "Railroads." 

APPOINTMENT  OF  RECEIVERS— See  "Receivers." 

APPOINTMENT  OP  TRUSTEES- See  "Trusts;"  "Jurisdiction." 

APPRAISERS— See  "Homestead;"  "Former  Adjudication." 

ARBITRATION— See  "Rehearing;"  "New  Trial." 

ARGUMENT  OF  COUNSEL: 

Comment  of  Counsel-^ Ahuse  of  Privilege — Trial — Criminal  Law 
—Alihi. 
A  solicitor  may  comment  on  the  failure  of  defendant  to  prove 
his  whereabouts  at  the  time  of  the  commission  of  the  offense. 
State  V.  Costner,  566. 

Solicitor — Abuse  of  Privilege — Trial — Criminal  Law — Comment 
of  Counsel. 
An  attorney   for   the   prosecution   may   comment  before  tht 
Jury  on  the  failure  of  the  defendant  to  examine  a  witness  sub- 
poenaed by  him.     State  v.  Costner,  566. 

ARREST  OF  JUDGMENT— See  "Indictment." 

ASSAULT  AND  BATTERY: 

Indictment — Sufficiency — Surplusage — The  Code,  Sec.  1189. 
The  indictment  in  this  case  for  assault  and  battery  is  suffi- 
cient.    State  v.  Bryson,  574. 

Intent  to  Commit  Rape — Rape — Sufficiency  of  Evidence — Crimi- 
nal Law. 
E^vidence  in  th'is  case  a^  to  intent  held  sufficient  to  go  to  the 
Jury.    State  v.  Page,  512. 

ASSIGNMENT — See   "Injunction;"   "Foreclosure  of   Mortgages;" 
"Assignment  for  the  Benefit  of  Creditors." 

Injunction. 

Mortgagee  may  not  be  restrained  from  foreclosing  a  mort- 
gage because  he  refused  to  assign  the  mortgage  to  a  friend 
of  the  mortgagor.     William  v.  Brown,  51. 

Mortgages — Rents  and  Profits. 

The  a.s8ip:nee  of  a  mortgagee,  in  possession,  is  chargeable  with 
rents  and  profits.    Gammon  v.  Johnson,  53. 
127 38 
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ASSIGNMENT— Corthnwer/. 

Beneficiary — Insurance, 
A  person  having  an  ineurance  policy  in  poesession — ^not  bein^ 
named  beneficiary  therein — has  no  interest  tioi  the  policy,  it 
not  haying  been  assigned  to  him.     Smith  v.  Supreme  Goundl, 
138. 

Hushand  and  Wife — Wife's  Property. 

A  promissory  note,  the  property  of  the  wife,  may  be  assigned 
by  endorsement  of  both  husband  and  wife.  Rawla  v.  White,  17. 

Mortgages, 
The  assignee  of  a  mortgage  may  sell  though  the  aBsignment 
is  not  registered.    Williams  v.  Brown,  51. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS: 

Validity — Corporations— The  Code,  Sec.  685. 
A  deed  of  assignment  by  a  corporation  is  void  as  to  existing 
creditors,  if  such  creditors  begin  proceed'Ings  to  enforce  their 
claims  within  sixty  days  after  the  registration   of  said  as- 
signment.   Bank  v.  Bank,  432. 

Fraud — Trust — Demurrer — Contracts. 
A  complaint  declaring  on  a  promise  made  in  fraud  of  the 
rights   of   creditors,   under   an    assignment,    is    demurrable. 
Wittkowsky  v.  Baruch,  313. 

Schedule — Time  for  Filing. 
Assignor  must  file  schedule   of  preferred   debts   within  fire 
days  after  registration  of  assignment.     Taylor  v.  Lauer,  157. 

Assignee — Fraud — Creditors. 

The  assignee  represents  the  creditors  and  may  recover  prop- 
erty which  has  been  fraudulently  conveyed  by  his  assignor. 
Taylor  v.  Lauer,  157. 

Preferences. 
An  assignment  for  the  benefit  of  creditors  omitting  certain 
creditors  is  invalid  as  a  preference.     Taylor  v.  Lauer,  157. 

ASSUMPSIT— See  "Partieh." 

Mistake  of  Fact — Mistake  of  Law — Fraud — Judgment — Interest 
Over-payment — Money  Received. 
Where  an  over-payment  is  made  on  a  judgment,  by  reason  of 
an  erroneous  computation  of  interest,  the  excess  will  be  re- 
funded.    Commissioners  v.  Fry,  258. 

ASSUMPTION  OF  RISKS— See  "Negligence." 
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ATTACHMENT: 

Fraudulent  Sales  and  Conveyances — The  Code,  Sec.  349. 

The  Code,  siec.  349,  sub-sec.  2,  authorizing  a  warrant  of  at- 
tachment where  a  fraudulent  dispoisition  of  property  is  made 
as  against  creditors,  relates  to  the  intent  with  which  it  is 
disposed  of,  not  to  the  manner  in  which  the  property  is  ac- 
quired.    Howland  v.  Marshall,  427. 

What  is  Not  Fraudulent  Disposition  of  Property — The  Code, 
Sec.  349. 
Under  The  Code,  sec.  349,  sub-sec.  2,  a  deposit  of  money  by 
a  debtor  in  the  hands  of  another  to  induce  the  latter  to  go 
on  his  bond  to  secure  his  release  from  jail  is  not  a  fraudu- 
lent disposition.    Howland  v.  Marshall,  427. 

What  is  Not  Fraudulent  Dispositio7i  of  Property — T?ie  Code, 
Sec.  349. 
The  Code,  sec.  349,  sub-sec.  2,  authorizing  a  warrant  of  attach- 
ment where  a  fraudulent  disposition  of  property  is  made 
as  against  creditors,  relates  to  the  intent  with  which  it  is  dis- 
posed of,  not  to  the  manner  in  which  the  property  is  acquired. 
Howland  v.  Marshall,  427. 

ATTORNEY'S  PEES— See  "Fees;"  "Divorce." 

ATTORNEY  AND  CLIENT— See  "Advice  of  Counsel." 

B. 
BAILEES— See  "Trover." 

BANKS  AND  BANKING: 

Chiardian  and  Ward — Contract — Stock  in  National  Barik. 
A  ward  is  bound  by  the  contract  of  a  guardian  who  owns 
shares  in  an  insolvent  national  bank  for  h'le  ward,  which  con- 
tract authorizes   the   trustee   to   borrow   money   to   pay   the 
bank's  liability.     Bank  v.  Cocke,  467. 

Parties — Necessary. 
Where  a  trustee  is  authorized  by  the  stockholders  of  an  in- 
solvent bank  to  borrow  money  on  their  credit,  the  bank  and 
trustee  are  not  necessary  parties  to  an  action  to  recover  the 
money  borrowed.    Bank  v.  Cocke,  467. 

Parties — Joinder — Trustee — Contract — Shareholders. 

Shareholders  authorizing  a  trustee  of  an  insolvent  bank  to 
borrow  money  on  their  credit  are  properly  parties-defendant 
in  a  suit  to  recover  the  borrowed  money.  Bank  v.  Cocke, 
467. 
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BANKS  AND  BANKING— Conhnucd. 

Principal    and    Agent — Contract — Power    of    Attorneu — Stock- 
holders— Trustee. 

Where   the  shareholders  of  an   insolvent  bank  authorize  a 

trustee  to  borrow  money  to  pay  its  debts  and  to  bind  them 

individually   therefor,   an   action   may   be  sustained   against 

such  shareholders  by  the  persons  loaning  the  money.  Bank 
V.  Cocke,  467. 

BASTARDS: 

Evidence — Admissibility — Parent  and  Child. 
Upon  the  issue  of  paternity  under  act  1866,  it  is  competent 
to  show — 

(a)  That  the  alleged  father  did  not  have  access  for  more 
than  twelve  months  before  birth  of  child. 

(b)  That  the  alleged  father  and  mother  separated  on  ac- 
count of  a  dispute  as  to  the  paternity  of  the  child. 

(c)  Adm'lseions  of  mother  as  to  paternity  of  child. 

(d)  That  the  mother  was  intimately  associated  with  a  man 
other  than  the  alleged  father  sometime  before  and  after  tb€ 
begetting  of  the  child.     Mehane  v.  Capehart,  44. 

BASTARDY— See     Bastakds." 

BENEFICIARY--See  "Insurance." 

BILL  OF  INDICTMENT— See  "Indictment." 

BILLS  AND  NOTES— See  "Negoiiable  Instruments." 

BILLS  OF  LADING — See  "Carriers;"  "Burden  of  Proof." 

BONA  FIDE  PURCHASERS — See  "Negotiable  Instruments." 

BONDS — See  "Injunctions." 

Tender — Indemnity  Bond — Costs. 
When  plaintiff  failed  to  tender  an  indemnity  bond  as  pro- 
vided by  Acts  1885,  chap.  265,  and  defendant  admitted  right 
of  plaintiff  to  the  reissue,  plaintiff  i»  liable  for  costs.     Hen- 
don  V.  Railroad,  110. 

Breach  of  Condition — Damages. 

Where  one  executes  a  bond  containing  a  penalty,  and  it  i€ 
agreed  that  the  bond  be  broken  and  the  penalty  paid,  action 
is  properly  brought  on  the  bond  to  recover  the  penalty,  which 
is  in  the  nature  of  liquidated  damages.  Bazemore  v.  Bf- 
num,  11. 


INDEX.  697 


BOJ^DH— Continued. 

Appeal. 

On  appeal  defendant  can  not  object  that  the  Court  required 
plaintiff  to  comply  with  Acta  1885,  chap.  265,  and  give  in- 
demnity bond.     Hendon  v.  Railroad,  110. 

BOUNDARIES: 

Deeds — Description. 

The  language  of  the  deed  in  this  case  held  sufficiently  descrip- 
tive to  convey  the  land  claimed  by  the  grantee.  Wehh  v. 
Bond,  41. 

Evidence  to  Establish — Sufficiency. 

Evidence  in  this  case  is  held  to  be  sufficient  to  warrant 
charge  of  Court  to  the  Jury  to  find  the  boundary  claimed  by 
the  defendant.     Williams  v.  Shoemaker^  182. 

BRAKES  AND  COUPLERS— See  "Railroads." 

BREACH  OF  CONDITION— See  "Bond." 

BURDEN  OF  PROOF: 

Bill  of  Lading — Valuation — Evidence. 

A  bill  of  lading  is  prima  facie  evidence  of  the  actual  value  of 
the  property  therein  named.     Gardner  v.  Railroad,  293. 

Injury  to  Servant — Railroads — Master  and  Servant — Negligence. 
When  a  defendant  railroad  admits  negligence,  the  presump- 
tion is  that  such  negligence  was  cause  of  injury  to  employe. 
Wilkie  V.  Railroad,  203. 

Raib'oads — Carriers — Reduced    Valuation. 

The  burden  of  showing  the  valuation  clause  in  a  hill  of  lad- 
ing reasonable,  or  to  have  been  made  for  a  valuable  consid- 
eration, is  on  the  carrier.     Gardner  v.  Railroad,  293. 

Discharge — Master  and  Servant. 

The  burden  of  showing  cause  for  discharge  of  servant  by  mas- 
ter is  on  the  latter.     Deitrick  v.  Railroad,  25. 

Affray — Criminal  Law. 
Admissions  by  persons  that  they  were  engaged  in  a  friendly 
scuffle  does  not  shift  the  burden  from  the  State  of  proving 
them  guilty  of  an  affray.     State  v.  Freeman,  544. 

Cutting  Timber — Trespass. 
Where  defendant  admits  cutting  timber,  but  claims  the  right 
under  contract  with  plaintiff,  who  denies  selling  timber  on 
entire  tract,  burden  is  on  defendant  to  show  the  right  to  cut 
timber  on  the  disputed  part.     Williford  v.  Williams,  60. 
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BANKS  AND  BANKING— Continued. 

Principal    and    Agent — Contract — Power    of    Attorney — Stock- 
holders — Tt'ustee. 

Where  the  flhareholders  of  an   insolvent  bank  authorize  a 

trustee  to  borrow  money  to  pay  its  debts  and  to  bind  them 

individually  therefor,   an   action   may   be  sustained   against 

such  shareholders  by  the  persons  loaning  the  money.  Bank 
V.  Cocke,  467. 

BASTARDS: 

Evidence — Admissihility — Parent  and  Child. 
Upon  the  issue  of  paternity  under  act  1866,  it  is  competent 
to  show — 

(a)  That  the  alleged  father  did  not  have  access  for  more 
than  twelve  montlis  before  birth  of  child. 

r 

(b)  That  the  alleged  father  and  mother  separated  on  ac- 
count of  a  dispute  as  to  the  paternity  of  the  child. 

(c)  Admiisfiions  of  mother  as  to  paternity  of  child. 

(d)  That  the  mother  was  intimately  associated  with  a  man 
other  than  the  alleged  father  sometime  before  and  after  the 
begetting  of  the  child.     Mebane  v.  Capehart,  44. 

BASTARDY— See     Bastards." 

BENEFICIARY— See  "Insurance." 

BILL  OP  INDICTMENT— See  "Indictment." 

BILLS  AND  NOTES— See  "Negotiable  Instruments." 

BILLS  OF  LADING — See  "Carriers;"  "Burden  of  Proof." 

BONA  FIDE  PURCHASERS— See  "Negotiable  Instruments." 

BONDS — See  "Injunctions." 

Tender — Indemnity  Bond — Costs. 
When   plaintiff  failed  to  tender  an   indemnity  bond   as  pro- 
vided by  Acts  1885,  chap.  265,  and  defendant  admitted  right 
of  plaintiff  to  the  reissue,  plaintiff  ia  liable  for  costs.     Hen- 
don  V.  Railroad,  110. 

Breach  of  Condition — Damages. 

Where  one  executes  a  bond  containing  a  penalty,  and  it  i« 
agreed  that  the  bond  be  broken  and  the  penalty  paid,  action 
is  properly  brought  on  the  bond  to  recover  the  penalty,  which 
is  in  the  nature  of  liquidated  damages.  Bazemore  v.  By- 
num,  11. 
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BONDS— Con«n«erf. 

Appeal. 

On  appeal  defendant  can  not  abject  that  the  Court  required 
plaintiff  to  comply  with  Acts  1885,  chap.  265,  and  give  in- 
demnity bond.     Hendon  v.  Railroad,  110. 

BOUNDARIES: 

Deeds — Description. 

The  language  of  the  deed  In  this  case  held  sufficiently  descrip- 
tive to  convey  the  land  claimed  by  the  grantee.  Webb  v. 
Bond,  41. 

Evidence  to  Establish — Sufficiency. 

Evidence  in  this  case  is  held  to  be  sufficient  to  warrant 
charge  of  Court  to  the  jury  to  find  the  boundary  claimed  by 
the  defendant.     Williams  v.  Shoemaker,  182. 

BRAKES  AND  COUPLERS— See  "Railroads." 

BREACH  OF  CONDITION— See  "Bond." 

BURDEN  OF  PROOF: 

Bill  of  Lading — Valuation — Evidence. 

A  bill  of  lading  is  prima  facie  evidence  of  the  actual  value  of 
the  property  therein  named.     Gardner  v.  Railroad,  293. 

Injury  to  Servant — Railroads — Master  and  Servant — Negligence. 
When  a  defendant  railroad  admits  negligence,  the  presump- 
tion is  that  such  negligence  was  cause  of  injury  to  employe. 
Wilkie  V.  Railroad,  203. 

Railroads — Carriers — Reduced    Valuation. 

The  burden  of  showing  the  valuation  clause  in  a  Mil  of  lad- 
ing reasonable,  or  to  have  been  made  for  a  valuable  consid- 
eration, is  on  the  carrier.     Gardner  v.  Railroad,  293. 

Discharge — Master  and  Servant. 

The  burden  of  showing  cause  for  discharge  of  servant  by  mas- 
ter is  on  the  latter.    Deitrick  v.  Railroad,  25. 

Affray — Crimiiial  Law. 
Admissions  by  persons  that  they  were  engaged  in  a  friendly 
scuffle  does  not  shift  the  burden  from  the  State  of  proving 
them  guilty  of  an  affray.     State  v.  Freeman,  544. 

Cutting  Timber — Trespass. 

Whjere  defendant  admits  cutting  timber,  but  claims  the  right 
under  contract  with  plaintiff,  who  denies  selling  timber  on 
entire  tract,  burden  is  on  defendant  to  show  the  right  to  cut 
timber  on  the  disputed  part.    Williford  v.  Williams,  60. 
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BURDEN  OF  PROOF— Confinwcd. 

Railroads — Negligence — Contributory  Negligence. 
The  burden   of  ishowlng  contributory  negligence  is  on  the 
party  alleging  It.    Halton  v.  Railroad,  255. 

Mortgages. 

A  mortgagee  in  possession  is  presumed  to  have  entered  ai 
mortgagee.    Gammon  v.  Johnson,  53. 

BURGLARY— State  v,  Costner.  566. 
BURGLARY— 514. 

C. 
CAPITATION  TAX: 

Distribution — Public    Schools — Constitution,   Art.    V,    Sec.   2.— 
Taxation. 
Not  less  than  75  per  cent  of  the  capitation  tax  must  be  de- 
voted to  school  purposes.     School  Directors  v.  Commission- 
ers, 263. 

CARRIERS— See  "Rei.ease." 

> 

Negligence — Personal  Injuries — Release — Railroads. 

An  instrument,  releasing  a  railroad  company  from  liability 
by  reason  of  an  'injury  sustained  by  a  person,  containing  the 
following  provision:  "It  being  hereby  expressly  declared 
to  be  the  intention  of  this  instrument  to  forever  release  the 
said  Southern  Railway  Company  and  the  North  Carolina 
Railnoad  Company  from  any  and  all  other  claims,  demands, 
or  rights  of  action  of  every  nature,  originating  prior  to  this 
date,  because  of  any  like  cause  or  causes  of  complaint;"  does 
not  release  the  railroad  company  from  liability  by  reason  of 
any  injury  to  the  person,  except  that  expressly  stated  in  the 
release.    Jeffreys  v.  Railroad,  377. 

Railroads — Corporation  Commission — Freight  Rates — Car-load. 
The  Cori>oration  Commission  may  fix  freight  rates  and  pro- 
vide that  ten  tons  shall  be  the  minimum  car-load  for  shipping 
fertilizers.     Corporation  Commission  v.  Railroad,  283. 

Reduced  Valuation — Burden  of  Proof — Railroads. 

The  burden  of  showing  the  valuation  clause  in  a  bill  of  lad- 
ing reasonable,  or  to  have  been  made  for  a  valuable  consid- 
eration, is  on  the  oarrlor.     Gardner  v.  Railroad,  293. 

Negligence — Loss — Stipulations — Railroads. 
A  common   carrier  can  not,  by  express  stipulation,  exempt 
Itself  from  loss  caused  by  its  own  negUgencOw    Gardner  v. 
Railroad,  293. 
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CARRIERS— Con«wued. 

Negligence  —  Contract  —  Loss  —  Yaluable  Consideration —  RoAh 
roads. 
A  common  carrier  can  make  a  val'Id  agreement,  fixing  the 
value  of  shipments,  In  case  of  loss  by  its  negligence,  If  such 
agreement  be  reasonable,  or  based  on  a  valuable  considera- 
tion, and  it  must  clearly  appear  that  such  was  the  intention 
of  the  parties.     Gardner  v.  Railroad,  293. 

CAR-IiOAD — See  "Corporation  Commission." 

CASE  ON  APPEAL: 

Appeal — Counter  Case — Service — Filing — Criminal  Law. 
When  counter  case  of  the  State  has  not  been  served  or  service 
acknowledged  thereon  or  filed  for  more  than  a  month  after 
the  State  has  accepted  service  of  case  of  defendants,  in  an 
appeal  by  the  defendant  the  counter  case  will  not  be  con- 
sidered.    State  V.  Freeman,  544. 

CAUSE  OF  ACTION— See  "Complaint." 

CERTIFICATE  OF  STOCKS— See  "Lost  Instrument." 

CERTIFICATE  OF  J.  P.— See  "Deeds." 

CHARGE — See   "Hushand  and  Wife;"   "Homestead;"   "Mortgage;" 
"In  str  u  ctio  n  s.  " 

CHARTER— See  "Statu  tes." 

CHATTEL  MORTGAGES— See  "Trover;"  "Evidence;"  "Mortgages." 

Registration — Notice — Horse — Change  in  Color. 

A  mortgage  on  a  horse  is  not  affected  by  a  change  in  color  of 
the  animal  after  execution  of  the  mortgage  and  prior  to  sale 
by  mortgagor.     Turpin  v.   Cunningham^  508. 

Crops. 

Mortgage  on  crop  of  year  next  following  the  execution  of  the 
mortgage  is  valid.    Hahn  v.  Heath,  27. 

Tender — Sale — Trover — Conversion. 
A  mortgagee   unnecessarily  selling,  after  a   full   and   lawful 
tender,  would  be  guilty  of  a  breach  of  trust  and  thereby  ren- 
der himself  liable  to  the  Injured  party.     Taylor  v.  Brewer,  76. 

CITIES  AND  TOWNS— See  "Constitutional  Law;"  "Ordinances." 


CLAIM  AND  DELIVERY— See  "Fees;"  "Appeal;"  " Appeabances ; 
"Costs;"  "Parties." 
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CLiBRK  OF  COURT — See  "Trusts;"  "Jurisdiction." 

Administrators — Jurisdiction — Special  Proceedings — Creditors — 
Clerk  Superior  Court. 
The  Clerk  of  the  Superior  Court  has  exclusive  original  juris- 
diction of  proceedings   to  settle    the    estates    of    decedents. 
Baker  v.  Carter,  92. 

CODE — See  "The  Code." 

COLLATERAI^  IMPEACHMENT— 5ee  "Deeds;"  "Presumptions." 

COLLECTING  TAXES— See  "Obstructing  Justice." 

COLOR  OF  TITLE — See  "Adverse  Possession." 

COMMENT  OF  COUNSEL — See  "Argument  of  Counsel;"  "Abuse 
OF  Privilege." 

COMMISSIONERS— See   "County   Commissioners;"   "Damages." 

COMMISSION    MERCHANTS— See    "Factors;"    "Advances;*    "De- 
mand." 

COMPENSATORY  DAMAGES- See  "Damages." 

COMPETITION— See  "Contracts." 

COMPETENCY   OF   EVIDENCE— ^ee    "Evidence;"    "Question   loi 
Jury." 

COMPLAINT— See  "Amendment." 

(  omplttint  -  Sufficiency —t  ause  of  Action. 

The  complaint  in  this  case  states  a  c^use  of  action.    Wilkie 
V.  Railroad,  203. 

Variance — Imraaterial  Variance — Answer — Pleadings — Trial. 
An  immaterial  variance  between  the  complaint  and  anflwer 
should  be  disregarded.    Hendon  v.  Railroad,  110. 

County  Commissioners — Personal  Liability — Neglect  of  Duty — 
SuifLciency. 
The  complaint  sets  out  no  allegations  of  fact  which  amount 
to  a  cause  of  action  against  the  defendants  personally  for 
neglect  of  duty.    Bell  v.  Commissioners,  85. 

COMPROMISE  AND  SETTLEMENT: 

Presumption — Accounts. 
A  settlement  of  mutual  running  accounts  by  payment,  or  giv- 
ing note  for  balance,  is  presumed  to  include  all  pre-existing 
demands   of   either   party   to   the   settlement,   which   appro- 
priately belong  to  such  an  adjustment    Angel  v.  Angel,  451. 
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COMPROMISE  AND  SETTLEMENT— Con/mued 

Accord  and  Satisfaction — Discharge — The  Code,  Sec.  574. 
The  payment  and  acceptance  of  a  less  rrm  than  is  actually 
due,  when  received  in  compromise  of  an  entire  debt,  is  a  com- 
plete discharge  of  the  debt     Wittkowsky  v.  Baruch,  313. 

COMPUTATION  OF  TIM&— See  "Tax  Titles;"  "Tender." 

CONFESS  SIONS: 

Findings  of  Court — Admissions — Evidence. 

Finding  of  Court  that  a  confession  was  voluntary,  there  being 
no  evidence  to  the  contrary,  is  not  reviewable.  State  v.  Page, 
512. 

CONFLICT  OF  LAWS: 

Limitation    of    Actions — Judgment — Lex    Fori — Foreign    Judg- 
ment. 
The  plea  of  the  statute  of  limitations  in  an  action  on  a  for- 
eign judgment  is  a  plea  to  the  remedy  and  the  lex  fori  should 
govern.    Arrington  v.  Arrington,  190. 

CONSENT  REFERENCE— See  "Referee." 

CONSTITUTION  OF  NORTH  CAROLINA: 

Art.  IV,  sec.  2.  Capitation  Taxes.  School  Directors  v.  Com- 
sioners.  263. 

Art.  X,  sec.  6.  Married  women.  Separate  property.  Toms  v. 
Flack,  420;  Tiddy  v.  Graves,  502. 

Art.  I,  sec.  16.  Imprisonment  for  debt.  State  v.  Torrence, 
550. 

Art  IV,  sec.  12.  Jurisdiction  of  Courts  Inferior  to  Supreme 
Court.     State  v.  Brown,  562. 

Art  I,  sec.  11.     Criminal  prosecutions.     Sheek  v.  Sain,  266. 

CONSTITUTION  OF  UNITED  STATES: 

Art.  4,  sec.  1.    Arrington  v.  Arrington,  190. 

Art  I,  sec.  8.    State  v.  Caldwell,  521. 

Art.  XIV,  sec.  1.    Corporation  Commission  v.  Railroad,  283. 

CONSTirUTIONAL  LAW: 

Ordinances — Live  Stock — Discrimination — Cities  and  Towns. 
It  is  not  unconstitutional   for  the   Legislature   to  prescribe 
that  reeldent  owners  of  stock  found  running  at  large  in  a 
town  shall  pay  a  higher  penalty  than  non-residents.    Jones  v. 
Duncan,  118. 
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CONSTITUTIONAL  LAW—'  ontinued. 

Interstate  Commerce — Licenses — Ordinances — U.  8.  Constitu- 
tion, Art,  /,  8ec.  8. 

An  ordinance  taxing  one  "engaged  In  selling  or  delivering^ 
portraits  or  portrait  frames,  'ie  not  yiolative  of  the  Constitu- 
tion of  tlie  United  States,  Art.  I.,  sec.  8,  as  applied  to  an 
agent  who  received  "knock-down"  pictures  and  frames  from 
his  firm  in  another  State,  and  placed  them  together  and 
delivered  to  customers  previously  obtained,  btate  v.  Cald- 
well, 521. 

CONTINGENT  REMAINDER— -See  "Remaindeb." 

CONTEMPT: 

Imprisonment — Refusing  to  Deliver  Property — Receiver. 
A  person  refusing  to  obey  an  order  of  court  to  deliver  prop- 
erty to  a  receiver  may  be  imprisoned  until  the  order  is  com- 
plied with.     Willia^nson  v.  Pender,  481. 

Eviden  ce — Sufflcien  cy . 

The  evidence  in  this  case  is  sufQclent  to  justify  court  in  ad- 
judging a  person  in  contempt  for  refusal  to  obey  order  to 
deliver  property  to  a  receiver.    Williamson  v.  Pender,  481. 

CONTRACTS— See  "Factors;"  "Advances;"  "Specific  Perform- 
ance;" "Receivers;"  "Power  of  Attorney;"  "Carriers;" 
"Negligence." 

Assignments  for  Benefit  of  Creditors — Fraud — Trust — Demurrer. 
A  complaint  declaring  on  a  promise  made  in  fraud  of  the 
rights  of  creditors,  under  an  assignment,  is  demurrable.  Wit- 
kowsky  V.  Baruch,  313. 

Specific  Performance — Defenses. 
The  fact  that  a  party  had  made  a  bad  trade  does  not  relieve 
him  from  the  specific  performance  of  his  contract.     Whitted 
V.  Fuquay,  68. 

Specific  Performance — Questions  for  Jury — Questions  for  Court. 
In  a  suit  to  compel  specific  performance,  whether  a  contract 
is  inequitable  is  not  a  question  for  jury,  but  for  the  Court, 
and  the  Jury  can  only  find  the  facts.    Whitted  t?,  Fuquay,  68. 

Specific  Performance — Executory  Contract. 
A   person   asking  for  specific   performance   of   an   executory 
contract  must  show  he  is  able  and  ready  to  perform  his  part 
of  it.    Bird  v.  Bradburn,  411. 

Acknotcledgment  of  Indebtedness — Option  on  Land, 
A  person  is  entitled  to  recover  the  amount  of  a  debt  on  a 
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CONTRACTS— Continued. 

written  acknowledgment  thereof,  though  coupled  with  a 
promise  to  pay  it  out  of  proceeds  of  certa'in  land  with  an 
option  on  the  land.     Calloway  v.  Angel,  414. 

Vendor  and  Purchaser — Parol  Contract  to  Convey  Land — Stat- 
ute of  Frauds — Improvements. 
A  vendor  in  possession,  who  repudiates  a  parol  contract  to 
convey  land,  is  liable  to  vendee  for  the  value  of  im»prove- 
ments.    Luton  v.  Badham,  96. 

Evidence — Parol — Parol  Contract — Statute  of  Frauds — Vendor 
and  Purchaser — Improveynents. 
That  a  party  en<tered  and  placed  improvements  on  land  un- 
der a  parol  contract  to  convey,  may  be  proved  by  parol  evi- 
dence when  the  owner  of  the  land  denies  the  contracft  Luton 
V.  Badham,  96. 

Restraint  of  Trade — Enforcement — Competition, 

A  contract  whereby  persons  enter  into  a  combination  to 
destroy  competition  in  trade  in  the  necessities  of  Hfe  is 
against  public  policy  and  illegal.     Culp  v.  Love^  457. 

CONTRIBUTORY  NEGLIGENCE— See  "Negligence." 

Negligence — Burden  of  Proof — Railroads. 

The  burden  of  showing  contributory  negligence  is  on  the 
party  alleging  it.     Haltom  v.  Railroad,  255. 

Negligence — Infant — Railroads — Cross-ties — Instructions. 

Where  a  railroad  company  piles  its  cross-ties  on  an  unused 
portion  of  a  public  street  and  in  a  dangerous  manner,  and 
the  company  has  knowledge  that  it  is  the  custom  of  children 
to  play  upon  them,  it  will  be  held  negligent  where  a  child 
too  young  to  be  bound  by  the  rules  of  contributory  negli- 
gence, is  injured  by  the  ties.     Kramer  v.  Railroad,  328. 

Verdict — Directing      Verdict — Negative     Verdict — Negligence — 
Railroads — Instructions. 
When   there   is   no  evidence   tending   to   prove   contributory 
negligence,  the   Court   may    instruct   the  jury   to  find    that 
there  was  no  such  negligence.     Haltom  v.  Railroad,  255. 

CONVERSION— See   "Trover" — "Chattel  Mortgages." 

CONVEIRSION  OF  WATER— See  "Damages;"  "Waters  and  Water- 
course." 


CORONER— See  "Service  of  Process. 
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CORPORATION— See   "Parties;"    "Fraud;"    "Municipal    Corpora- 


tions." 


Election  of  Remedies — Stock — Subscriptions — Fraud — Deceit. 
Where  persons  seek  to  recover  for  fraud  in  inducing  them  to 
subscribe   for   stock   in   a   future   corporation,   they   are  not 
bound    to   seek   redress   from   the   corporation   before   suing 
those  who  had  practised  the  fraud.     Austin  v.  Murdock,  454. 

Pleadings — Appeal — Carriers — Public  Laws — Private  Laws. 
A  corporation,  to  take  advantage  of  a  provision  in  its  charter 
as  a  defense,  must  specifically  plead   it,   a  charter  being  a 
private  statute.    Corporation  Commission  v.  Railroad,  283. 

Actions  Against  Shareholders  for  Unpaid  Subscriptions — Par- 
ties. 
A  creditor  who  has  exhausted  his  remedy  against  a  corporar 
tion  may  sue  a  stockholder  to  the  amount  of  his  unpaid  sub- 
Bcription  without  making  other  stockholders  parties.  Cooper 
V.  Security  Co.,  219. 

Evidence — Sufficiency — Fraud-  —Decei  t. 

Evidence  in  this  case  held  sufficientt  to  be  submitted  to  the 
jury  on  the  question  whether  certain  parties  were  induced 
by  fraud  and  deceit  to  subscribe  for  stock  in  a  future  cor^ 
poration.     Austin  v.  Murdock,  454. 

Assignments  for  Benefit  of  Creditors — Validity — The  Code,  Sec. 
685. 
A  deed  of  assignment  by  a  corporation  is  void  as  to  existing 
creditors,  if  such  creditors  begin  proceedings  to  enforce  their 
claims  within  sixty  days  after  the  reg'istration  of  said  aseign- 
ment.     Bank  v.  Bank,  432. 

Limitation  of  Actions — Stockholders — Subscriptions. 

The  statute  of  limitation  does  not  ruji  as  against  subscrip- 
tions to  stock  payable  as  called  for.  Cooper  v.  Security  Co., 
219. 

CORPORATION   COMMISSION: 

Freigh t  Rat es — Car-Load— Carriers — Railroads. 
The  Corporation  Commission  may  fix  freight  rates  and  pro- 
vide that  ten  tons  shall  be  the  minimum  car-load  for  shipping 
fertilizers.     Corporation  Commissioners  v.  Railroad,  283. 

COSTS : 

That  defendant,  at  close  of  evidence,  admits  plaintiff's  right 
to  the  relief  demanded,  does  not  bar  right  of  plaintiff  to  re- 
cover costs.     Rawls  V.  White,  17. 
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COSTS—  Continued. 

Bubject-Matter  of  Case  Destroyed — Case  Settled — Quo  Warranto 
— Supreme  Court. 
The  Supreme  Court  will  not  determine  the  meritB  of  a  case 
simply  for  the  purpose  of  deciding  who  shall  pay   the  ad- 
mitted costs.    Taylor  v.  Vann,  243. 

Appeal — Transcript. 
Where  appellant  inserts  unnecessary  matter  im  the  transcript, 
against  the  objection  of  the  appellee,  the  costs  thereof  will 
be  taxed  against  the  appellant.     Oray  v.  Little,  304. 

Tender — Indemnity  Bond. 
When  plaintiff  failed  to  tender  an  indemnity  bond  as  provided 
by  Acts  1885,  chap.   265,  and   defendant  admitted    right    of 
plaintiff  to  the  reissue,  plaintiff  is  liable  for  costs.    Hendon  v. 
Railroad,  110. 

Appeal — Bubject-Matter  of  Action  Destroyed — Appellant — Quo 
Warranto — Supreme  Court. 
Where  the  subject-matter  of  the  action  is  destroyed  before 
the  appeal  is  heard,  the  judgment  below  is  presumed  to  be  cor- 
rect until  reversed,  and  no  part  of  the  costs  should  be  ad- 
judge against  the  appellee.     Taylor  v.  "Vann,  243. 

Parties — Administrator — Judgment — Claim  and  Delivery. 

A  person  not  a  party  to  an  action  can  not  be  taxed  with  th« 
cost.    Loven  v.  Parson,  301. 

Administrator. 

An  admin'Istrator  ahould  be  taxed  with  the  costs  of  a  suit 
subjecting  him  to  liability  for  misapplication  of  funds.  Val- 
entine V.  Britton,  57. 

Mortgages — Foreclosure — Re-sale — Costs. 

Where  a  junior  mortgagee  in  a  foreclosure  suit,  deposits  a 
check  as  a  10  per  cent  advance  bid  on  the  property,  it  is  error 
to  appropriate  a  part  of  the  check  to  payment  of  costs.  Fai- 
son  V.  Hicks,  371. 

COUNSBLr— See  "Fees;"  "Advice  of  Counsel," 

COUNTER  CASE3 — See  "Appeal;"  "Case  on  Appeal." 

COUNTER-CLAIM— See  "Factors;"  "Advances." 

C0UNTIE;S— See  "Damages." 

When  Liable  for  Damages. 
Counties  may  be  sued  only  in  such  cases  as  may  be  allowed 
by  statute.    Bell  v.  Commissioners,  85. 
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COUNTIES— ConWnwed. 

Part  of  State  Government. 

Counties  are  a  branch  of  the  State  govemniAnt.  Bell  v.  Com- 
missioners, S5. 

COUNTY  COMMISSIONB.RS— See  "Parties." 

Hospital — Dam  ages. 

County  Commissioners  are  not  liable  for  failure  to  establish 
hospitals  under  The  Code,  sec.  707,  subd.  22.  Bell  v.  Comr 
sioners,  85. 

Personal  lAability — Neglect  of  Duty — Complaint — Sufficiency. 
The  complaint  sets  out  no  allegations  of  fact  which  amount 
to  a  cause  of  action  against  the  defendants  personally  for 
neglect  of  duty.    Bell  v.  Commissioners,  85. 

COUNTY  TREASURER— See  "Parties." 

COURTS — See  "Justices  of  the  Peace;!'  "Superior  Court;"  "Su- 
preme Court;"  "Clerks  of  Courts." 

CREDITORS — See  "Assignment  for  Benefit  of  Creditors;"  "E3vi- 
dence;"  "Special  Proceedings;"  "Clerk  of  Court." 

CREDITOR'S   BILL — See   "Receivers;"   "Jurisdiction." 

Lien — Realty — Personalty — Debtor. 
The  bringing  of  a  creditor's  suit  creates  no  lien  on  the  realty, 
or  tangible  personal  property  of  the  debtor.    Bank  v.  Bank, 
432. 

ORIMIN'AL  COURT  JUDGE— See  "Receiver;"  "Jurisdiction." 

CRIMINAL  LAW— See  "Peddlers;"  "Licenses;"  "Confessions;" 
"Verdict;"  "Larceny;"  "Obstructing  Justice;"  "Interstate 
Commerce;"  "Constitutional  Law;"  "Indictment;"  "Vari- 
ance;" "Evidence;"  "Removal  of  Causes;"  "Mayor;" 
"Venui:;"  "Appeal;"  "Case  on  Appeal;"  "Affray;"  "Burden 
OF  Proof;"  "False  Pretenses;"  "Advances;"  "Imprisonment 
for  DEin;"  "Murder;"  "Grand  Jury;"  "Superior  Court;" 
"Abuse  of  Privilege;"  "Alibi;"  "Assault  and  Battery." 

CROPS : 

Administrator — Laborer — Liens — Parties. 
A  laborer  may  enforce  his  lien  on  crops  in  hands  of  a  wrong- 
doer,  after  death  of  employer,  without  bringing  in  the  ad- 
minifttrator.    Pugh  v.  Baker,  2. 

Executor  and  Administrator — Employe. 
A  contract  by  which  a  land-owner  hires  another  to  make 


r 


INDEX.  60r 


CROVS^Continued, 

crops  is  binding  on  personal  representatives  of  land-owner, 
even  where  part  of  service  is  after  death  of  employer.  Pugh 
V.  Baker,  2. 

Chattel  Mortgages. 
Mortgage  on  crop  of  year  next  following  the  execution  of  the 
mortgage  is  valid.    Hahn  v.  Heath,  27. 

CROSS-INDEX— See  "Judgments." 

GROSS-TIES— See  "Railroads;"  "Negligence." 

CUMULATIVE  EVIDENCE— See  "Evidence." 

CUSTOM— See  "Usages." 

D. 

DAMAGES — See   "Limitation  of  Actions;"   "Easements;"   "Slan- 
der;" "Negligence;"  "Injunction." 

County  Commissioners — Hospitals. 
County  Commissioners  are  not  liable  i.or  failure  to  establish 
hospitals  under  The  Code,  sec.  707.  subd.  22.     Bell  v.  Commis- 
sioners, 85. 

Telegraphs — Notice — Mental  Anguish. 
A  telegraph  company  is  I'iable  for  damages  for  mental  an- 
guish, caused  by  failure  to  promptly  deliver  a  mesfsage,  only 
when   it  has  notice  of  its  importance.    Darlington  v.   Tele- 
graph Co.,  448. 

Compeiisatory — Punitive — Death  by  Wrongful  Act — Mal-practice 
— Physicians — Surgeons. 
The  Code,  sees.  1498  and  1499,  restrict  the  recovery  for  mal- 
practice to  compensatory  damages.     Gray  v.  Little,  304. 

Sales — Warranty. 
The  measure  of  damages  for  sale  of  seed  rice,  which  failed  to 
grow  as  guaranteed,  i^  the  amount  paid  tor  the  seed,  the 
preparation  of  the  soil,  the  planting  of  the  seed,  and  a 
reasonable  rent  for  the  land,  less  the  amount  for  which  the 
land  could  have  been  rented  for  some  other  crop.  Reiger  v. 
Worth,  230. 

Actual  Negligence — Telegraphs. 
Where  there  is  negligence  by  a  telegraph  company  in  send- 
ing a  message,  it  is  liable  for  actual  damages  to  the  sender. 
Darlington  v.  Telegraph  Co.,  448. 
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Municipal  Corporations. 
Where  a  municipal  corpora/tion  acts  in  its  corporate  capacity 
or  in   the  exercise  of  powers   for  its  own  advantage,   it   i« 
liable  for  damages  caused  by  the  torts  of  its  officers  or  agents. 
Mcllhenney  v.  Wilviington,  146. 

Bond — Breach  of  Condition. 

Where  one  executes  a  bond  containing  a  penalty,  and  It  is 
agreed  that  the  bond  be  broken  and  the  penalty  paid,  action 
is  properly  brought  on  the  bond  to  recover  the  penalty,  which 
is  in  the  nature  of  liquidated  damages.  Bazemore  v.  Bynum, 
11. 

Injunction  — Restraining    Order  —  Dissolution  —  Bond  —  Liquor 
Selling. 
When   it   would   be   difficult   and    impracticable   to   ascertain 
actual  damages,  a  restraining  order  ought  to  be  continued 
until  the  final  hearing.     Jolly  v.  Brady,  142. 

Evidence — Competency — Master  and  Servant — Personal  Injuries. 
An  employe  may  prove  any  facts  which  tend  to  snow  his 
earning  capacity,  in  an  action  for  personal  injuries.  WiJkie 
V.  Railroad,  203. 

Negligence — Master  and  Servant — Injury  to  Servant — Proximate 
Cause. 

When  there  is  a  defect  in  a  railroad  track,  and  it  is  shown  to 
be  the  proximate  cause  of  Injury  to  employe;  and  employe 
and  railroad  company  have  equal  knowledge  of  such  defect, 
the  employe  can  not  recover.     Wilkie  v.  Railroad,  203. 

Insolvency  of  Defendant — Damages — Injunction. 

An  injunction  will  not  lie  when  the  defendant  is  not  showm 
to  be  insolvent  or  that  the  damages  will  be  irreparable. 
Lumber  Co.  v.  Nines  Bros.,  130. 

Permanent — Conversion  of  Water — Water  Company — Water  and 
Watercourses. 
Permanent  dajnages  may  be  awarded  a  riparian  owner  who 
is  injured  by  the  taking  of  water  out  a  river  by  a  water  com- 
pany.    Qeer  v.  Water  Co.,  349. 

Blander — Special  Damages — Vindictive  Damages — Malice — Esh 
emplary  Damages — Punitive  Damages — Libel. 
When  the  slander  amounts  to  an  indictable  felony,  it  is  not 
necessary  to  prove  actual  or  special  damages,  and  vindictivt 
damages  may  be  awarded  if  malice  be  shown.  Upchurch  v. 
Robertson,  127. 
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Evidence — Sufficiency — Master  and  Servant — Personal  Injuries — 
Nonsuit — Trial. 
Evidence  in  this  case  held  infiufflclent  to  be  submitted  to  the 
jury  on  the  question  whether  the  employer  negligently  caused 
the  death  of  its  employe.    Meekins  v.  Railroad,  29. 

Counties. 

Counties  may  be  sued  only  In  such  oases  as  may  be  allowed 
by  statute.    Bell  v.  Commissioners,  85. 

DEATH  BY  WRONGFUL  ACTS— See  "Damages;"  "Physicians  and- 
Surgeons." 

DEBTOR — See  "Execution;"  "Fraud;"  "Homestead." 

DB)CEIT — See  "Fraud." 

DCXIJREE — See  "Divorce;"  "Orders." 

DEEDS — See  "Power  of  Attorney;"  "Acknowledgments;"  "Ezeou- 
TORs;"  "Estoppel;"  "Tax  TitleiS." 

Probate — Acknowledgment — Registration — Partition. 
Where  probate  of  deed  recites  the  acknowledgment  and  privy 
examiinat'ion  of  the  wife  of  the  grantor  only^  it  is  insufficient 
and  does  not  authorize  registration.    Hatcher  v.  Hatcher,  200. 

Certificate — Sufficiency — Justice  of  the  Peace. 
The  certificate  of  the  Justice  of  the  Peace  in  this  case  held 
sufficient.     Aiken  v.  Lyon,'  171. 

Probate — Presumption. 

The  probate  of  a  deed  will  be  presumed  from  the  fact  that 
it  is  registered.     Cochran  v.  Improvement  Co.,  386. 

Probate — Registration. 

It  is  not  necessary  to  register  the  certificate  or  evidence  of 
probate.     Cochran  v.  Improvement  Co.,  386. 

Probate — Presumption — Collateral  Attack. 

The  probate  of  a  deed  is  a  Judicial  act  and  is  presumed  to  be 
correct  until  the  contrary  appears,  and  can  not  be  collater- 
ally Impeached.     Cochran  v.  Improvement  Co.,  386. 

Description,  Sufficiency  of — Boundaries. 

The  language  of  the  deed  in  this  case  held  sufficiently  descrip- 
tive to  convey  the  land  claimed  by  the  grantee.  Webb  v. 
Cummings,  41. 

Estate  Conveyed — Life  Estate. 

A  conveyance  to  a  person  and  in   default  of  issue  of  such 
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person  to  the  next  of  kin.  conveys  only  a  life  estate.  Peter- 
son V.  Ferrell,  169. 

Reservations — Exceptions — Timber — Trespass. 

An  exception  'in  a  deed  of  "pine  tim,ber  while  I  hold  the 
mill/'  constitutes  a  reservation  for  the  life  of  the  grantor 
only,  and  a  deed  executed  by  his  heirs  conveys  nothing. 
Bond  V.  Railroad,  125. 

Description — Construction — Intent — Mistake — Ejectment. 

Where  'it  plainly  appears  from  the  deed  itself  that  there  is  a 
mistake  in  the  description,  as  where  the  word  "east"  Is  writ- 
ten "west,"  the  Court  will  construe  the  deed  according  to  the 
intent.     Wiseman  v.  Green,  288. 

Exceptions — Reservations — Timber — Trespass. 
An  exception  in  a  deed  of  "good  heart  pine  timber,  suitable 
for  mill  timber,"  constitutes  an  exception  and  prevents  the 
grantee  from  recovering  for  a  trespass  committed  by  cutting 
such  timber.     Bond  v.  Railroad^  125. 

Probate — Evidence — Competency. 

Where  probate  of  deed  Is  insufficient,  it  is  competent  to 
prove  acknowledgment  of  grantor  before  Justice  of  the  Peace, 
if  the  deed  is  in  evidence,  or  there  is  an  averment  that  the 
deed  is  lost.    Hatcher  v.  Hatcher,  200. 

Registration — Presumption. 

The  regiistration  of  a  deed  is  presumed  to  be  correct.  Coch- 
ran V.  Improvement  Co.,  386. 

Probate — Presumption. 

Probate  of  a  deed  will  be  presumed  to  be  regular  from  the 
fact  of  registration.     Cochran  v.  Improvement  Co.,  386. 

DEFECT  OF  PARTIES— See  "Parties." 

DEFECTIVE  MACHINERY— See  "Railroads;"  "Negligence." 

DEFENSE— See     "Trial;"     "Evidence;"     "Verdict;"     "Contract;" 
" Spec! Fic  Perb'or m a ncr." 

DEGREE  OF  MURDER — See  "Murder;"  "Grand  Jury." 

DEMAND : 

Factors — Com  mission  Merchants — Advances — Contract. 
Where  a  factor  made  advances  on  cotton  shipped  for  sale,  he 
may.  after  demand,  and  refusal  of  repayment  of  advances, 
sell  the  same  for  less  than  the  stipulated  price.    8.  Blaitddle 
Co.  V.  Lee,  365. 
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DEMAND  AND  OUSTBR—See  "Ouster." 

DBMURRBR— See  "Parties;"  "Waiver." 

Contracts — Assignments  for  Benefit  of  Creditors — Fraud — Trust. 
A  complaiiit  declaring  on  a  promnse  made  in  fraud  on  the 
r)gM£.  of  creditors,  under  an  assignment,  is  demurrable.  Witt- 
kowsky  17.  Baruch,  313. 

Itmitations,  Statute  of — Pleading — Answer. 

The  statute  of  limitations  can  not  be  set  up  by  demurrer,  but 
must  be  specially  pleaded  in  the  answer.    King  v.  Powell^  10. 

DKRAILMENT— See  "Raheoad." 

DE3POSITIONS : 

Objections — Time — The  Code,  Sec.  1361. 
Objection  to  a  deposition  must  be  made  in  writing  and  before 
the  trial.     Brittain  v.  Hitchcock,  400. 

DEPUTY  SHERIFFS — See  '^Sheriffs;"  "Obstrutino  Justice." 

DESCENTS — See  "Succession." 

DISCRE3TI0N — See    "Pleading;"    "Deeds;''    "Mistake;"   "Bounda- 
ries." 

DIRECTING  VERDICT— See  "Verdict." 

DISCOVERY,   PRODUCTION   AND   INSPECTION: 

Evidence— Inspection  of  Writings — The  Code,  Sec  1373 — Slan- 
der. 
Where  no  answer  has  been  filed,  the  defendant  is  not  entitled 
to  an  order  to  inspect  check  in  possession  of  plaintiff  under 
The  Code.  sec.  1373.     Sheek  v.  Sain,  266. 

Order  to  Produce  Paper-Writings  Will  he  granted,  When — The 
Code,  Sec.  578. 
An  order  allowing  others   than   the  defendant  to  inspect  a 
paper- writing  in  the  possession  of  the  plaintiff,  under  The 
Code,  sec.  578,  is  erroneous.     Sheek  v.  Sain,  266. 

Evidence — Inspection  of  Writings — The  Code,  Sec.  578 — Slander. 
Under  The  Code,  sec.  578,  a  person  will  not  be  ordered  to 
allow  an  inspection  of  a  paper-writing  if  the  party  making  the 
request  knows  the  contents  thereof.     Sheek  v.  Sain,  266. 

DISCHARGE — See   "Compromise   and   Settlement;"   "Mortgages;" 
"Master  and  Servant;"  "Burden  of  Proof." 

DISCRIMINATION — See   "Constititional   Law;"   "Ordinances." 

DISTRIBUTION~See  "Succession." 
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DIVORCE: 

Injunction — Fraud — Judgment — Alimony — Divorce. 

Where,  pending  an  action  for  divorce  and  alimony,  the  husr 
band  confesses  judgments  to  third  parties,  and  the  wife  in- 
stitutes an  action  to  set  aside  the  judgments,  and  to  enjoin 
the  sale  and  execution  thereunder,  upon  the  ground  that  the 
judgments  were  fraudulent  and  Intended  to  defeat  her  re- 
covery of  alimony,  and  the  husband  met  the  allegation  of 
fraud,  and  filed  affladvits  showing  every  item  of  the  indebted- 
ness for  which  the  judgments  were  confessed,  it  is  error  to 
continue  the  injunction.     Cooper  v.  Cooper,  490-492. 

Alimony — Attorney '  Fee. 

In  a  suit  for  divorce  by  the  wife,  the  land  of  the  husband, 
who  is  out  of  tl^e  State,  may  be  charged  with  temporary  ali- 
mony and  attorney  fees.     Bailey  v.  Bailey,  474. 

Alimony — Mutual  Releases — Attorney's  Fees — The  Code,  Sees. 
1835,  1836. 
Mutual  releases  between  husband  and  wife  of  their  interests 
in  the  separate  property  of  one  another,  does  not  bar  the  wife 
from  making  application  for  temporary  alimony  and  attorney 
fee  in  a  subsequent  suit  for  divorce.     Bailey  v.  Bailey,  474. 

Judgment — Foreign    Judgment — Divorce — Alimony — Res    Judi- 
cata. 

Under  Federal  Constitution,  Art.  4,  sec.  1,  a  Judgment  for 
divorce,  rendered  in  another  State,  is  res  judicata,  and  bind- 
ing on  the  parties  in  an  action  on  the  judgment.  Arrington 
V.  Arrington,  190. 

Amended  Complaint — Affidavit  of  Good  Faith— Judgment. 
Where  a  complaint  sets  forth  abandonment  for  one  year,  and 
demands  divorce  from  bed  and  board,  under  Laws  1895, 
chap.  277,  and  is  amended,  setting  forth  abandonment  for 
one  year,  and  demanding  an  absolute  divorce  under  Laws 
1899,  chap.  211,  the  failure  to  file  affidavit  of  good  faith  with 
amended  complaint  renders  it  inoperative,  and  it  will  not 
support  a  decree  for  an  absolute  divorce;  but  plaintiff  may 
in  the  court  below  move  for  judgment  from  bed  and  board. 
Holloman  v.  Holloman,  15. 

DOWER: 

Tax  Titles — Trust  Deed — Mortgages — Widow. 
A  widow,  having  a  right  of  dower  in  the  ezceas  of  the  ptro- 
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ceeds  from  sale  of  land  under  trust  deed,  is  a  party  im  inter- 
est, and  can  not  defeat  the  rights  of  the  cestui  que  trustent  or 
the  chiiildren  of  her  deceased  husband  by  buying  the  same  art  a 
tax  sale.     Insurance  Co.  v.  Day,  133. 

E. 

BASBAIENTS : 

FAmitation  of  Actions — Railroads. 
Acts  1895,  chap.  224,  relative  to  the  limitation  of  aotlona, 
refer  only  to  railroads.     Oeer  v.  Water  Co.,  349. 

Limitation  of  Actions — Diversioji  of  Water — Damages — Trespass 
— The  Code,  Sec.  155 — Waters  and  Watercourses. 
The  unlawful  diversion  of  river  water  is  not  a  trespass  on 
realty,  but  it  is  so  nearly  in  the  nature  of  an  easement  as  to 
l>e  governed  by  the  sjame  statute  of  limitations.  Geer  v.  Water 
Co.,  349. 

BJECl^MENT— See  "Deeds;"  "Mistake;"  "Ouster;"  "Ck)NTBA0T8 ; " 
"Advkkse   Possk.ssion." 

Demand  and  Ouster — Ansiver. 

To  deny  plaintiff's  title  to  land  and  plead  sole  seisen,  admits  a 
demiand  and  ousrter.     Aiken  v.  Lyon,  171. 

ELECTION  OF  REMEDIES— See  "Corporations." 

ENDORSEMENT  BY  GRAND  JURY-^See  "Indictment." 

EMPLOYE — See  "Damages;"  "Personal  Injuries." 

EQUITY— See  "Infant.s." 

ERRONEOUS  JUDGMP^NT— See  "Judgment.  ' 

ERROR — See  "Judoriknt." 

ESTATES — See  "Succession;"  "Will." 

Life  Estate — Contingent  Remainders — Sale — Infants — Equity — 
Wills. 
Where  there  are  contingent  and  vested  interests  under  a  will 
subject  to  a  life  estate,  a  court  of  equity  has  power  to  order  a 
sale  to  subserve  the  interests  of  all  the  devisees,  if  any  of  the 
contingent  remaindermen  are  in  esse  and  represented;  but 
if  infants  are  'interested,  equity  requires  that  they  be  prop- 
erly represented  and  protected,  and  it  must  be  found  as  a 
fact  that  a  sale  of  the  property  before  the  death  of  the  life 
tenant  will  be  for  their  benefit.    Marsh  v.  Dellinger,  360. 
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lAfe  Estate — Deeds. 
A  conveyance  to  a  person  and  in  default  of  issue  of  such 
person  to  the  next  of  kin,  conveys  oaly  a  life  estaita    Peter- 
son V.  Ferrell,  169. 

ESTOPPEL: 

Laches. 

The  laches  of  a  person  who  can  not  read,  in  not  having  a 
receipt  read  to  her,  does  not  estop  her  from  setting  up  her 
rights  under  it.     Rawls  v.  White,  17. 

Mortgages — Judgment. 
Where  a  person  fails  to  object  to  a  Judgment  of  foredoeure 
decreeing  a  sale  and   distribution  of  funds,  he  is  estopped 
from  objecting  to  a  distribution  under  the  judgment.    Faison 
V.  Hicks,  371. 

Receipt — Evidence — Contract. 
A  party  setting  up  and  claiming  1)eneflt8  under  a  receipt  Is 
bound  by  all  its  terms.    Rawls  v.  White,  17. 

Former  Adjudication — Res  Judicata — Judgment — In  Forma  Panh 
peris. 
The  di^niseal  of  an  action  for  wunt  of  a  prosecution  bond 
and  a  denial  of  motion  of  plain,tiff  to  prosecute  the  action 
without  giving  further  security,  will  not  bar  a  subsequent 
action  for  the  same  cause  of  action  in  form^  pauperis.  Autry 
V.  Floyd,  186. 

Appeal — Findings   of   Court — Conclusiveness — Homestead. 
Finding  of  fact  by  the  Court  below,  when  there  is  evidence 
on  both  sides  of  the  question,  is  binding  on  appeal.    8hoaf  v. 
Frost,  306. 

Judgment  Notwithstanding  the  Verdict — Record — Res  Judicata. 
Although  judgment  is  asked  notwithstanding  the  verdict,  if 
the  jud^ent  is  rendered  upon  the  issues,  it  constiitutes  an 
estoppel.    Aiken  v.  Lyon,  171. 

Judgmejit — Record  in   Supreme   Court — Evidence. 
A  certified  copy  of  the  record  in  the  Supreme  Court  consti- 
tutes an  estoppel  as  between  the  same  parties  when  the  sub- 
ject-matter in  litigation  is  the  same.    Aiken  v.  Lyon,  171. 

Limitation  of  Actions — Agreement. 

A  request  not  to  sue  will  not  stay  the  statute  of  limitation, 
but  it  must  be  an  agreement  not  to  plead  It.  Rahy  v.  Stuman, 
463. 
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Wills — Executor — Legatee — Deed. 
A  legatee  who  procures  the  probate  of  a  will  and  executes  the 
duties  of  executor  can  not  take  devised  property  under  a  deed 
executed   by   the  testator   subsequemt  to    making    the    will. 
Treadaway  v.  Payne,  436. 

Executor— Will. 
One  who  executes  the  duties  of  executor  under  a  will  is 
estopped  from  denying  his  qualification  as  such.     Treadaway 
V.  Payne,  436. 

EVIDENCE — See  "Receipts." 

Trusts — Trustee. 
There  being  more  than  a  scintilla  of  eviden<!e  that  the  defend- 
ant held   certain   property  as  trustee,   that  questiom  should 
have  been  submitted  to  the  Jury,     CoJ>h  v.  Perry,  78. 

New  Trial — Cumulative  Evidence — Newly-Discovered  Evidence. 
New  trial  will  not  be  granted  for  newly-discovered  evidence 
which  is  merely  cumulative.    Wilkie  v.  Railroad,  203. 

Credibility — Questions  for  Jury — Railroads. 
The  credibility  of  evidence  is  a  quesrtion  for  the  jury.    Hah 
torn  v.  Railroad,  255. 

Immaterial — Complaint. 

Bviden<»e  tending  merely  to  prove  a  cause  of  action  not 
stated  in  the  complaint  is  immaterial.  Geer  v.  Water  Co., 
349. 

Malicious  Prosecution — Witness — Competency — Malice. 

In  action  for  malicious  prosecution,  defendant  may  testify  as 
to  whether  he  was  influenced  by  malice  in  instituting  the 
prosecution.     Autry  v.  Floyd,  186. 

Re-trial — Former  Appeal. 

The  opinion  in  a  former  appeal  is  not  competent  evidence 
on  a  re-trial  of  the  case.     Qray  v.  Little,  304. 

Sheriffs — Accounting — Insolvents — Fraud — Special     Error — De- 
fense— l^axes. 
The  auditing  of  acicount  of  sheriff  by  County  Commissioners 
is  prima  facie  evidence  of  its  correctness,  and  it  is  impeach- 
able only  for  fraud  or  special  error.  Williamson  v.  Jones,  178. 

Witness — Experts — Findings  of  Court. 

The  finding  of  trial  court  that  a  witness  is  an  expert  is  not 
reviewable  where  there  is  any  evidence  to  sustain  such  find- 
ing.    Oeer  v.  Water  Co.,  349. 
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Weight — Sufficiency — Jury — Criminal  Law — Burglary. 
Where  there  is  evidence,  though  it  is  not  strong,  it  is  for  the 
jury  to  pass  upon  its  weight     State  v.  Costner,  566. 

Witness — Competency — The  Code,  Sec.  590. 
Where  defendant  in  an  action  on  a  note  by  an  administrator, 
claimed  a  set-off  for  goods  furnished  decedent,  evidence  that 
'*no  one  had  paid  him  for  these  articles"  was  incompetent. 
Angel  v.  Angel,  451. 

Burden  of  Proof — Bill  of  Lading — Valuatioii. 
A  bill  of  lading  is  prima  facie  evidence  of  the  actual  value  of 
the  property  therein  named.     Gardner  v.  Railroad,  293. 

Assault — Intent  to  Commit  Rape — Rape — Sufficiency  of — Crimir 
nal  Law. 
Evidence  In  this  case  as  to  intent  held  sufficient  to  go  to  the 
Jury.     State  v.  Page,  512.  • 

Confession — Findings  of  Court — Admissions. 
Finding   of   Court   that   a   confession   was   voluntary,    there 
being  no  evidence  to  the  contrary,  Is  not  reviewable.     State 
V.  Page,  512. 

New  Trial. 
Where  a  question  which  witness  is  not  permitted  to  answer 
is   afterwards  asked   and   answered   without   objection,   does 
not  constitute  ground  for  new  trial.     Rawls  v.  White,  17. 

Husband  and  Wife — Separate  Property  of  Wife — Possession  5|f 
Hushand. 
Evidence  in  this  case  held  sufficient  to  vvarrant  the  instruc- 
tion that  if  the  Jury  believed  the  evidence,  the  plaintiff  was 
the  owner  of  the  notes  and  mortgages  in  controversy.  Tortu 
V.  Flack,  420. 

Sufficiency — Master   and   Servant — Personal   Injuries — Damages 
— Nonsuit — Trial. 
Evidence  in  this  case  held  insufficient  to  be  submitted  to  the 
Jury  on  the  question  whether  the  employer  negl'igently  caused 
the  death  of  its  employe.     MeeJcins  v.  Railroad,  29. 

Admissibility — Parent  and  Child — Bastards. 

Upon  the  issue  of  paternity  under  act  1866,  it  is  competent  to 
show — 

(a)  That  the  alleged  father  did  not  have  access  for  more 
than  twelve  months  before  birth  of  child. 

(b)  That  the  alleged  father  and  mother  separated  on  ac- 
count of  a  dispute  as  to  the  paternity  of  the  child. 
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(c)  Admisfliions  of  mother  as  to  paternity  of  child. 

(d)  That  the  mother  was  intimr*9ly  associated  with  a 
man  other  than  the  alleged  father  sometime  hefore  and 
after  the  begetting  of  the  child.    Mebane  v.  Capehart,  44. 

Insurance — Contract — Policy — Verbal  Agreement. 

Bvidenoe  of  a  parol  agreement  is  incompetent  bo  alter  the 
terms  of  an  accident  Insurance  policy.  Hoffman  v.  Insurance 
Co,,  337. 

Telegraphs- -Competency — Hearsay  Notice. 
ConversaJtions  with  an  agenit  of  a  telegraph  company  before, 
and  declarations  by  him  after  sending  a  message,  are  incom- 
petent to  fix  the  company  with  notice  of  its  importance.     Dar- 
lington r.  Telegraph  Co.,  448. 

Indictment — Variance — Allegation   and  Proof — Intoxicating  Li- 
quors— Criminal  Law. 
Where  an  Indictmemt  charges  a  sale  of  inftoxicatlng  liquors  to 
Will  Smith,  it  is  ioicumbent  on  the  State  to  prove  a  sale  to 
him.     State  v.  Tucker,  639. 

Contempt — Sufficiency. 

The  evidence  in  this  case  is  suflBcient  to  justify  court  in  ad- 
judging a  person  in  contempt  for  refusal  to  obey  order  td 
deliver  propeirty  to  a  receiver.     Williamson  v.  Pender,  481. 

Sufficiency — Corporations — Fraud — Deceit. 
Evidence  in  this  case  held  sufficient  to  be  submitted  to  the 
jury  on  the  question  whether  certain  parties  were  Induced 
by  fraud  and  deceit  to  subscribe  for  stock  in  a  future  cor- 
poration.    Austin  V.  Murdoch,  454. 

Boundaries — Evidence  to  Establish — Sufficiency. 

Evidence  In  this  case  is  held  to  be  sufficient  to  warrant 
charge  of  CJourt  to  the  jury  to  And  the  boundary  claimed  by 
the  defendant.     Williams  v.  Shoemaker,  182. 

Custom — Usage. 
Custom  is  Inadmissible  where  there  iis  direct  evidence  that 
it  was  not  observed  In  the  transaction  In  question.     Gammon 
V.  Johnson,  53. 

Wills — Revocation — Parol  Evidence — Intent. 

Parol  evidence  is  inadmissible  to  show  the  revocation  of  a 
will  by  a  subsequent  one.    In  re  Venable  Will,  344. 

Depositions — Objections — Time — The  Code,  Sec.   1361. 

Objection  to  a  deposition  must  be  msude  in  writing  and  be- 
fore the  trial.     Brittaiji  v.  Hitchcock,  400. 
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EVIDENCE— Confmuec/. 

Slander — General  Issue — Plea — Competency — Damages.     , 
WlLen  defendant  pleads  general  Issue,  In  a  suit  for  slander, 
evidence  in  justification  or  mitigation  is  Incompetent.    Up- 
church  V.  Robertson,  127. 

Oaming — Futures. 
Evidence  in  this  case  held  aufflcient  to  go  to  jury  on  question 
whether  a  conttract  was  within  Acts  1899,  chap.  221,  prohibit- 
ing dealing  in  "futures."     Cantwell  v.  Boykin,  64. 

Bpeci/lc  Performance — Statute  of  Frauds — Parol  Evidence — Sole 
of  Land — Vendor  and  Purchaser — The  Code,  Bee.  1564. 
A  parol  contract  to  buy  land  can   not  be  enforced,   if  the 
statute  of  frauds  is  pleaded.    Davis  v.  Yelton,  348. 

Sufficiency — Verdict. 
The  Supreme  Court  can  go  no  farther  than  to  say  whether 
there  is  any  evidence  upon  which  the  jury  might  reasonably 
have  found  the  verdict..   Whitted  v.  Fuquay,  68. 

Verdict — Setting     Aside — Superior     Court — Supreme      Court — 
Trial 
The  trial  Judge  has  the  right  to  set  aside  a  verdict  as  against 
the   weight  of  evidence.     The  Supreme  Court  has   no  such 
power.     Whitted  v.  Fuquay,  68. 

Trover — Conversion  — Chattel  Mortgage  — Mortgagor  — Agent  — 
Sale. 
It  is  error  in  an  action  by  mortgagor  for  conversion,  to  ex- 
clude evidence  that  property  was  delivered  by  mort^^agor 
to  agent  of  mortgagee  with  authority  to  sell  and  apply  pro- 
ceeds to  payment  of  certain  debts.     Taylor  v.  Brewer,  75. 

Estoppel — Judgment — Record  in  Supreme  Court. 
A  certified  copy  of  the  record  in  the  Supreme  Court  consti- 
tutes  an    estoppel   as   between   the   same   parties  when    the 
subject-matter  in  litigation  is  the  same.    Aiken  v.  Lyon,  171. 

Verdict — Directing — Prohibiting   Defense — Trial. 
It  is  error  for  the  Court,  after  plainitiff  has  rested,  to  direct  a 
verdict  for  him  and  refuse  to  allow  defendant  to  introduce 
competent  evidence.     Porter  v.  White,  73. 

Identity    of    Defendant  —  Competency  —  Scintilla  —  Burglary — 
Criminal  Law. 
Where  there  is  more  than  a  scintilla  of  evidence  as  to  the 
identity  of  the  defendant,  it  is  for  the  jury  to  pass  ttpon 
its  weight    State  v.  Costner,  566. 
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EVIDENCE— -Conftntied. 

Parol — Parol  Contract — Statute  of  Frauds — Vendor  and  Pur- 
chaser— Improvements. 
Thfut  a  party  entered  and  placed  improvements  on  land  un- 
der a  parol  contract  to  convey,  may  be  proved  by  parol  evi- 
dence when  the  owner  of  the  land  denies  th^  contract.  Luton 
V.  Badham,  96. 

Referees — Findings  of  Fact — Appeal. 

Findings  of  fact  by  a  referee,  under  a  consent  reference,  are 
final  and  can  not  be  reviewed  on  appeal,  unless  based  upon 
inoompetenvt   evidence.     Cochran    v.    Improvement    Co.,    396. 

Immaterial — Harmless  Error — Map. 

It  was  ^rmless  error  to  refuse  to  admit  In  evidence  a  map,  a 
similar  one  already  being  in  evidence.  Turner  v.  Commis- 
sioners, 153. 

Deed — SherifTs  Deed — Execution — 8ale — Issuance — Proof. 

The  recital  of  execution  and  eale  in  a  Sheriff's  deed  is  prima 
facie  evidence  thereof.    Wainwright  v.  Bohhitt,  274. 

Deeds — Probate — Competency. 
Where  probate  of  deed  is  insuflacient,  it  is  competent  to  prove 
acknowledgment  of  grantor  before  Justice  of  the  Peace,  If 
.the  deed   is  in  evidence,  or  there  is  an   averment  that  the 
deed  its  lost.     Hatcher  v.  Hatcher,  200. 

Homestead — Advice  of  Coim'sel. 
In  a  contest  between  judgment  creditors  and  purchasers  of 
land  subject  to  the  judgment,  the  wrong  advice  of  counsel 
given  to  the  latter  is  inadmissible.     Oates  v.  Munday,  439. 

Competency — Lost  Record — Supreme  Court  Record — Transcript. 
Where  a  Superior  CJourt  record  is  lost,  a  certified  copy  of  the 
transcript  of  the  same  in  the  Supreme  Court  is  sufficient 
evidence  of  the  record.    Aiken  v.  Lyon,  171. 

Discovery,  Production  and  Inspection — Inspection  of  Writings 

The  Code,  Sec.  1Z7Z— Slander. 
Where  no  answer  has  been  filed,  the  defendant  is  not  entitled 
to  an  order  to  inspect  check  in  possession  of  plaintiff  under 
The  Code,  sec.  1373.     Sheek  v.  Sain,  266. 

Discovery,  Production  and  Inspection — Order  to  Produce  Paper- 
writings  Will  he  Granted,  When — The  Code,  Sec.  578. 
An   order  allow^ing  others  tlian  the  defendant  to  inspect  a 
paper-writing  in  the  possession  of  the  plaintiff,  under  The 
Code,  sec.  578,  is  erroneous.     Sheek  v.  Sain,  266. 
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EVIDENCE— Continued. 

Appeal — Premature — Appealable  Order — Inspection  of  Writingt 
— Slander. 
An  appeal  lies  from  an  order  requiring  a  person  to  allow  an 
inspection  of  paper-writings.     Sheek  v.  Sain,  266. 

Competency — Master  and  Servant — Personal  Injuries — Damages, 
An  employe  may  prove  any  facts  which  tend  to  show  hU 
earning  capacity,  in  an  action  for  personal  injuries.  Wilkie 
V.  Railroad.  203. 

Deed — Sheriff's  Deed — Execution — Sale — Issuance — Proof. 

The  recital  of  execution  and  sale  in  a  Sheriff's  deed  Is  prima 
facie  evidence  thereof.     Wainicright  v.  Bohhitt,  274. 

Wills — Probate — Opinion  Evidence. 

Upon  trial  of  an  Issue  of  devisavit  vel  non  it  is  competent  to 
introduce  evidence  that,  from  the  personal  knowledge  of  wit- 
nesses of  the  room  and  the  location  of  the  furniture,  the 
testator  could  have  seen  the  subscribing  witnesses  as  they 
sdgred  the  will  if  the  testator  was  lying  in  the  position  testi- 
fied to  by  other  witnesses  on  the  trial.     Burney  v.  Allen,  476. 

Discovery.  Production  and  Inspection — Inspection  of  Writings — 

The  Code,  Sec.  hl%— Slander. 

Under  The  Code,  sec.  578,  a  person  will  not  be  ordered  to 

allow  an  inspection  of  a  paper-writing  if  the  party  making 

the  request  knows  the  contents  thereof.    Sheek  v.  Sain,  266. 

EXBMPIJ^RY  DAMAGES— See  ^'Damages." 

EXCEPTIONS— See   "Homestead;"   "Deeds." 

EXCEPTIONS  AND  OBJECTIONS— See  "Evidence;"  "New  Trial." 

Appeal — Waiver. 
Where  no  objection  is  made  in  the  trial  court  to  a  defective 
statement  of  a  good  cause  of  action,  the  objection  is  deemed 
waived,  and  can  be  made  on  appeal.    Bank  v.  Cocke,  467. 

Injunction — Venue — Objections — Waiver — The  Code,  Sec.  337 — 
Divorce. 
Where  an  injunction  to  the  hearing  is  granted,  in  a  dietrict 
other  than  that  in  which  the  action  is  pending,  each  party 
appearing  by  attorney  and  not  objecting  to  the  vein<u6^  tba 
objection  is  deemed  waived.     Cooper  v.  Cooper,  492. 

Homestead — Allotment — Appraisers — The  Code,  Sec.  519. 
That  appraisers  laying  off  a   homestead   were  sworn   by   a 
deputy  sheriff,  is,  at  most,  an  irregularity,  and  can  not  be 
taken  advantage  of  in  a  collateral  proceeding  if  exceptions 
were  not  taken  in  apt  time.     Oates  v.  Munday,  439. 
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EXCEPTIONS  AND  OBJECTIONS— -Continued. 

Appeal— l8sues — Exceptions. 
When  it  plainly  appears  from  the  record  that  a  certain  isBue 
should  not  have  been  submitted,  on  appeal  the  Court  will  80 
find,  though  there  Is  no  specific  exception  to  the  issue,  but 
only  to  the  finding.    Pass  v.  Brooks,  119. 

Supreme  Court — Appeal. 
No  other  exceptions  /than  those  set  out  in  the  record  will  be 
considered  by  the  Supreme  Court,  other  than  exceptions  to  the 
Jurisdiction,  or  because  the  compla^int  does  not  state  a  cause 
of  action, or  motions  in  arrest  of  judgment  for  the  insufficiency 
of  an  indictment.    Hendon  v.  Railroad,  110. 

Depositions — Objections — Time — The  Code,  Sec.  1361. 

Objection  to  a  deposition  must  be  made  in  writing  and  before 
the  trial.    Brittain  v.  Hitchcock^  400. 

Appeal — Objection  on  Appeal. 

On  appeal  defendan/t  can  not  object  to  granting  to  plaintiff 
of  a  conditional  judgment  emforcing  a  statute  the  benefit  of 
which  defendant  claimed  In  his  answer.  Hendon  v.  Railroad, 
110. 

Appeal — Premature. 

An  appeal  from  the  refusal  of  the  trial  court,  to  dismiss  an 
action  In  accordance  with  an  opinion  of  the  Supreme  Court, 
is  premature.    Jones  v.  Railroad,  188. 

Parties — Defect — Anstcer — Demurrer — Waiver — Pleading. 

Objection  for  defect  of  parties  must  be  made  by  answer  or 
demurrer,  or  it  is  waived.     Howe  v.  Harper,  356. 

Mortgages — Judgment — Estoppel. 
Where  a  person  fails  to  object  to  a  judgment  of  foreclosure 
decreeing  a  sale  and   distribution   of  funds,  he  is  estopped 
from  objecting  to  a  distribution  under  the  judgment.     Faison  v. 
Hicks,  371. 

Plea  in  Bar — Appeal — Exception. 
Appeal  lies  immediately  from  overruling  plea  in  bar  or  also 
after  final  judgment.    Hahn  v.  Heath,  27. 

EXECUTION— See  "Tax  Titles." 
Sheriff — Mandamus. 
Mandamus  will  not  lie  to  compel  a  sheriff  to  sell  land  liable 
to  execution,   where   there   is   an   adequate   remedy   at  law. 
Wright  v.  Bond,  39. 

Fraud — Debtor — Judgment. 
It  Is  not  fraud  to  acquire  such  an  additional  interest  in  land 
as  to  entitle  the  owner  to  a  homestead  and  thereby  defeat 
the  levy  of  an  execution.    Wright  v.  Bond,  39. 
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BXEJCUTORS — See  "Pabtibs;"  "Wnxs;"  "ADMmi8TBA.T(Mts/' 

Wills — Legatee — Estoppel — Deed. 
A  legatee  who  procures  the  probate  of  a  will  and  ezecuteB  the 
duties  of  executor  oan   not  take  derised  property  under  a 
deed  executed  by  the  testator  subsequent  to  making  the  will. 
Treadaway  v.  Payne ,  436. 

Estoppel— Will. 

One  who  executes  the  duties  of  executor  under  a  will  is 
estopped  from  denying  hi^r  qualification  as  such.  Treadatoay 
V.  Payne,  436. 

EXECUTORY  CONTRACT— See  "Contract." 

EXEMPTIONS— See   "Execution;"    "Homestead." 

EXPERTS : 

I     Witness — Findings  of  Court — Evidence. 

The  finding  of  trial  court  that  a  witness  is  an  expert  is  not 
reviewable  where  there  is  any  evidence  to  isustain  such  find- 
ing.   Geer  v.  Water  Co.,  849. 

F. 

FACTORS : 

• 

Advances — Waiver. 
Where  a  factor  brings  suit  for  the  whole  ajnount  of  advances 
made,  and  asks  for  sale  of  cotton,  whiijch  was  not  within  the 
Jurisdiction  of  the  Court,  he  does  not  waive  his  right  to  sell 
the  cotton  to  reimburse  himself  for  advances.  8.  Blaisdale 
Co.  V.  Lee.  365. 

Advances — Counter-claim — Questions  for  Jury. 
Where  a  factor  brings  an  action  to  recover  advances,  and  de- 
fendant sets  up  counter-claim   for  wrongful   sale,  the  issue 
raised  is  a  question  for  the  jury.     8.  Blaisdale  Co.  v.  Lee, 
365. 

Advances — Reimbursement — Waiver — Principal. 

The  right  of  a  factor  to  sell  for  less  than  the  stipulated  price, 
to  reimburse  himself  for  advances,  is  not  waived  by  an 
agreement  to  wait  longer  for  reimbursement,  the  principal 
agreeing  that  he  shall  lose  nothing  thereby.  8.  Blaisdale  Co. 
V.  Lee.  365. 

Commission  Merchants — Advances — Contract. 
Where  a  factor  made  advances  on  cotton  shipped  for  sale, 
he  may,  after  demand  and  refusal  of  repayment  of  advances, 
sell  the  same  for  less  than  the  stipulated  pHce.     8.  Blaisdale 
Co.  V.  Lee,  865. 
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PALSE  PRETBNSBS: 

Advances — Imprisonment  for  Debt — Criminal  Law — The  Code, 
Sec.  1027. 
The  Code,  sec.  1027,  making  it  a  misdemeajior  to  obtain  ad- 
vances on  representations  of  owning  property,  iB  not  in  con- 
flict wltli  the  Constitution,  Art.  I.,  sec.  16,  forbidding  im- 
prisonment for  debt.     State  v.  Torrence,  550. 

Advances — Criminal  Law — The  Code,  Sec.  1027. 
One   who   obtains   advances   upon   written   representation   of 
ownership  of  property  and  promising  to  apply  the  same  to 
the  payment  of  the  debt,  fails  to  do  so,  is  indictable  under 
The  Code,  sec.  1027.     State  v.   Torrence,  550. 

FEDERAL  CONSTITUTION— See  "Divobce." 

FEESS: 

Divorce — Alimony — Attorney  Fee. 

In  a  suit  for  divorce  by  the  wife,  the  land  of  the  husband, 
who  is  out  of  the  State,  may  be  charged  with  temporary  ali- 
mony and  attorney  fees.     Bailey  v.  Bailey,  474. 

Divorce — Alimony — Mutual  Releases  — Attorney's  Fees  — The 
Code,  Sees.  1836,  1836. 
Mutual  releases  between  husband  and  wife  of  their  interests 
in  the  separate  property  of  one  another,  does  not  bar  the  wife 
from  making  application  for  temporary  alimony  and  attorney 
fee  in  a  subsequent  suit  for  divorce.     Bailey  v.  Bailey,  474. 

Allowance  of  Attorney's  Fees — Counsel — Claim  and  Delivery. 
The  Superior  Court  can  not  allow  attorney  fees  in  claim  and 
delivery  proceedings.     Loven  v.  Parson,  301. 

FENCES — See  "Highways." 

FINDINGS  OF  COURT— See  "Appeal;"  "Estoppel;"  "Confessions." 

Witness — Experts — Evidence. 
The  finding  of  trial  court  that  a  witness  is  an  expert  is  rot 
reviewable  where  there  is  any  evidence  to  sustain  such  find- 
ing.    Geer  v.  Water  Co.,  349. 

Mixed  Questions  of  Law  and  Fact — Appeal. 

The  findings  of  trial  court,  on  mixed  questions  of  law  and 
fact,  are  reviewable,  at  least  as  far  as  the  relation  between 
law  and  fact.     Howland  v.  Marshall,  427. 

Referees — Findings  of  Fact — Appeal. 
Findings  of  fact  by  a  referee,  under  a  consent  reference,  are 
final  and  can  not  be  reviewed  on  appeal,  unless  based  upon 
Incompetent  evidence.    Cochran  v.  Improvement  Co.,  386. 
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FINDINGS  OF  COVKT-Continued, 

Confession — A  dmissions — Evidence, 
Finding  of  Court  that  a  confession  was  voluntary,  there  be- 
ing no  evidence  to  the  contrary,  is  not  reyiewable.     State  v. 
Page,  512. 

FORECIiOSURB  OF  MORTGAGES— See  'Tabties;"  "Pebsonai.  Ik- 
juries." 

Judgment — 8ei  ting  Aside — Mortgages — Waiver. 

A  motion  to  set  aside  a  judgment  of  foreclosure  for  iirregular- 
ity,  made  nineteen  years  after  rendition,  and  after  the  rights 
of  innocent  third  parties  have  intervened,  should  be  denied. 
Arthur  v.  Broadway,  407;  Ferrell  v.  Broadway,  404. 

Mortgages  —  Receivers  —  Rents  —  Junior      Mortgages  —  Senior 
Mortgagees. 
Where  a  Junior  mortgagee  in  a  foreclosure  suit  makes  a  mo- 
tion for  a  receiver,  such  mortgagee  is  entitled  to  the  rents  ao- 
•  cruing  during  the  foreclosure.    Faison  v.  Hicks,  371. 

Assig  nmen  t — Mortgages — Injunction, 

Mortgagee  may  not  be  restrained  from  foreclosing  a  mort- 
gage because  he  refused  to  assign  the  mortgage  to  a  friend 
of  mortgagor.     Williams  v.  Broion,  51. 

Mortgages — Judgment — Estoppel. 
Where  a  person  falls  to  object  to  a  Judgment  of  foreclosure 
decreeing  a  sale  and   distribution   of  funds,  he  is  estopped 
from  objecting  to  a  distribution  under  the  Judgment.     Faison 
v.  Hicks,  371. 

Mortgages — Re-sale — Costs. 
Where  a  Junior  mortgagee  in  a  foreclosure  suit,  deposits  a 
check  as  a  10  per  cent  advance  bid  on  the  property,   it  is 
error  to  appropriate  a  part  of  the  check  to  payment  of  costs. 
Faison  v.  Hicks,  371, 

Tenants  in  Common — Mortgages. 
A  tenant  in  common  can  not  estop  the  mortgagee  of  hie  co- 
tenant  from  foreclosing  by  making  such  mortgagee  a  party  to 
proceedings  for  partition.     Craft  v.  Association,  163. 

Injunction. 

A  mortgagee  may  not  be  restrained  by  injunction  from 
threatening  to  foreclose  a  mortgagee.     Williams  v.  Brown,  51. 

FOREIGN  JUDGMENT— See  "Judgment." 

FOREIGN  RECEIVERS— See  "Recehers." 
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FORMER  ADJUDICATION: 

J\i,Ogment — Two  Causes  of  Action — Will — 8peoi/lc  Performance. 
A  Judgment  that  a  party  can  not  recover  a  sum  set  aside  in 
a  ^vili  for  the  erection  of  a  fence,  is  no  bar  to  an  action 
against  the  executor  for  the  specific  performance  of  the  pro- 
vision to  build  such  fence.     Cabe  v.  Vanhook,  424. 

lies  Judicata-  J vdgment — Estoppel — In  Forma  Pauperis, 

I'he  (lisnii^al  at  an  action  for  want  of  a  prosecution  bond 
and  a  denial  of  nation  of  plaintiff  to  prosecute  the  action 
without  giving  further  security,  will  not  bar  a  subsequent 
actiooi  for  the  same  cause  of  action  in  forma  pauperis.  Autry 
V.  Floyd,  186. 

Estoppel^— Judgment    not^oithstanding     the     verdict — Record — 
Res  Judicata. 
Although  judgment  is  asked  notwithstanding  the  verdict,  if 
the  judgment  is  rendered  upon  the  issues,  it  constitutes  an 
estoppel.    Aiken  v.  Lyon,  171. 

Res  Judicata — Rehearing — Appeal. 

It  is  not  allowable  to  rehear  a  cauee  by  raising  the  same 

points  upon  a  second  appeal.    Hendon  v.  Railroad,  110. 
Appeal — Former  Appeal — Homestead — Appraisers. 

Questions  decided  on  a  prior  appeal  are  res  judicata. — 8hoaf 

V.  Frost,  306. 

Judgment — Foreign  Judgment — Divorce — Alimony — Res  Judi- 
cata. 
Under  Federal  Constitution,  Art.  IV,  sec.  1,  a  judgment  for 
divorce,  rendered  in  another  State,  is  res  judicata,  and  bind- 
ing on  the  parties  in  an  action  on  the  judgment.  Arrington 
V.  Arrington,  190. 

FORMER  APPEAL— See  "Trial;"  "Evidence." 

FRAUD — See  "Mistake;"  "Assumpsit;"  "Sheriff;"  "Taxes." 

Corporations — Election  of  Remedies — Stock — Subscriptions — 
Deceit. 
Where  persons  seek  to  recover  for  fraud  in  inducing  them 
to  subscribe  for  stock  in  a  future  corporation,  they  are  not 
bound  to  seek  redress  from  the  corporation  before  suing  tho6« 
who  had  practised  the  fraud.    Austin  v.  Murdock,  454. 

Injunction — Fraud — Judgment — Alimony — Divorce. 
Where,  pending  an  action  for  divorce  and  alimony,  the  hua- 
band  confesses  judgments  to  third  parties,  and  the  wife  in- 
stitutes an  action  to  set  aside  the  judgments,  and  to  enjoin 
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FRAJJU—ContiniLed, 

the  aale  and  execution  thereunder,  upon  the  ground  that  the 
judgrmeu'ts  were  fraudulent  and  Intended  to  defeat  her  re- 
covery of  alimony,  and  the  husband  met  the  allegation  of 
fraud,  and  filed  affidavits  showing  every  item  of  the  in- 
debtedness for  wMch  the  judgments  were  confessed,  it  is 
error  to  continue  the  injunction.  Cooper  v.  Cooper,  490  and 
492. 

Evidetice — Sufficiency — Corporations — Deceit. 

Evidence  in  this  case  held  sufficient  to  be  submitted  to  the 
Jury  on  the  question  whether  certain  parties  were  Induced  by 
fraud  and  deceit  to  subscribe  for  stock  in  a  future  oorpora- 
tion.    Austin  v.  Murdock,  454. 

Parties — Corporation — Subscriptions — Fraud — Deceit, 

Where  persons  are  sued  for  fraud  and  deceit  in  procuring  sub- 
scriptions to  a  future  corporation,  the  corporation  is  not  a 
necessary  party  defendant.    Austin  v.  Murdoch,  454. 

Contracts — Assignments  for   Benefit    of    Creditors — Trust — De- 
murrer, 
A  complaint  declaring  on  a  promise  made  in  fraud  of  the 
rights  of  creditors,  under    an    assignment,    is    demurrable. 
Wittkowsky  v.  Baruch,  313. 

Specific  Performance — Notice. 
When  a  party  is  put  upon  inquiry,  he  is  presumed  to  have 
notice  of  every  fact  which  a  proper  examination  would  enable 
him  to  find  out.    Whitted  v.  Fuquay,  68. 

Assignment  for  the  Benefit  of  Creditors — Assignee — Creditors. 
The  assignee  represents  the  creditors  and  may  recover  prop- 
erty which  has  been  fraudulently  conveyed  by  his  assignor. 
Taylor  v.  Lauer,  157. 

Debtor — Judgment — Execution. 

It  is  not  fraud  to  acquire  such  an  additional  interest  in  land 
as  to  entitle  the  owner  to  a  homestead  and  thereby  defeat 
the  levy  of  an  execution.     Wright  v.  Bond,  39. 

FRAUDS,  STATUTE  OF: 

Evidence — Parol — Parol  Contract — Vendor  and  Purchaser — Im- 
provements. 
That   a   party   entered    and    placed    improvements   on   land 
under  a  parol  contract  to  convey,  may  be  proved  by  paR>l 
evidence  when  the  owner  of  the  land  denies  the  contract. 
Luton  V.  Bad?iam,  96. 
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FRAUDS,  STATUTE  OF--C(mtinued. 

Specific  Performance — Parol  Evidence — Sale  of  Land — Vendor 
and  Purchaser — The  Code,  Sec,  1554. 
A  parol  contract  to  buy  land  can   not  be  enforced,  if  the 
statute  of  frauds  is  pleaded.    Davis  v.  Yelton,  348. 

FRAUDULENT  SALEiS  AND  CONVEYANCES: 

The  Code,  Sec.  34l9 — Attachment. 
Under  The  Code,  sec.  349,  sub-sec.  2,  a  deposit  of  money  by  a 
debtor  in  the  hands  of  another  to  induce  the  latter  to  go  on 
his  bond  to  secure  his  release  from  Jiail,  is  not  a  fraudulent 
disposition.    Rowland  v.  Marshall,  427. 

FREE-TRADER — See  "Husband  and  Wife;"  "Pabties." 

FREIGHT  RATES — See  "Cobporation  Commission." 

FUTURES— See  "Gaming." 

G. 
GAMING  : 

Futures — Sufficiency  of  Evidence. 
EiVidenoe  in  this  case  held  sufficient  to  go  to  jury  on  question 
whether  a  contract  was  within  Acts  1899,  chap.  221,  prohib- 
iting dealing  in  "futures."    Cantwell  v.  Boykin,  64. 

GATES—See  "Highways." 

GENERAL  ASSEMBLY— See  "Acts;"  "The  Code." 

GENERAL  ISSUES— See  "Pleas  at  Law." 

GRAND  JURY: 

Quashing  Indictment — Terms  of  Superior  Court — Criminal  Law. 
Quashal  of  an  indictment  returned  by  a  grand  jury  at  an 
extra  term  of  the  Superior  Court,  held  proper,  where  the 
statute  providing  for  an  extra  term  makes  no  provision  for 
a  grand  jury.    State  v.  Brown,  562. 

Quashing  Indictment — Terms  of  Superior  Court — Criminal  Law. 
Acts  1899,  chap.  593,  providing  for  an  extra  term  of  the 
Superior  Court  without  a  grand  jury,  is  constitutional.  State 
V.  Brown,  562. 

Indictment — Murder — Degree — Demurrer — Homicide — Bill  of  In- 
dictment— Criminal  Law. 
Where  an  indictment  charges  murder,  the  grand  jury  have  no 
power  to  return  it  for  murder  in  the  second  degree.    State  v, 
Ewing,  555. 
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GUARDIAN  AD  LITEM— See  "Infants;"  "Husband  and  Wife." 

GUARDIAN  AND  WARD: 

Contract — Stock  in  National  Bank. 
A  ward  is  bound  by  the  contract  of  a  guardian  who  owdb 
shares  in  an  insolvent  national  bank  for  his  ward,  which 
contract  authorizes  the  trustee  to  borrow  money  to  pay  the 
bank's  liability.    Bank  v.  Cocke,  467. 

H. 

HARMLESS  ERROR: 

Judge — Instructions. 

Where  the  Court  in  its  charge  to  the  jury  generally  used  the 
formula,  "if  you  find  from  the  evidence/'  th€  use  of  the 
words,  "If  you  believe,"  etc.,  in  parts  of  the  charge  not 
material,  was  harmless  error.    Wilkie  v.  Railroad,  203. 

Evidence — Immaterial — Map. 

It  was  harmless  error  to  refuse  to  admit  in  evidence  a  map, 
a  similar  one  already  being  in  evidence.  Turner  v.  CommiS" 
sioners,  153. 

HAWKERS— See  "License;"  "Peddlers." 

HAZARD — See  "Insurance." 

HEARSAY  NOTICE— See  "Notice." 

HIGHWAYS : 

Obstruction — Fences — Injunction — Parties. 
Under  Acts  1899,  chap.  437,  fence  commissioners  are  proper 
parties  to  maintain  injunction  against  a  board  of  road  super- 
visors to  prevent  removal  of  gates  across  a  highway  erected 
in  pursuance  of  such  act,  and  a  restraining  order  enjoining 
the  road  supervisors  from  removing  such  gates  should  have 
been  continued  to  the  hearing.    Edwards  v.  Superivors,  62. 

HOLOGRAPH  WILLS— See  "Wills." 

HOMICIDE— See  "Murder;"  "Grand  Jury." 

HOMESTEAD — See  "Appeal;"  "Estoppel;"  "Evidence;"  "Advice  or 
Counsel;"    Former  Adjudication." 

Married  Woman — Hushand  and  Wife — Separate  Estate — Charge 
— Mortgage. 
A  married  woman  has  a  right  to  a  homestead  in  her  separate 
estate,  where  she,  with  the  written  consent  of  her  hushand, 
charges  her  estate  for  the  payment  of  debts,  but  usee  no 
words  of  conveyancing  In  the  instrument  charging  the  same. 
Bank  v.  Ireland,  238. 
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HOMESTE  &.!>— Continued, 

Allotment — Exceptions — Appraisers — The  Code,  Sec.  519. 

That  appraisers  laying  off  a  homestead  were  sworn  hy  a 
deputy  sheriff,  is,  at  most,  an  Irregularity  ,and  can  not  be 
taken  advantage  of  in  a  collateral  proceeding  if  exceptions 
were  not  taken  in  apt  time.    Oates  v.  Munday,  439. 

Allotment — Irregularity — Judgment. 
Where  a  homesteader  acquiesces  in  allotment  of  homestead 
for  many  years,  a  grantee  of  homesteader  will  not  be  permit- 
ted to  defeat  ]udgmen<t  creditors  by  proof  of  purchase  in  good 
faith  for  a  full  price.    Oates  v.  Munday,  439. 

Execution — Exemptions. 

The  acquisition  of  an  additional  interest  in  property  subse- 
quent  to  the  levy  of  an  execution  will  not  deprive  the  owner 
of  his  homestead  exemption.     Wright  v.  Bond,  39. 

Fraud — Debtor — Judgment — Execution. 

It  is  not  fraud  to  acquire  such  an  additional  interest  in  land 
as  to  entitle  the  owner  to  a  homestead  and  thereby  defeat  the 
levy  of  an  execution.    Wright  v.  Bondy  39. 

HORSES — See  "Chattel  Mortgages;"  "Notice." 

HOSPITALS — See  "County  Commissioners;"  "Damages." 

HUSBAND  AND  WIFE: 

Parties — Guardian  ad  Litem — Infants. 
Where  an  infant  cestui  que  trust  who  has  no  general  guar- 
dian, appears  in  a  proceeding  for  the  appointment  of  a  trus- 
tee by  guardian  ad  litem,  the  husband  need  not  be  a  party. 
Roseman  v.  Roseman,  494. 

Free-Trader — Judgment — Parties. 

Where  a  married  woman  Is  a  free-trader  and  consents  to  a 
judgment  which  fixes  no  personal  liability  upon  her  the  hus- 
band need  not  be  a  party  to  the  proceeding.  Roseman  v. 
Roseman,  494. 

Pleading — Complaint — Answer  — Admission  — Constitution,  Art. 
X,  Sec.  6. 
Where  a  complaimt  alleges  that  the  husband  was  entitled  to  an 
estate  by  the  curtesy  in  the  lands  of  his  deceased  wife,  and 
it  api>ears  that  she  died  intestate,  and  it  does  not  appear  that 
the  marriage  was  contracted  since  1868,  and  where  the 
answer  admits  the  estate  by  curtesy,  it  is  an  admission  of 
fact     Tiddy  v.  Graves,  502 
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HUSBAND  AND  V91FE— Continued, 

Separate  Property  of  Wife — Possession  hy  Husband — Evidence. 
Evidence  In  this  case  held  sufficient  to  warrant  the  infltroc- 
tion  that  if  the  jury  believed  the  evidence,  the  plaintiff  was 
the  owner  of  the  notes  and  mortgages  in  controversy.  Toms 
V.  Flack,  420. 

Extension  of  Time — Separate  Estate — Usurious  Consideration — 
Usury — Mortgages — Discharge, 
Where  a  wife  executes  a  moKgage  on  her  separate  estate  to 
secure  a  debt  of  the  husband,  and  the  husband  secures  an 
extension  without  consent  of  wife,  such  extension  discharges 
the  mortgage,  though  the  consideration  of  the  extension  was 
usurious.    Flemming  v,  Borden,  214. 

Separate  Estate — Charge — Mortgage — Homestead — Married  Wo- 
men, 
A  married  woman  has  a  right  to  a  homestead  in  her  separate 
estate,  where  she,  with  the  written  consent  of  her  husband, 
charges  her  estate  for  the  payment  of  debts,  but  uses  no 
words  of  conveyancing  in  the  instrument  charging  the  same. 
Bank  v.  Ireland,  238. 

Wife's  Property — Assignment. 
A  promissory  note,  the  property  of  the  wife,  may  be  assigned 
by    endorsement    of    both     husband     and     wife.    Rawls     v. 
White,  17. 

I. 

IMMATERIAL  EVIDENCE— -See  "Evidence." 
IMMATERIAL  VARIANCE— See  "Variance." 

IMPRISONMENT— See  "Contempt." 

Vendor    and    Purchaser — Parol    Contract    to    Convey    Land — 
Statute  of  Frauds, 
A  vendor  In  possession,who  repudiates  a  parol  contract  to  con- 
vey land,  is  liable  to  vendee  for  the  value  of  improvements. 
Luton  V.  Badham,  96. 

Evidence — Parol — Parol  Contract — Statute  of  Frauds — Vendor 
and  Purchaser, 
That  a  party  entered  and  placed  improvements  on  land  under 
a  parol  contract  to  convey,  may  be  proved  by  parol  evidence 
when  the  owner  of  the  land  denies  the  contract.  Luton  9. 
Badham,  96. 
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IMPRISONMENT— Con«tiii6d. 

Vendor  and  Purchaser — Rental  Value, 
An  issue  as  to  tbe  rental  value  of  land  sought  to  be  reooTered 
by  a  vendor,  in  failing  to  show  that  the  value  computed  waa 
that  of  the  land,  without  the  improvements  thoreon,  is  er- 
roaieous.    Pass  v.  Brooks^  119. 

IMPRISONMENT     FOR     DEBT— -See     "False     Pbetenses;"     "Ad- 
vances." 

False  Pretenses^-Advances — Criminal  Law — The  Code,  Sec. 
1027. 
The  Code,  sec.  1027,  making  it  a  misdemeanor  to  obtain  ad- 
vances on  representations  of  owning  property,  is  not  in  con- 
flict with  the  Constitution,  Art.  I,  sec.  16,  forbidding  im- 
prisonment for  debt.    State  v.  Torrence,  550. 

INCREASED  HAZARD— See  "Insurakcb." 

INDEMNITY  BOND— See  "Bond." 

INDEX— See  "Judgment." 

INDICTMENT- See  "Grand  Jury;"  "Stjfebiob  Court." 

Murder — Degree — Grand    Jury — Demurrer — Homicide — Bill    of 


Indictment — Criminal  Law. 

Where  an  indictment  charges  murder,  the  grand  Jury  have  no 
power  to  return  it  for  murder  in  the  second  degree.  State  v. 
Ewing,  555. 

Sufficiency — Surplusage — Assault  and  Battery — Ths  Code,  See, 
1183. 
The  indictment  in  this  case  for  assault  and  battery  is  suffi- 
cient.   State  V.  Bryson,  674. 

Variance — Allegation    and   Proof — Evidence — Intoxicating   Liq- 
uors— Criminal  Law. 
Where  an  indictment  charges  a  sale  of  intoxicating  liquors 
to  Will  Smith,  it  is  incumbent  on  the  State  to  prove  a  sale 
to  him.    State  v.  Tucker,  539. 

Endorsement  ty  Grand  Jury — "A  True  BilV — Arrest  of  Judg- 
ment— Perjury. 
The  endorsement,  "a  true  bill,"  is  essential  to  the  validity  of 
a  bill  of  indictment,  and  a  bill  endorsed,  "this  bill  found, 
is  not  sufficient.    State  v.  McBroom^  628. 
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INFANTS — See  "Railroads;"  "Contributory    Negligence;"    "Bas- 
tards;" "Parent  and  Child." 

Husband  and  Wife — Parties — Guardian  ad  Litem. 
Where  an  lafant  cestui  que  trust  who  has  no  general  gaar- 
dian,  appears  in  a  proceeding  for  the  appointment  of  a  tniB- 
tee  by  guardian  ad  litem,  the  husband  need  not  be  a  party. 
Roseman  v.  Roseman,  494. 

Service  of  Process — Guardian  ad  Litem — The  Code,  Bee,  217, 
Suhd.  2 — Summons. 
Where  an  infant  appears  by  guardian  ad  litem,  a  copy  of  the 
summons  having  been  left  with  him,  and  served  on  his  guar- 
dian, the  fact  that  no  copy  of  summons  was  left  with  his 
"father,  mother  or  guardian,"  Is  immaterial.  Roseman  v. 
Roseman,  494. 

Esiatc — Life  Estate — Contingent  Remainders — Sale — Equitit — 
Vtills. 
Where  there  are  contingent  and  vested  interests  under  a  will 
subject  to  a  life  estate,  a  court  of  equity  has  power  to  order 
a  Fiilo  to  subserve  the  interests  of  all  the  devisees,  if  any  of 
the  contingent  remaindermen  are  in  esse  and  represented; 
but  if  infants  are  interested,  equity  requires  that  they  be 
properly  represented  and  protected,  and  it  must  be  found  as 
a  fact  that  sale  of  the  property  before  the  death  of  the  life 
tenant  will  be  for  their  benefit.     Marsh  v.  Dellinger,  360. 

INJUNCTION : 

Yenue — Objections — Waiver — The  Code,  Sec.  337 — Divorce. 
Where  an  injunction  to  the  hearing  is  granted,  in  a  district 
other  than  that  in  which  the  action  is  pending,  each  party 
appearing  by  attorney  and  not  objecting  to  the  venue,  the 
objection  is  deemed  waived.    Cooper  v.  Cooper,  492. 

Fraud — Judgment — A  li  mony — D  ivorce. 

Where,  pending  an  action  for  divorce  and  alimony,  the  hus- 
band confesses  judgments  to  third  parties,  and  the  wife  in- 
stitutes an  action  to  set  aside  the  judgmemts,  and  to  enjoin 
the  sale  and  execution  thereunder,  upon  the  ground  that  the 
judgments  were  fraudulent  and  intended  to  defeat  her  recov- 
ery of  alimony,  and  the  husband  met  the  allegation  of  fraud, 
and  filed  affidavits  showing  every  item  of  the  indebtedness  for 
which  the  judgments  were  confessed,  it  is  error  to  continue 
the  injunction.     Cooper  v.  Cooper,  490  and  492. 

Irreparable  Damage. 
An  lnjjunction  will  not  be  granted  unless  the  damages  are 
shown  to  be  irreparable.     Cooper  v.  Cooper,  490  and  492. 
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IN  J  UNCnON—Continued. 

Restraining   Order — Dissolution — Bond — Liquor   Belling — Dam- 
ages. 
When   it   would  be  difficult  and   impracticable   to  a^scertain 
actual  damages,  a  restraining  order  ought  to  be  continued 
until  the  final  hearing.    Jolly  v.  Brady,  142. 

Insolvency  of  Defendant — Damages. 

An  injunction  will  not  lie  when  the  defendant  is  not  shown 
to  be  insolvent  or  that  the  damages  will  be  irreparable.  Lum- 
ber Co.  V.  Nines  Bros.,  130. 

Dissolutio7i — Right-of'Way. 

The  grantee  of  an  unlocated  right-of-way  for  a  tramroad 
across  the  land  of  the  grantor  can  not  enjoin  the  location  of 
a  subsequent  right-of-way,  specifically  described  and  bounded, 
over  the  same  land.    Lumber  Co,  v,  Hines  Bros.,  130. 

Assignment — Mortgages. 

Mortgagee  may  not  be  restrained  from  foreclosing  a  mort- 
gage becau£;e  he  refused  to  assign  the  mortgage  to  a  friend 
of  mortgagor.    Williams  v.  Brown,  51. 

Foreclosure  of  Mortgage. 

A  mortgagee  may  not  be  restrained  by  injunction  from 
threatendng  to  foreclose  a  mortgage.    Williams  v.  Brown,  61. 

Highways — O  hstruction — Fences. 
Under  Acts  1899,  chap.  437,  fence  commissioners  are  proper 
parties  to  maintain  injunction  against  a  board  of  road  super- 
visors to  prevent  removal  of  gates  across  a  highway  erected 
in  pursuance  of  such  act,  and  a  restraining  order  enjoining 
the  road  supervisors  from  removing  such  gates  should  have 
been  continued  to  the  hearing.    Edwards  v.  Supervisors,  62. 

INJURY— See  "Waste;"  "Negligence." 

INSOLVENTS— See  "Sheriffs;"  "Taxes." 

INSOLVENCY— See  "Damages;"  "Injunctions." 

Damages — Injunction. 
An  injunction  will  not  lie  when  the  defendant  is  not  shown  to 
be  in&olvent  or  that  the  damages  will  be  irreparable.    Lumber 
Co.  V.  Lumber  Co.,  130. 

INSPECTION  OF  WRITINGS — See  "Discovery,  Production,  and  Iw- 
bpection." 

INSTRUCTIONS — See  "Contributory  Negligence." 

Special  Instructions — Trial. 
The  Court  need  not  give  special  instructions  where  they  are 
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INSTRUCTIONS— Con<inM€d. 

substaibtlally  Included  in  the  charge  of  the  Court.  Wilkie  v. 
Railway,  203. 

Harmless  Error — Judge. 
Where  the  Court  In  its  charge  to  the  jury  generally  used  the 
formula   "if   you   find   from   the  evidence/'   the   use   of   the 
words,  "if  you  believe,"  etc.,  in  parts  of  the  charge  not  nut' 
terial,  was  harmless  error.    Wilkie  v.  Railroad,  203. 

Review — Appeal, 
When  the  trial  Judge  atates  that  he  adverted  fully  to  the  evi- 
dence, and  it  does  not  appear  that  he  was  requested  to  put 
his  charge  in  writing,  it  will  be  presumed  that  he  com- 
plied fully  with  sec.  413  of  The  Code.  Upchurch  v.  Robert- 
son,  127. 

INSURANCE: 

Accident — Increased  Hazard — Policy — Occupations. 
Where  a  railroad  flagman,  insured  in  an  accident  company  as 
"freight  fliagman,  not  coupling  or  switching,"  was  killed  while 
placing  a  slack  pin  between  two  cars,  this  single  act  of  the 
insured  did  not  vitiate  the  policy  or  change  his  occupation  to 
one  more  hazardous,  the  classification  of  the  company  being 
solely  of  occupations.    Hoffman  v.  Insurance  Co.,  337. 

Benefit  Oertificate — Surrender. 
A  requirement  In  an  insurance  policy  that  the  policy  be  mir- 
rendered  before  payment,  is  met  by  satisfactorily  accounting 
for  the  same.     Smith  v.  Supreme  Council,  138. 

Contract — Policy — Evidence — Verbal  Agreement. 
Evidence  of  a  parol  agreement  is  incompetent  to  alter  the 
terms  of  an  accident  insurance  policy.    Hoffman  v.  Insurance 
Co.,  337. 

Policy-holder's  Right  to  Sue  Reinsurer. 

A  policy-holder  may  sue  a  re-insurer  to  recover  a  loss  on 
property  covered  by  his  policy.     Shoaf  v.  Insurance  Co.,  308. 

Assignment — Beneficiary. 

A  person  having  an  insurance  policy  in  possession — not  being 
named  beneficiary  therein — ^has  no  interest  ^tl  the  policy,  it 
not  having  been  assigned  to  him.  Smith  v.  Supreme  Coun- 
cil, 138. 

Admissions. 
Where  an  insurance  company  fails  to  set  up  by  way  of  de- 
fense that  the  insured  ever  requested  or  desired  a  change  of 
beneficiary  in  the  policy,  it  must  be  taken  as  an  admission 
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INSURANCE— Confinw^d. 

that  no  such  change  was  made  known  to  them  by  the  aasured. 
Smith  V.  Supreme  Council,  138. 

INTENT— See   "Attachment;"     "Evidence;"     "Deeds;"     "Wills;" 
"Assumpsit;"  "Mistake." 


» 


INTEREST: 

2Jev>  Trial — Appeal — Remand — Com'putation — Usuru — Mandate, 
Where  the  Supreme  Court  can  not  tell  from  the  caae  on  ap- 
peal by  whjat  rule  interest  was  calculated  in  an  account  or 
whether  the  calculation  was  correct,  the  case  will  be  re- 
manded for  new  trial.    Aiken  v,  Cantrell,  416. 

Usury — Action  at  Law — Suit  in  Equity, 
In  an  action  to  recover  usurious  interest,  under  The  Code,  sec. 
3836,  paid  by  plaintiff  to  defendant,  it  is  not  necessary  for 
plaintiff  to  account  to  the  defendant  for  the  legal  rate  of  in- 
terest, it  being  an  action  at  law,  not  a  suit  in  equity.  Cheek 
V.  Association,  121. 

INTERSTATE  COMMERCE: 

Licenses — Ordinances — U,  8.  Constitution,  Art.  J.  Sec.  8 — Con- 
stitutional Law. 
An  ordinance  taxing  one  "engaged  in  selling  or  delivering" 
portraits  or  portrait  frames,  is  not  violative  of  the  Constitu- 
tion of  the  United  States,  Art.  I,  sec.  8,  as  applied  to  an 
agent  who  received  "knock-down"  pictures  and  frames  from 
his  firm  in  another  State,  and  placed  tthem  together  and  de- 
livered to  customers  previously  obtained.  State  v.  Caldv>€ll, 
521. 

INTOXICATING 'LIQUORS— See  "IifMOTMENT ; "  "Variance;"  "Ev- 
idence;" "Injunction." 

IRREGULAR  JUDGMENT— See  "JmwMKNT." 

IRREPARABLE  DAMAGBS— See  "iNJUNcnoK." 

ISSUES — See  "Pleas  at  Law;"  "Questions  tor  Jury;"   "Spboial 
Verdict." 

Exceptions — Appeal. 
When  it  plainly  appears  from  the  record  that  a  certain  issue 
should  not  have  been  irabmitted,  on  appeal  the  Court  will  so 
find,  though  there  is  no  specific  ezceiptlon  to  the  Issue,  biit 
only  to  the  finding.    Fom  v.  Brooks,  119. 
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J- 

JOINDER— See  'TAirriES." 
JUDGES— See  "Pleading." 

JUDGE— Wilfcie  v.  Railroad,  203. 

Instructions — Review — Appeal — Trial. 
When  the  trial  Judge  states  that  he  Eidverted  fully  to  the  evi- 
dence, amd  It  does  not  appear  that  he  was  requested  to  put 
his  charge  in  writing,  it  will  be  presumed  thajt  he  complied 
fully  with  sec.  413  of  The  Code.     Upchurch  v.  Robertson,  127. 

Verdict — Trial — Jury — Findings  of  Fact. 
That  the  judge  wrote  the  findings  of  the  jury,  if  they  agreed 
to  and  returned  them  as  their  verdict,  does  not  vitiate  the 
verdict  though  it  is  irregular.    Aiken  v.  Lyon,  171. 

JUDGMENTS — See  "Limitations  op  Actions;"  "Homestead;"  "Hus- 
band AND  Wife;"  "Pabties;"  "Obdebs." 

Appeal — Objection  on  Appeal. 
On  appeal  defendant  can  not  object  to  granting  to  plaintiil  of 
a  conditional   judgment   enforcing  a   statute   the  benefit  of 
which  defendanit  claimed  in  his  answer.    Hendon  v.  Railroad, 
110. 

Injunction — Fraud — Judgment — Alimony — Divorce. 

Wbere,  pending  an  action  for  divorce  and  alimony,  the  hus- 
band confesses  judgments  to  third  parties,  and  tne  wife  in- 
stitutes an  action  to  set  aside  the  judgments,  and  to  enjoin 
the  sale  and  execution  thereunder,  upon  the  groiind  that  the 
judgments  were  fraudulent  and  intended  to  defeat  her  recov- 
ery of  alimony,  and  the  husband  met  the  allegation  of  fraud, 
and  filed  affidavits  showing  every  item  of*the  indebtedness 
for  which  the  judgments  were  confessed,  it  is  error  to  con- 
tinue the  injunction.     Cooper  v.  Cooper,  490,  492. 

Relief  Demanded — Pleadings. 
Under  The  Code  a  party  is  entitled  to  any  relief  justified  by 
the  pleadings  and  proof.    Hendon  v.  Railroad,  110. 

Erroneous — Irregular. 
An  erroneous  or  irregular  judgment  is  valid  till  reversed  or 
set  aside,  and  can  not  be  tested  by  disobeying  it.     Willian^ 
son  V.  Pender,  481. 

For  syllabus,  see  Arthur  v.  Broadway,  this  term. 
Under  ruling  in  Arthur  v.  Broadway,  at  this  term,  the  former 
decision  in  this  case  (126  N.  C,  258),  is  overruled  and  tlie 
judgment  appealed   from   is  aflSrmed.    Ferrell  v.  Broadioay, 
404. 
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JUDGMENTS— Oonrtnttcd. 

Setting  Aside — Mortgages — Foreclosure — Waiver. 
A  motion  to  set  aside  a  judgment  of  foreclosure  for  irregular- 
ity, made  nineteen  years  after  rendition,  and  after  the  rights 
of  innocent  third  parties  have  Intervened,  should  be  denied. 
Arthur  v.  Broadway,  407;  Ferrell  v.  Broadway,  404. 

Railroads — Insolvent  Corporation — Foreclosure — Personal  In^ 
juries — Receivers — The  Code,  Sec.  1255. 
In  an  action  for  tort  committed  by  an  insolvent  corporation, 
'againfi.t  purchaser  at  foreclosure  of  the  property  of  the  in- 
solvent company,  the  receiver  of  the  insolvent  railroad  com- 
pany being  a  party,  judgment  should  be  against  the  pur- 
chaser, subject  to  be  credited  with  the  sum  which  the  re- 
ceiver may  pay.    Howe  v.  Harper,  356. 

Foreign  Judgment — Divorce — Alimony — Res  Judicata. 

Under  Federal  Constitution,  Art.  IV,  sec.  1,  a  judgment  for  di- 
vorce, rendered  in  another  State,  is  res  judicata,  and  binding 
on  the  parties  in  an  action  on  the  judgment.  Arrington  v, 
Arrington,  190. 

Cross-Index — Lien . 

One  cposs-index  is  insufficient  for  two  judgments,  though  they 
appear  on  the  same  page  aad  include  the  same  parties,  and 
only  the  first  judgment  on  the  page  will  constitute  a  lien. 
Valentine  v.  Britton,  57. 

Index. 

"J.  Mizell"  or  "Jo  MizeH"'ls  a  sufficient  cross-indexing  for  a 
judgment  against  "Josiah  Mizell."     Vallentine  v.  Britton,  57. 

When  Supreme  Court  will  reverse  judgment  of  Court  below — 
Issues — Special  Verdict. 
The  Supreme  Court  will  not  reverse  the  judgment  of  the  trial 
court,  where  Issues  were  submitted  to  the  jury,  and  a  ver- 
dict rendered,  unless  the  verdict  was  a  special  one.  Jones 
V.  Railroad,  188. 

Supreme  Court — Correction — Inadvertence — Records — Notice. 
Supreme  Court  may  correct  a  judgment  erroneously  entered, 
at  a  former  term,  on  notice  to  the  opposite  party.    Board  of 
Education  v.  Henderson,  8. 

JUDGMENT    NOTWITHSTANDING    THE    VERDICT— See    "Veb- 

DICT." 

JUNIOR  MORTGAGEE — See  "Foreclosure  of  Mortgages;"  "Mort- 
OAOEs;"  "Costs."  » 
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JURISDICTION— See  "Venue." 
Superior  Court. 
Wliere  Superior  Court  acquires  Jurisdiction  of  any  part  of 
the  matter  inyolved  in  a  miit  it  will  proceed  to  determine 
the  whole.    Baker  v.  Carter,  92. 

Special  Proceedings — Creditors — Clerk  Superior  Court — Admin- 
istrators. 
The  Clerk  of  the  Superior  Court  hae  exclusive  origrlnal  juris- 
diction of  proceedings  to  settle  the  estates  of  decedents.  Baker 
V.  Carter,  92. 

Superior  Court — Clerk. 
Acts  1887,  chap.  276,  allowing  parties  in  an  action  before  the 
Superior  Court  to  have  all  m&tter  in  controversy  heard,  ap- 
plies only  to  cases  commenced  before  the  clerk.    BaJcer  v. 
Carter,  92. 

Trusts — Appointment  of  Trustee — Jurisdiction — Clerk  of  Court 
— Superior  Court— Acts  1887,  Chap.  276. 
Where  Clerk  of  Superior  Court,  for  want  of  jurisdiction,  dis- 
misses a  proceeding  for  the  appointment  of  a  trustee,  on 
appeal  the  Judge  of  the  Superior  Court  may  make  duch  ap- 
pointment.   Roseman  v.  Roseman,  494. 

Receiver  — Appointment  — Circuit  Court  — Corporations  — Credi- 
tor's Bill. 
A  circuit  Judge  has  no  power  to  appoinit  a  receiver.    Bank 
V.  Bank,  432. 

Justices  of  the  Peace — Real  Estate — Executory  Contract. 

A  promise  to  pay  $200  out  of  the  proceeds  of  the  sale  of  land 
is  an  executory  contract  and  may  be  recovered  before  a  Jus- 
tice of  the  Peace.     Calloway  v.  Angel,  414. 

Excep  tions — 0  Ejections — Supreme  Court. 

No  other  exceptions  than  those  set  out  in  the  record  will  be 
considered  by  the  Supreme  Court,  other  than  exceptions  to 
the  jurisdiction,  or  because  the  complaint  does  not  state  a 
cause  of  action,  or  motions  in  arrest  of  judgment  for  the  in- 
sufflciencyc  of  an  indictment    Hendon  v.  Railroad,  110. 

Appeal — Remand — Jurisdiction  of  Supreme  Court — Continuance 
of  Docket — Dismissal. 
Where  Supreme  Court  remands  a  case  and  it  is  inadvertently 
kept  on  its  docket,  any  subsequent  orders  in  Supreme  Court 
are  nullities.    Finlayson  v.  Kirhy,  222. 

Justices  of  the  Peace — Splittir^  Causes  of  Action — Cowrts. 
An  indivisible  cause  of  action  can  not  be  split  in  order  that 
separate  suits  may  be  brought  for  the  various  parts  before 
ti  Justice  of  the  Peace.    Norvell  v.  Mecke,  401. 
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JURY — See  "Evidence;"  "Questions  for  Jubt;"  "Verdict." 

JUSTICE5S  OF  THE  PEACE— See  "Removal  of  Causes;"  "Mayor;" 
"Venue;"  "Deeds." 

Jurisdiction — Real  Estate — Executory  Contrax:t, 
A  promise  to  i>ay  |200  out  of  the  proceeds  of  the  sale  of  land 
is  an  executory  contraot,  and  may  be  recovered  before  a  Jus- 
tice of  the  Peace.    Calloway  v.  Angel,  414. 

Splitting  Causes  of  Action — Courts — Jurisdiction — Actions. 
An  indivisible  cause  of  action  can  not  be  split  In  order  that 
separate  suits  may  be  brought  for  the  various  parts  before 
a  Justice  of  the  Peace.    Norvell  v.  Mecke,  401. 

Services  of  Process — Summons — Sheriff — Coroner — Special  Offl- 
ce9s — Acts  1891,  Chap,  173. 
Acts  1891,  ch.  173,  providing  for  deputizing  special  officers 
where  the  Sheriff  and  Coroner  are  interested,  apply  to  Courts 
of  Justices  of  the  Peace.    Baker  v,  Brem,  322. 

L. 


r'* 


LABORER'S  LIEN— See  "Lib.n' 

LACHES : 

New  Trial — Newly-Discovered  Evidence — Laches. 
New  trial  for  newly-discovered  evidence  will  not  be  granted, 
unless  due  diligence  was  used  to  secure  the  same.    Wilkie  v. 
Railroad,  203. 

Estoppel — Receipt. 

The  laches  of  a  person  who  can  not  read,  in  not  having  a  re- 
ceipt read  to  her,  does  not  estop  her  from  setting  up  her 
rights  under  it.    Rawls  v.  White,  17. 

LANDLORD  AND  TENANT: 

Lfcase — Lien — Fraud. 
That  a  lease  between  a  lessor  and  lessee  is  void,  does  not  af- 
fect relations  existing  between  lessee  and  sub-tenant  as  to 
lien  for  advancements.    Perry  v.  Perry,  23. 

Advances — Lien. 
Where  a  landlord  either  pays  or  beoomeis  responsible  for  sup> 
plies  to  enable  tenant  to  make  a  crop,  such  supplies  are  ad- 
vances.   Potoell  17.  Perry,  22. 

Lien — Mortgage. 
'  A  lessee,  who  sublets  land  and  furnishes  supplies  to  sub- 

tenant, holds  a  prior  lien  to  a  mortgagor  of  the  crops.  Perry 
V.  Perry,  28. 
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LARCENY: 

Verdict — Jury — Poll — Burglary. 
Wh«re,  upon  a  poll  of  the  jury,  a  juror  responds,  "I  agreed  to 
And  him  guilty  of  taking  the  money/'  it  is  error  for  Court 
to  order  verdict  of  guilty  of  larceny  entered  against  defend- 
ant.    State  V.  Overhy,  514. 

LAWS— See  "Tue  Code;"  "Acts." 

LAWYERS— See  "Advice  of  Counsel." 

LEASE: 

Adverse  Possession — Lessor — Lessee. 
Where  a  person  enters  as  lessee  a  certain  pert  of  a  tract  of 
land,  covered  by  a  deed,  under  which  his  lessor  claims,  his 
possession  enures  to  the  benefit  of  the  lessor,  to  the  outside 
limits  of  the  deed  of  the  latter.  Cochran  v.  Improvement 
Go.,  386. 

Lien — Fraud — Landlord  and  Tenant. 

That  a  lease  between  a  lessor  and  lessee  is  void,  does  not 
aifect  relations  existing  between  lessee  and  a  sul^tenant  as  to 
lien  for  advancements.    Perry  v.  Perry,  23.  "* 

LEXJATEE— See  "Executor;"  "Estoppel." 

LEGISLATURE— See  "Acts;"  "The  Code." 

LESSEE — See  "Le.\se." 

LESSOR— See  "Lease." 

LEX  FORI — See  "Conflict'  of  Laws." 

LIENS — See  "Mortqaues;"  "Taxes;"  "Advances." 

Mortgage — Landlord  and  Tenant. 

A  lessee,  who  sublets  land  and  furnishes  supplies  to  sub- 
tenant, holds  a  prior  lien  to  a  mortgagor  of  the  crops.  Perry 
V.  Perry,  23. 

Creditor's  Bill — Realty — Personalty — Debtor. 
The  bringing  of  a  creditor's  suit  creates  no  lien  on  the  realty, 
or  tangibly  personal  property  of  the  debtor.     Bank  v.  Bank, 
432. 

Landlord  and  Tenant — Leaae — Fraud. 
That  a  lease  between  a  lessor  and  lessee  is  vo4d«  does  not  af- 
fect relations  existing  between  lessee  and  a  sub^tenant  as  to 
Hen  for  advancements.    Perry  v.  Perry,  23. 

Cross-Index — Judgments. 
One  cross-index  is  insufficient  for  two  Judgmients,  though  ttkey 


INDEX.  641 


LIENS— Confintied. 

appear  on  the  same  page  and  include  the  aame  parties,  and 
only  the  flrat  judgment  on  the  page  will  constitute  a  lien. 
Valentine  v.  Britton,  57. 

Laborer — Employer. 

A  laborer's  lien  filed  after  the  employer's  death,  is  valid,  though 
the  employer  is  named  In  the  caption  instead  of  the  admin- 
istrator.    Pugh  V.  Baker,  2. 

Crops — Administrator — Laborer. 
A  laborer  may  enforce  his  lien  on  crops  in  hands  of  a  wrong- 
doer, after  death  of  employer,  without  bringing  in  the  ad- 
ministrator.   Pugh  V.  Baker,  2. 

LIBEL — See  ''Slander." 

LICENSE : 

Peddlers — Hawkers — Criminal  Law. 

One  who  sells  goods  by  sample,  which  goods  are  shipped  to 
purchaser  in  care  of  one  who  sold  them  and  delivered  by 
him.  i-s  a  peddler  under  Acts  1899,  chap.  11.  sec.  25.  f^tate 
V.  Franks,  510. 

Interstate  Commerce — Ordinances — U.  iS.  Constitution,  Art.  /. 
Sec.  8. — Constitutional  Law. 
An  ordinance  taxing  one  "engaged  in  selling  or  delivering" 
portraits  or  portrait  framee^s  not  violative  of  the  Constitution 
of  the  United  States,  Art  I,  sec.  8,  as  applied  to  an  agent 
who  received  "knock-down"  pictures  and  frames  from  his 
firm  in  another  State,  and  placed  them  together  and  delivered 
to  cu&tomers  previously  obtained.     State  v.  Caldwell,  521. 

LIFE  BSTATE^ — See  "Estates." 

LIQUOR  SELLING — See  "Injunction;"  "Damages." 

LIMITATION  OF  ACTIONS: 

Acknowledgment — New  Promise — The  Code,  Sec.  172. 

A  new  promise  to  pay,  if  not  in  writing  can  not  defeat  the 
operation  of  the  statute  of  limitation.     Rahy  v.  Stuman,  463. 

Estoppel — Agreement. 

A  request  not  to  sue  will  not  stay  the  statute  of  limitation, 
but  it  must  be  an  agreement  not  to  plead  it.  Raby  v.  8tu- 
man.  463. 

Railroads — Easements. 
Acts  1895,  chap.  224,  relative  to  the  limitation  of  actions,  refer 
only  to  railroads.    Oeer  v.  Water  Co.,  349. 

127 41 
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LIMITATION  OF  ACTIONS—Conttnued. 

Diversion  of  Water  — Easement  — Damages  — Trespass  — The 
Code,  Sec,  155 — Waters  and  Watercourses. 
The  unlawful  diversion  of  river  water  Is  not  a  trespass  on 
realty,  but  it  is  so  luearly  in  the  nature  of  an  easement  as  to 
be  governed  by  the  same  statute  of  limitations.  Oeer  v. 
Water  Co.,  349. 

Judgment — Lex  Fori — Foreign  Judgment. 
The  plea  of  the  statute  of  lirndtations  in  an  action  on  a  Tor- 
eign  judgment  is  a  plea  to  the  remedy  and  the  lex  fori  should 
govern.    ArHngton  v.  Arrington,  190. 

Municipal  Corporations — Adverse  Possession — Trust. 

Statutes  of  limitation  do  not  run  against  a  municipal  cor- 
poration holding  land  in  trust  for  public  use  unless  it  has 
the  power  of  alieoiation.    Turner  v.  Commissioners,  153. 

Stockholders — Subscriptions — Corporations. 

The  statute  of  limitation  does  not  run  as  against  subscrip- 
tions to  stock  payable  as  called  for.  Cooper  v.  Security  Co.^ 
219. 

Judgment — Alimony. 

In  an  action  on  a  Judgment  for  alimony,  payable  anmAially,  the 
ajinual  sums  are  barred  within  10  years  from  the  time  they 
become  due.    Arrington  v.  Arrington,  190. 

Pleading — Demurrer — Answer. 

The  statute  of  limitatiofns  can  not  be  set  up  by  demurrer,  but 
must  be  specially  pleaded  in  the  answer.    King  v.  Potoell,  10. 

LIVE  STOCK — See  "Constitutional  Law;"  "Ordinances." 

LOSS — See  "Carriers;"  "Negligence." 

LOST  INSTRUMENTS: 

Lost  Certificate  of  Stock — Reissue — Lost  Records — Papers. 
Acts  1885,  chap.  265,  regulating  the  manner  of  issudng  certifi- 
cati's  where  certificate  of  stock  has  been  lost,  is  valid.    Hen- 
don  V.  Railroad,  125  N.  C,  124.    Hendon  v.  Railroad,  110. 

liOST  RECORD — See  "Lost  Instruments." 


M. 

MALICIOUS  PROSECUTION— See  "Probable  Cause." 

Evidence — Witness — Competency — Malice. 
In  action  for  malicious  prosecution,  defendant  may  testify  as 
to  whether  he  was  influenoed  by  malice  in  instituting  the 
prosecution.    Autry  v.  Floyd,  186. 
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MALICIOUS  PROSECUTION— Ccm«nued. 

Preliminary  examination  before  Justice  of  the  Peace — Waiver — 
Probable  Cause, 
The  voluntary  waiver  of  a  preliininary  examination  before  a 
Justice  of  the  Peace  iis  an  admiaaion  of  probable  causa    Jones 
V.  Railroad,  188. 

KANDAMUS: 

Execution — Sheriff, 

Mandamus  will  not  lie  to  compel  a  sheriff  to  eell  land  liable 
to  execution,  where  there  is  an  adequate  remedy  at  law 
Wright  v.  Bond,  39. 


f» 


MALrPRACTICB — See  "Physicians  and  Surgeons.' 

MALICE — See  "Slander;"  "Damages." 

M  alidous  Prosecution — Evidence — Witness — Competency. 

In  action  for  malicious  prosecution,  defendant  may  testify 
as  to  whether  he  was  influenced  by  malice  in  instituting  the 
prosecution.    Autry  v.  Floyd,  186. 

MANDATE: 

New  Trial — Appeal — Remand — Interest — Computation — Usury — 
Mandate. 
Where  the  Supreme  Court  can  not  tell  from  the  case  on  ap- 
peal by  what  rule  interest  was  calculated  in  an  account,  or 
whether  the  calculation  was  correct,  the  ease  will  be  re- 
manded for  new  trial.    Aiken  v.  Cantrell,  416. 

MAP — See  "Evidence." 

MARRIED  WOMAN— See  "Husband  and  Wife." 

MASTER  AND  SERVANT— See  "Damages;"  "Personal  Injuries;" 
"Negligence." 

Negligence — Assumption  of  Risks — Track — Section  Master, 
Section  master  of  a  railroad  has  the  right  to  assume  that 
the  track  is  safe,  while  traveling  oyer  it  on  a  hand-car.    WiU 
kie  v.  Railroad,  203. 

Injury — Railroad  Track — Negligence  per  se — Negligence. 

failure  of  railroad  company  to  construct  and  malmtain  a 
safe  road-bed  is  negligence  per  se,    Wilkie  v.  Railroad,  203. 

Contributory  Negligence — Railroads — Personal  Injuries — Negli- 
gence, 
When  the  injury  itself  shows  that  an  act  ordered  is  danger- 
ous the  railroad  company  Is  liable,  unless  the  injury  was 
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MASTER  AND  SERVANT— Conttnw€d. 

oaused  by  negligence  in  performance  of  the  act.  Haltom  v. 
Railroad^  255. 

Personal   Injuries — Damiages — Nonsuit — Trial — Evidence — 8u^ 
ciency. 
Evidence  in  this  case  held  insufficient  to  be  sabnutted  to  the 
Jury  on  the  question  whether  the  employer  negligenitly  caused 
the  death  of  its  employe.     Meekins  v.  Railroad,  29. 

MAYOR: 

Removal  of  Causes — Justices  of  the  Peace — Criminal  Law — Or- 
dinances— Venue. 
In  a  prosecution  for  vlolatiooi  of  a  town  ordinance  before  a 
mayor,  the  defendant  is  not  entitled  to  a  removal.     State  v. 
Joyner,  541. 

MEASURE  OP  DAMAGEJS— See  "Damaof^;"  "Sales." 

MENTAL    ANGUISH— See    "Damaoes;"    "Telegraphs." 

a 

MISAPPLICATION  OF  FUNDS— See  "Costs;"  "Administbatob." 

MIXED    QUESTIONS    OF    LAW    AND    FACT— See    "Findings    of 
Court." 

MISTAKE: 

« 

Deeds — Description — Construction — Intent — Ejectment. 

Where  it  plainly  appears  from  the  deed  itself  that  there  is  a 
mistake  in  the  descriptiooi,  as  where  the  word  "east"  is  writ- 
ten "west,"  the  Court  will  construe  the  deed  according  to  the 
intent.     Wiseinan  v.  Oreen,  288. 

Assumpsit — Mistake    of   Fact — Mistake   of   Law — Fraud — Judg- 
ment— Interest — Over-payment — Money  Received. 
Where  an  over-payment  is  made  on  a  judgment,  by  reason  of 
an  erroneous  computation  of  interest,  the  excess  will  be  re- 
funded.    Commissioners   v.    Fry,   258. 

MORTGAGES — -See    "Forecix)sure    of    Mortgages;**    "Injunction;" 
"Chaitkl  Mortgages." 

Extinguishment  of  Debt — Discharge. 

The  extinguishment  of  the  debt  destroys  the  power  of  mort- 
gagee to  sell.     Flemming  v.  Borden,  214. 

Foreclosure — Re-sale — Costs. 

Where  a  Junior  mortgagee  in  a  foreclosure  suit,  deposits  a 
check  as  a  10  per  cent  advance  bid  on  the  property,  it  ia 
error  to  appropriate  a  part  of  the  check  to  payment  of  costs. 
Faison  v.  Hicks,  371. 
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MORTGAGES— Conhnwed. 

Receivers — Rents — Junior  Mortgagees — Senior  Mortgagees. 
Where  a  junior  mortgagee  in  a  foreclosure  suit,  makes  a  mo- 
tion for  a  receiver,  such  mortgagee  is  en-titled  to  the  rents 
accruing  during  the  foreclosure.    Faison  v.  Hicks^  371. 

Judgment — Estoppel. 
Where  a  person  fails  to  object  to  a  judgment  of  foreclosure 
decreeing  a  sale  and   distribution  of  funds,  he  is  estopped 
from  objeating  to  a  distribution  under  the  judgment.    Faison 
V.  Hicks,  371. 

Taxes — Liens, 
A  mortgagiee  is  not  liable  for  taxes  oin  mortgaged  property 
although  h-Ls  lien  is  secondary  to  the  lien  for  taxes.    Insur- 
ance Co.  V.  Day,  133. 

Sale — Redemption — Purchase  by  Mortgagee. 
A  director  of  a  corporation  buying  land  sold  under  mortgage 
by  the  corporation,  is  presumed  to  have  boughit  for  the  cor- 
poration, and  acquires  only  the  legal  title,  the  mortgagor 
still  holding  the  equity  of  redemption.  Craft  v.  Association, 
163. 

Foreclosure  Pending  Partition — Tenants  in  Common. 
A  tenant  in  common  can  not  estop  the  mortgagee  of  his  co- 
tena/nt  from  foreclosing  by  making  such  mortgagee  a  party 
to  proceedings  for  partition.     Craft  v.  Association,  163. 

Separate  Estate — Charge. 
The  paper-writing  set  forth  in  the  opinion  of  the  Oourt  does 
not  constitute  a  mortgage.     Bank  v.  Ireland,  238. 

Homestead — Married  Woman — Husband  afid  Wife — Separate 
Estate — Charge. 
A  married  woman  has  a  right  to  a  homestead  in  her  separate 
estate,  where  she,  wLth  the  written  consent  of  her  husband, 
charges  her  estate  for  the  payment  of  debts,  but  uaes  no 
words  of  conveyancing  in  the  instrument  charging  the  same. 
Bank  v.  Ireland,  238. 

Discharge — Husband  aiid  Wife — Extension  of  Time — Separate 
Estate — Usurious  Consideration — Usury. 
Where  a  wife  executes  a  mortgage  on  her  separate  estate  to 
secure  a  debt  of  the  husbamd,  and  the  husband  secures  an 
extension,  without  consent  of  wife  such  extension  discharges 
the  mortgage,  though  the  consideration  of  the  extension  was 
usurious.    F lemming  v.  Borden,  214. 
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MORTGAGES— Continued. 

Assignment. 
The  assignee  of  a  mortgage  may  sell,  thougli  tlie  aoalsiimeot 
la  not  regiflftered.    Williams  v.  Brown,  51. 

Burden  of  Proof, 
A  mortgagee  In  pceeeeslon  1b  preBamed  to  have  entered  ws 
mortgagee.    Gammon  v,  Johnson,  53. 

Assignee — Rents  and  Profits. 
The  assignee  of  a  mortgagee,  In  poesefleion,  is  chargeable  wttli 
rente  and  profits.    Gammon  v,  Johnson,  53. 

Landlord  and  Tenant — Lien. 
A  lessee,  who  sublets  land  and  furnishes  supplies  to  sub* 
tenant,  holds  a  prior  lien  to  a  mortgagor  of  the  crops.    Perry 
V.  Powell,  23. 

MOTIONS— See  "Orders." 

MUNICIPAL  CORPORATIONS: 

State  Officers — Policeman — Officers. 
A  policeman  Is  a  State  officer  and  not  an  officer  of  tbe  oity. 
Mcllhennp  v.  Wilmington,  146. 

Liability  for  Torts — Officers. 
A  municipal  corporation  is  not  liable  for  the  torts  of  its  offi- 
cers unless  made  so  by  statute.    Mcllhenny  v.  Wilmington, 
146. 

lAahility  for  Damages. 
Where  a  municipal  coriK>ratlon  acts  In  its  corporate  capacity 
or  in  the  exercise  of  powers  for  its  own  adyantage,  it  is  liable 
for  damages  caused  by  the  torts  of  its  officers  or  ageiuts. 
Mcllhenny  v.  Wilmington,  146. 

Adverse  Possession — Trust — Limitation  of  Actions, 

Sta/tutes  of  limitation  do  not  run  against  a  municipal  corpora- 
tion holding  land  in  trust  for  public  use  unless  it  htm  the 
power  of  alienation.    Turner  v.  Commissioners,  153. 

MUNICIPAL  TAXES— See  "Tax  Titles." 

MUTUAL  RELEASES— See  "Divorce." 

MURDER: 

Indictment — Degree— Grand     Jury — Demurrer — Homicide — BUi 
of  Indictment — Criminal  Lav). 
Where  an  indictment  charges  murder,  the  grand  jury  bars 
no  power  to  return  it  for  murder  in  the  second  degree.    State 
V.  Ewing,  555. 
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NECESSARY  PARTIES— See  "Pabtibs." 

NEGATIVE  VERDICT— See  "Vebdict." 

NEJGLECT  OF  DUTY — See  "County  CoMSiissiONEBS ; "  "Neglioenoe. 


>f 


NEGLIGENCE — See  "Personal  Injubjes;"  "Release;"  "Contbibu- 
TOBT  Negligence." 

Negligence — Contract — Loss — Yalua^le  Consideration — Railroads 
— Carriers, 
A  oommoai  carrier  can  make  a  valid  agreement,  fixing  tlie 
malue  of  shipmeotB,  in  caae  of  loes  by  its  negligence,  if  audi 
agreement  be  reasonable,  or  based  on  a  valuable  oonsidera- 
tlon,  cmd  it  must  clearly  appear  that  fiuch  was  tbe  IntentJiion 
of  the  parties.    Gardner  v.  Railroad,  293. 

Infant — Railroads — Cross-ties — Instructions — Contributory  Neg- 
ligence. 
Where  a  railroad  company  piles  its  cross-ties  on  an  unused 
portion  of  a  public  street  and  in  a  dangerous  manner,  and 
the  company  has  knowledge  that  it  is  the  custom  of  children 
tx>  play  upon  them,  it  will  be  held  negligent  where  a  child, 
too  young  to  be  bound  by  the  rules  of  contributory  negli- 
gence, is  injured  by  the  ties.    Kramer  v.  Railroad,  32S. 

Damages — Actual — Telegraphs, 
Where  there  is  negligence  by  a  telegraph  company  in  sending 
a  message,  it  is  liable   for  actual  damages  to  the  sender. 
Darlington  v.  Telegraph  Co,,  448. 

Loss — Stipulations — Railroads — Carriers — Contract. 
A  common  carrier  can  not,  by  express  stipulation,  exempt 
itself  from  losis  caused  by  its  own  negligence.    Gardner  v. 
Railroad,  293. 

Master  and  Servant — Contributory  Negligence — Railroads — Per- 
sonal Injuries, 
When  the  injury  itself  shows  that  an  act  ordered  is  danger- 
ous, the  railroad  company  is  liable,  unless  the  injury  was 
caused  by  negligence  in  performance  of  the  act.  Haltom  v. 
Railroad,  255. 

Railroads — Brakes  and  Couplers — Questions  for  Jury, 
Whether  a  train  was  provided  with  proper  appl'iances  so  as  to 
prevent  a  derailment,  is  a  question  for  the  jury.    Wright  v. 
Railroad,  225. 


648  INDEX. 


NEQLIGENCE—CoHfinwed. 

Burden   of   Proof — Injury    to   Servant — Railroctds — Master   and 
Servant. 
When  a  defendant  railroad  admits  negligence,  the  presump- 
tion is  that  such  negligence  was  cause  of  injury  to  employe. 
Wilkie  V.  Railroad,  203. 

Master  and   Servant  —  Injury  —  Railroad   Track  — Negligence 
per  se. 
Failure  of  railroad  company  to  construct  and  maintain  a  safe 
road-bed  is  negligence  per  se.    Wilkie  v.  Railroad,  203. 

Contributory  Negligence — Questions  for  Court — Personal  Injur- 
ies— Damages — Railroads. 
Where  the  evidence  is  uncontradicted,  the  queations  whether 
the  evidence,  if  believed,  constitutes  negligence  or  contribu- 
tory negligence,  are  for  the  Court.     Haltom  v.  Railroad,  255. 

County  Co7nmissioners — Personal  Liability — Neglect  of  Duty — 
Complaint — Sufficiency. 
The  complaint  sets  out  no  allegations  of  fact  which  amount 
to  a  cause  of  act!U>n  against  the  defendants  personally  for 
neglect  of  duty.     Bell  v.  Commissioners,  85. 

Railroads — Appliances — Questions  for  Jury. 

It  is  for  the  jury  to  say  from  their  own  common  sense  and 
knowledge  acquired  by  experience,  whether  a  train  could 
have  been  stopped  in  time  to  prevent  the  disaster.  Wright  v. 
Railroad,  225. 

Railroads — Personal  Injury— Burden  of  Proof. 

A  derailment  of  a  train  raises  a  presumption  of  negligence  on 
part  of  railroad  company.     Wright  v.  Railroad,  225. 

Master  and  Servant — Injury  to  Servant — Damages — Proximate 
Cause. 
When  there  is  a  defect  in  a  railroad  track,  and  it  is  shown 
to  be  the  proximate  cause  of  injury  to  employe,  and  employe 
and  railroad  company  have  equal  knowledge  of  such  defect, 
the  employe  can  not  recover.     Wilkie  v.  Railroad,  203. 

Assumption    of    Risks — Master    and    Servant — Track — Section 
Master. 
Section  master  of  a  railroad  h€is  the  right  to  assume  that  the 
track  is  safe,  while  traveling  over  it  on  a  hand-oar.     Wilkie  v. 
Railroad,  203. 

Railroads — Defective  Machinery — Questions  for  Jury — Directing 
Verdict. 
Whether  there  was  defective  machinery  on  a  derailed  freight 
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NEGLIGENCE— Cow«w«ed. 

train,  was  a  question  for  the  jury,  and  the  CJourt  should  not 
have  directed  a  verdict  for  defendant  on  the  evidence  of  the 
conductor.     Wright  v.  Railroad,  225. 

Evidence — Sufficiency — Master     and     Servant — Personal     Injur- 
ies— Damages — Nonsuit — Trial. 
Evidence  in  this  case  held  insufficient  to  be  submitted  to  the 
jury  on  the  question  whether  the  employer  negligently  caused 
the  death  of  its  employe.    Meekins  v.  Railroad,  29. 

NEGOTIABLE  INSTRUMENTS: 

Bills  and  Notes — Bona  fide  Purchasers — Evidence — Promissory 
Note. 
The  purchaser  of  a  promissory  note  for  valuable  considera- 
tion before  maturity,  without  any  knowledge  or  actual  notice 
of  any  defense  to,  or  inflrm;ity  i'n  the  note,  or  of  the  nature 
of  any  existing  equities  among  the  signers  and  endorsers, 
may  recover  thereupon.     Toms  v.  Jones,  464. 

HiASband  and  Wife — Wife's  Property — Assignment. 
A  promissory  note,  the  property  of  the  wife,  may  be  assigned 
by  endorsement  of  both  husband  and  wife.     Rawls  v.  White, 
17. 

NEW  PARTIES— See  "Parties.*' 

NEW  PROMISE}— See  "Limitations  of  Actions." 

NEWLY-DISCOVERED   EVIDENCE— See   "Evidence." 

NEW  TRIAL: 

Appeal — Remand — Interest — Computation — Usury — Mandate. 
Where  the  Supreme  Court  can  not  tell  from  the  case  on  appeal 
by  what  rule  interest  was  calculated  in  an  account,  or  whether 
the  calculation  was  correct,  the  case  will  be  remanded  for 
new  trial.     Aiken  v.  Cantrell,  416. 

Appeal — Remand — Rights  of  New  Parties — Former  Judgment- 
Pleading. 
Where  Supreme  Court  remands  a  case  to  make  parties,  they 
are  entitled  to  plead  and  be  heard,  notwithstanding  the  plain- 
tiffs are  thereby  given  a  new  trial.     Finlayson  v.  Kirby,  222. 

Newly 'discovered  Evidence — Rehearing — Motion. 

A  motion  for  new  trial  will  not  be  entertained  on  a  petition 
to  rehear,  even  if  due  diligence  has  been  shown.  Flemming 
V.  Borden,  214. 
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NEW  TRIALr^Continued, 

Appeal — Rehearing — Arbitration — Vendor  and  Purchaser, 
Where  a  Judgment  ie  set  aside  in  an  aotion  between  a  vendor 
and  purchaeer,  for  error  in  issue  as  to  rental  value  of  prop- 
erty, and  Supreme  Court  attempts  to  adjust  the  rent  thereof,  a 
new  trial  will  be  granted  on  rehearing,  in  order  that  such 
isiEnie  may  be  submitted.    Pass  v.  Brooks,  119. 

Cumulative  Evidence — Newly-Discovered  Evidence, 
New  trial  will  not  be  granted  for  newly-disooyered  eyi^ence 
which  Is  merely  oumulatiye.    Wilkie  v.  Railway,  203. 

Newly-Discovered  Evidence — Laches, 
New  trial  for  newly-dlecovered  eyidonoe  will  not  be  granted, 
unless  due  diligence  was  used  to  secure  the  same.    Wilkie  v. 
Railroad,  203. 

NON-REaiDBNTS— See  "Notice." 

NOTES — See  "Negotiable  Instruments." 

notice:— See  "Tender;"  "Tax  Titles." 

Chattel  Mortgages — Registration — Horse — Change  in  Color, 
A  mortgage  on  a  horse  is  not  affected  by  a  change  in  color  of 
the  animal  after  execution  of  the  mortgage   and  prior  to 
sale  by  mortgagor.     Turpin  v,  Cunningham,  508. 

Telegraphs — Damages — Mental  Anguish. 
A  telegraph  company  is  liable  for  damages  for  meuital  anguish, 
caused  by  failure  to  promptly  deliver  a  message,  only  when 
it  has  notice  of  its  importance.    Darlington  v.  Telegraph  Co,, 
448. 

Telegrap  hs — Evidence — Competency — Hearsay  Notice. 
Canversationfi  with  an  agent  of  a  telegraph  company  before, 
and  declarations  by  him  after  eendlng  a  message,  are  incom- 
petent to  fix  the  oompany  with  notice  of  its  importance.  Dar- 
lington V,  Telegraph  Co.,  448. 

Tax  Titles — Tax  Sale — SherifTs  Deed — Redemption — NonrResi- 
dent — Publication — Deed. 
Purchaser  of  land  at  a  tax  eale  must  comply  strictly  with  the 
statute  as  to  the  time  for  giving  notice  by  publication  to  a 
non-reeldent  owner  of  the  land.     Thomas  v.  Nichols,  819. 

Advertisement, 

Plaintiff  need  not  show  that  he  presented  his  claim  if  admin- 
istrator falls  to  aver  or  prove  that  he  had  given  notice  to 
creditors.     Valentine  v.  Britton,  57. 
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'SOUICE— Continued. 

Fraud — Specific  Performance, 
When  a  party  ie  put  upon  Inquiry,  he  is  presumed  to  haye 
notice  af  eirery  fact  which  a  proper  eKamimatlon  would  enable 
him  to  find  out.    Whitted  v.  Fuquay,  68. 

NUISANCE: 

Abatement — Water  Company — Quasi  Public  Corporations. 
A  water  company  ie  a  quasi  public  corporation,  and  can  not 
be  abated  as  a  mudeance.    Oeer  v.  Water  Co.,  349. 

o. 

OBJEICTIONS — See  "Depositions;"  "EJxoeptions  and  Objections." 

OBSTRUCTING  HIGHWAYS    See  "Highways." 

OBSTRUCTING  JUSTICE: 

Resisting     Officers — Sheriffs — Deputy    Sheriffs — Collection    of 


Back  Taxes. 
One  who  obstructs  a  depuity  sheriff  in  the  collection  of  back 
taxes,  after  term  of  office  of  sheriff  has  expired,  is  guilty  of 
resieting  an  officer.    State  v.  Alston,  518. 

OCCUPATIONS— See  "Insurance." 

OFFICERS: 

Municipal  Corporations — State  Officers — Policeman. 

A  policeman  is  a  State  officer  and  not  an  officer  of  the  city. 
Mcllhenney  v.  Wilmington,  146. 

OPINION  EVIDENCE— See  "Wills;"  "Bvidknob." 

OPTION  ON  LAND— See  "Contract." 

OVBRPAYMBNT--See  "Mistake;"  "Assumpsit." 

ORDERS — See  "Judgments." 

Discovery,  Production  and  Inspection — Order  to  Produce  Paper- 
writings  Will  he  Chranted,  When — The  Code,  Sec.  578. 
An  order  allowing  others  than  the  defendant  to  inispect  a 
paper-writing  in  .the  possession  of  the  plaintiff,  under  The 
Code,  sec.  578,  is  erroneous.    Sheek  v.  Sain,  266. 

Appeal — Remand — Jurisdiction  of  Supreme  Court — Continuance 
of  Docket — Dismissal, 
Where  Supreme  Court  remands  a  case  and  'It  is  inadyertently 
kopt  on  its  docket,  any  subaequeoit  orders  in  Supreme  Court 
are  nullities.    Finlayson  v.  Kirby,  222. 
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ORDEBS— Continued, 

Appeal — Premature — Appealable     Order — Inspection     of     Writ- 
ings— Slander. 
An  appeal  lies  from  an  order  requiring  a  person  to  allow  an 
Inspection  of  paper-writings.     Sheek  v.  fifain,  266. 

Order,  Non-appealable — Removal  of  Causes. 
Order  of  State  court  to  its  clerk  to  certify  the  reoord  to  a 
Federal  court,  after  the  latter  court  has  ordered  it  removed  id 
not  appealable.    Mayo  v.  Dockery,  1. 

ORDINANCES — See  "Removal  of  Causes;"  "Mayor;"  "Venue." 

Live  Stock — Discrimination — Cities  and  Towns — Constitutional 
Law. 
It  is  not  unconatitutioneJ  for  the  Legislature  to  prescribe  that 
resident  owners  of  stock  found  running  at  large  in  a  town 
shall  pay  a  higher  penalty  than  non-residents.  Jones  v.  Dun- 
can. 118. 

OUSTER: 

Answer — Ejectment. 
To  deny  plaintiff's  title  to  land  and  plead  sole  seisen,.  admits  a 
demand  and  ouster.     Aiken  v.  Lyon,  171. 

P. 

PAPERS — See  "Loht  Instruments." 

PARENT  AND  CHILD: 

Bastards — Evidence — Admissibility. 

Upon  the. issue  of  paternity  under  Act  1866,  it  is  competent 
to  show — 

(a)  That  the  alleged  father  did  oiot  have  access  for  more 
than  twelve  months  before  birth  of  child. 

(b)  That  the  alleged  father  and  mother  separated  on  ac- 
count of  a  dispute  as  to  the  paternity  of  the  child. 

(c)  Admissions  of  mother  as  to  paternity  of  child. 

(d)  That  the  mother  was  intimately  associated  with  a 
man  other  than  the  alleged  father  sometime  before  and 
after  the  begetting  of  the  child.     Mebane  v.  Capehart,  44. 

PAROL  AGREEMENT— See  "Evidence;"  "Insurance." 

PAROL  CONTRACTS — See  "Conthacts;"  "Vendor  and  Purchaser;" 
"Improvements." 

PAROL  EVIDENCE— See  "Evidence." 
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PARTIES — ^See  "Appearances;"  "Liens.' 

Husband  and  Wife — Chiardian  ad  litem — Infants, 
Where  an  infaiiit  cestui  que  trust  wlu)  has  no  geaeral  gniardian, 
appears   in   a  proceeding  for  the  appointmen't  of  a  trustee 
by   guardian   ad   litem,  the   husband    need   not  be  a   party. 
Roseman  v.  Roseman,  494. 

Hushand  and  Wife — Free  Trader — Judgment. 
Where  a  married  woman  is  a  freetrader  and  consents  to  a 
Judgment  which  fixes  no  personal  liabdlLty  upon  her  the  hue- 
band   need  not  be  a  party   to  the  proceeding.    Roseman  v. 
Roseman,  494. 

Necessary — Banks  and  Banking. 

Where  a  trustee  is  authorized  by  the  stockholders  of  an 
insolvent  bank  to  borrow  money  on  their  crediit,  the  bank  and 
trustee  are  not  necessary  parties  to  an  action  to  recover  the 
momey  borrowed.     Bank  v.  Cocke,  467. 

Joinder — Trustee — Contract — Shareholders — Banks    and    Bank- 
ing. 
Shareholders  authorizing  a  trustee  of  an  insolvent  bank  to 
borrow  money  on  their  credit  are  properly  parties-defendant 
in  a  suit  to  recover  the  borrowed  money.     Bank  v.  Cocke,  467. 

Corporations  — Election  of  Remedies  — Stock  — Subscriptions  — 
Fraud — Deceit. 
Where  persons  seek  to  recover  for  fraud  'in  inducing  them  to 
subscribe  for  stock  in  a  future  corporation,  they  are  not 
bound  to  seek  redress  from  the  corporation  before  suing 
those  who  had  practised  the  fraud.    Austin  v.  Murdock,  454. 

Corporation — Subscriptions — Fraud— Deceit. 

Where  persons  are  sued  for  fraud  and  deceit  in  procuring  sub- 
scriptions to  a  future  ^rporation,  the  corporation  is  not  a 
necessary  party  defendant.     Austin  v.  Murdock,  454. 

Trustees — Executor — Fence — Cemetery. 
Where  a  testator  provides  for  building  a  fence  around  a  cer- 
tain chapel  cemetery,  the  trustees  of  the  chapel  are  the  proper 
parties   to   require   the   executor  to   perform   this   provision. 
Cabe  V.  Vanhook,  424. 

Necessary — Railroads — Receivers — The  Code,  Sec.  1255. 

An  insolvent  railroad  company  is  not  a  necessary  party  to  a 
suit  against  a  purchaser  at  foreclosure  of  mortgage  on  its 
road,  for  an  injury  while  it  was  operating  the  road.  Hotoe  v. 
Harper,  356. 
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PARTIES— Continued. 

Defect — Answer — Demurrer — Waiver — Pleading. 
Objectiodi  for  defect  of  parties  miiat  be  made  by  eoiswer  or 
demurrer,  or  dtt  is  waived.    Hotoe  v.  Harper,  356. 

Railroads — Receivers — Foreclosure — Personal  Injuries. 
Where  the  receiver  of  an  insolveii/t  railroad  company  is  dis- 
charged, he  Is  not  a  proper  party  to  an  action  againat  a  fore- 
closure purchaser,  to  recover  for  personal  Injuries  reoeiyed 
after  his  discharge.    Howe  v.  Harper,  356. 

Appeal — Remand — New  Trial — Rights  of  New  Parties — Former 

Judgment — Pleading, 

Where  Supreme  Court  remands  a  case  to  make  parties^  they 

are  entitled  to  plead  and  be  heard,  notwithstanding  the  pLaim- 

tlffs  are  thereby  g?iven  a  new  trial.    Finlayson  v.  Kirby,  222. 

Administrator — Judgment — Claim  and  Delivery — Costs. 
A  person  not  a  party  to  an  action  can  not  be  taxed  with  the 
cost    Loven  v.  Parson,  301. 

Corporations — Actions  Against  Bhareholders  for  Unpaid  Sub- 
scriptions. 
A  creditor  who  has  exhausted  his  remedy  against  a  corpora- 
tion may  sue  a  stockholder  to  the  amount  of  his  unpaid  sub- 
scription without  making  other  stockholders  parties.  Cooper 
V.  Security  Co.,  219. 

Overpayment  —  County  Treasurer  —  County  Commissioners  — 
Pleading — Assumpsit. 
Where  a  County  Treasurer  makes  an  over-payment  on  a  judg- 
ment against  the  county,  the  County  Commrissioners,  and 
not  the  Treasurer,  are  the  proper  parties  to  bring  suit  to 
recover  the  same.    Commissioners  v.  Fry,  258. 

Highways — Obstruction — Fences — Injunction. 
Under  Acts  1899,  chap.  437,  fence  commissioners  are  proper 
parties  to  maintain  injunction  against  a  board  of  road  super- 
visors to  prevent  removal  of  gates  across  a  highway  erected 
in  pursuance  of  such  act,  and  a  restraining  order  enjoining 
the  road  supervisors  from  removing  such  gates  should  have 
been  conitinued  to  the  hearing.    Edwards  v.  Supervisors,  62. 

PARTITION — See  "Adverse  Possession." 

PEDDLERS: 

License — Hawkers — Criminal  Law. 
One  who  sells  goods  by  sample,  which  goods  are  shipped  to 
purchaser  in  care  of  one  who  sold  them  and  delivered  by 
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PEDDLERS— Conh'nued. 

liim,  18  a  peddler  under  Acts  1899,  chap.  11,  sec.  25.    State  v. 
Franks,  630. 

PBNALTIE^—See  "Sheriffs;"  "Taxes;"  "Bond." 

PERMANENT  DAMAGES— See  "Damages." 

PERJURY— Stote  v.  McBroom,  528. 

PERSONAL   INJURIES— See   "Railroads;"    "Judgment;"    "Dama- 


ges." 


Parties — Railroads — Receivers — Foreclosure. 
Where  the  receiver  of  an  inaolyent  reiilroad  company  Is  dis- 
charged, he  is  not  a  proper  party  to  an  action  againot  a  fore- 
closure purchaser,  to  reoover  for  personal  injuries  received 
after  his  discharge.    Howe  v.  Harper,  356. 

Carriers — Negligence — Release — Railroads. 
An  dnstrument,  releasing  a  railroad  company  from  liahility 
by  reason  of  an  injury  suetained  by  a  person,  containing  the 
foUowiing  proviaionfi:  "It  being  hereby  expres&ly  declared  to 
be  the  intention  of  this  instrumefnt  to  forever  release  the 
said  Southern  Radlwaor  Company  and  the  North  Carolina 
Railroad  Company  from  any  and  all  other  claims,  demands, 
or  rights  of  action  of  every  nature,  originating  prior  to  this 
date,  because  of  any  like  cause  or  causes  of  comtplaint;"  does 
not  release  the  railroad  company  from  liiability  by  reason 
of  any  injury  to  the  person,  except  that  expressly  stated  in 
the  release.    Jeffreys  v.  Railway  Co.,  377. 

Negligence — Contributory    Negligence — Questions    for    Court — 
Damages — Railroads. 
Where  the  evidence  is  uncontradicted,  the  questions  whether 
the  evildence,  if  believed,  constitutes  negligence  or  contribu- 
tory negligence,  are  for  the  Court    Haltom  v.  Railroad,  255. 

Negligence — Master  and  Servant — Contributory  Negligence — 
Railroads. 
When  the  injury  of  itself  shows  that  an  act  ordered  is  dan- 
gerous, the  railroad  company  is  liable,  unless  the  injury 
was  caused  by  negligence  in  performance  of  the  act.  Haltom 
17.  Railroad,  255. 

Damages — Evidence — Competency — Master  and  Servant. 
An  employe  may  prove  any  facts  which  tend  to  show  his 
earning  capacity  in  an  action  for  personal  injuries.    Wilkie 
V.  Railroad,  203. 

Burden  of  Proof — Negligence — Railroads. 
A  derailment  of  a  train  raiaes  a  presumption  of  negligence  on 
part  of  railroad  company.    Wright  v.  Railroad,  225. 
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PERSONAL  RBPRE5SBNTATIVEJS— See  "Administrators." 

PHYSICIANS  AND  SURGEONS: 

Damages — Compensatory — Punitive — Death  by  Wrongful  Act — 
Mal-practice. 
The  Code,  sees.   1498,   1499,  restricts  the  recovery  for  mal- 
practice to  compensatory  damages.     Oray  v.  Little,  304. 

PLEA  IN  BAR— See  "Pleas  at  Law." 

PLEADING — See  "Pauties;"  "Dkmlrrer;"  "Pleas  .\t  Law;"  "Slan- 
der;" "Amendments;"  "Verification;"  "Complaint;"  "Par- 
ties;" "Waiver." 

Appeal — Remand — New  Trial — Rights  of  New  Parties — Former 
Judgment. 
Where  Supreme  Court  remands  a  case  to  make  parties,  they 
are  enititled  to  plead  and  be  heard,  notwithetanding  the  plain- 
tiffs are  thereby  given  a  new  trial.     Finlayson  v.  Kirby,  222. 

Appeal — Carriers — Public  Laws — Private  Laws. 

A  corporation,  to  take  advantage  of  a  provision  in  its  charter 
as  a  defense,  must  specifically  plead  it.  a  charter  being  a 
private  statute.     Corporation  Commission  v.  Railroad^  283. 

Time — Filing — Judge — Discretion — Slander. 
The  trial  Court  can  not  extend  the  time  to  plead  beyond  the 
next  term  of  Court,  unless  by  consent  of  the  parties.     Sheek 
V.   Sain,   266. 

Judgment- -Relivf  Demanded. 

Under  The  Code  a  party  Ce  entitled  to  any  relief  justified  by 
the  pleadings  and  proof.     Hendon  v.  Railroad,  110. 

Variance — Immaterial    Variance — Complaint — Answer — Trial. 
An   immaterial  variance  between  the  complaint  and  answer 
should  be  disregarded.     Hendon  v.  Railroad,  110. 

Complaint — Answer— ^Admission — Constitution,  Art.  X,  Sec.  6. 
Where  a  complaint  alleges  that  the  husband  was  entitled  to 
an  estate  by  the  curtesy  in  the  lands  of  his  deceased  wife, 
and  it  appears  that  she  died  intestate,  and  it  does  not  appear 
that  the  marriage  was  contracted  since  1868,  and  where  the 
answer  admits  the  estate  by  curtesy,  it  >Ls  an  admissioQ  of 
fact.     Tiddy  v.  Graves,  502. 

PLEAS  AT  LAW: 

Slander— General   Issue — Plea  — Evidence  — Competency  — Dam- 
ages. 
When  defendant  pleads  general  issue,  in  a  suit  for  slander, 
evidence  in  Justification  or  mitigation  is  incompetent.     Up- 
church  V.  Robertson,  127. 
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PLE4S  AT  LAW— Cowfintxed. 

Plea  in  Bar — Appeal — Exception. 

Appeal  lies  immed lately  from  overruling  plea  in  bar,  or  also 
^  after  final  judgment.    Hahn  v.  Heath,  27. 

POLICEMAN— See  "Officers." 

POLICY — See  "Insurance;"   "Evidence." 

POLICY  HOLDER— See  "Insurance." 

POLL  OP  JURY— See  "Verdict." 

POLL  TAX— See  "Capitation  Tax." 

POSSESSION — See  "Mortgages;"  "Husband  and  Wife." 

POWER  OF  ATTORNEY: 

Principal  and  Agent — Contract — Stockholders — Trustee — Banks 


a7id  Banking. 
Where  the  shareholders  of  an  Insolvenit  bank  authorize  a 
trustee  to  borrow  money  to  pay  its  debts  and  to  bind  them 
individually  therefor,  an  action  may  be  sustained  again&t 
isuch  shareholders  by  the  persons  loaning  the  money.  Bank 
V.  Cocke,  467. 

Acknowledgment — Probate — Power  of  Attorney — Deed — Prind- 
pal  and  Agent. 
Where  a  power  of  attorney  appears  to  be  regular  and  author- 
izes an  acknowledgment  of  a  deed,  a  probate  under  such  au- 
thority will  be  presumed  to  be  regular,  nothing  appearing  to 
the  contrary.    Cochran  v.  Improvement  Co.,  386. 

POWER  OF  SALE— See  "Mortgages." 

PRACTICE— See  "Trial;"   "Appeal," 

PREFERENCES — See  "Assignment  for  Benefit  of  Creditors." 

PRELIMINARY     EXAMINATION     BEFORE    JUSTICE     OF    THE 
PEACE: 
Probable  Cause — Malicious  Prosecution — Waiver. 

The  voluntary  wnaiver  of  a  preliminary  examination  before  a 
Justice  of  the  Peace  is  an  admission  of  probable  cause. 
Jones  V.  Railroad,  188. 

PRESUMPTIONS— See  "Burden  op  Proof." 

Ac<:ounts — Compromise  and  Settlement. 
A  settlement  of   mutual   running  accounts  by   payment,   or 
gilving  note  for  balance,  is  presumed  to  include  all  pre-exist- 
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PRESUMPTIONS— Continued. 

•Ing  demands  of  either  party  to  the  settlemeDit,  which  appro- 
priately belong  to  such  am  adjustment.    Angel  v.  Angel,  451. 

Deed — Probate — Presumption — Collateral  Att(ic1c.  . 

The  probate  of  a  deed  Is  a  judicial  act  and  is  presumed  to 
be  correal  until  the  contrary  appears,  and  can  not  be  collat- 
erally impeached.     Cochran  v.  Improvement  Co.,  386. 

Deed — Probate. 
The  probate  of  a  deed  will  be  presumed  from  the  fact  that  it 
is  registered.     Cochran  v.  Improvement  Co.,  386. 

Deed — Registration. 

The  registratioin  of  a  deed  is  presumed  to  be  correct.  Cochran 
V.  Improvement  Co.,  386. 

Costs — Appeal — Subject-Matter  of  Action  Destroyed — Appellant 
— Quo  Warranto — Supre7ne  Court. 
Where  the  subject-matter  of  the  action  is  destroyed  before 
the  appeal  is  heard,  the  judgment  below  is  presumed  to  be 
correct  until  reversed,  and  no  part  of  the  costs  should  be  ad- 
judged against  the  appellee.    Taylor  v,  Vann,  243. 

Deed — Probate — Presumption — Collateral  Attack. 

Probate  of  a  deed  will  be  presumed  to  be  regular  from  the 
fcMit  of  registration.     Cochran  v.  Improvement  Co.,  386. 

Negligence — Railroads — Personal  Injury — Burden  of  Proof. 
A  derailment  of  a  trai'.n  raises  a  presumption  of  negligence  on 
part  of  railroad  company.     Wright  v.  Railroad,  225. 

Mortgages — Sale — Redemption — Purchase  by  Mortgagee. 
A  director  of  a  corporatioai  buying  land  sold  under  mort^^age 
by  the  corporation,  is  presumed  to  have  bought  for  the  cor- 
poration, and  acquires  only  the  legal  title,  the  mortgagor 
still  holding  the  equity  of  redemption.  Craft  v.  Association, 
163. 

PRINCIPAL  AND  AGENT— See  "Factors;"  "Waiver;"  "Advances;" 
"Power  of  Attorney." 

Contract  — Power  of  Attorney  — Stockholders  — Trustee  — BankM 
and  Banking. 
Where  the  shareholders  of  an  insolvent  bank  authorize  a 
trustee  to  borrow  money  to  pay  its  debts  and  to  bind  them 
Individually  therefor,  an  action  may  be  sustained  against 
such  shareholders  by  the  persons  loaning  the  money.  Bank  v. 
Cocke,  467. 

PRIVATE  LAWS— See  "Statutes." 


INDEX.  669 


PROBATEJ — See     "Power     of     Attobney;"     "Acknowledomknt;" 
"Deeds;"   Presumptions;"   "Registration;"   "Wills." 

PROBABLE  CAUSE: 

Malicio'us  Prosecution — Preliminary   Examination  Before  Jus- 
tice of  the  Peace — Waiver. 
The  voluntary  waiver  of  a  preliminary  examimation  before  a 
Justice  of  the  Peace  is  an  admisaion  of  probable  cause.  Jones 
V.  Railroad,  188. 


PROCESS— See  "Service  of  Process." 

PRODUCTION   OF   WRITINGS — See   "Discovery,   Production   and 
Inspection." 

PROFITS — See  "Morigages;"  "Assignments." 

PROHIBITING   DEFENSE— See  "Trial;"    "Evidence;"   "Verdictt." 

PROMISSORY  NOTES — See  "Negotiable  Instruments." 

PROOF— See  "Pleadings." 

PROOF  OF  APPOINTMENT— See  "Receivers." 

PROXIMATE  CAUSE— See  "Negligence." 

PUBLIC  LAWS— See  "The  Code;"  "Acts;"  "Statute." 

PUBLIC  OFFICERS— See  "Officers." 

PUBLIC   SCHOOLS— See   "Schools." 

Taxation — Capitation   Tax — Distribution — Constitution,  Art.   V, 
Sec,  2. 
Not  less  than  75  per  cent  of  the  capitation  tax  muat  be  devoted 
to  school  purposes.     School  Directors  v.  Commissioners,  263. 

PUBLICATION— See  "Notice." 

PUNISHMENT: 

Sentence — State's  Prison — The  Code,  Sec.  1096 — Rape. 

Sentence  of  a  person  convicted  of  rape  to  10  years  in  the 
State's  Prison,  under  Acts  1895,  chap.  295,  does  not  conflict 
with  The  Code,  sec.  1096.    State  v.  Rippy,  516. 

■ 

PUNITIVE  DAMAGES— See  "Damages." 


Q. 
QUANTUM  OF  EVIDENCE— See  "Evidence. 


X 
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QUASI     PUBLIC     CORPORATIONS— See    "Corporations;"  "Nuis- 
ance." 

QUESTIONS  FOR  COURT: 

Specific  Performance — Contracts — Questions  for  Jury. 
In  a  suit  to  compel  specific  perfomifljice,  whether  a  contract 
is  inequitable  is  not  a  question  for  jury,  but  for  the  Court, 
and  the  jury  can  only  find  the  facts.     Whitted  v.  Fuquay,  68. 

Negligence — Gontrihiitory    Negligence — Questions    for    Court — 
Personal  Injuries — Damages — Railroads. 
Where  .the  evidence  is  uncontradicted,  the  questions  whether 
the  evidence,  if  believed,  constitutes  negligence  or  contribu- 
tory negligence,  are  for  the  Court    Haltom  v.  Railroad,  255. 

QUESTIONS  FOR  JURY: 

Railroads — Brakes  and  Couplers. 
Whefther  a  train  was  provided  with  proper  appliances  so  as  to 
prevent  a  derailment,  is  a  question  for  the  jury.     Wright  v. 
Railroad,  225. 

Evidence  —  Identity   of  Defendant  —  Competency  —  Scintilla  — 
Burglary — Criminal  Law. 
Where  there  is  more  than  a  scintilla  of  evidence  as  to  th« 
identity  of  the  defendant,  It  is  for  the  jury  to  pass   upon 
its  weight.    State  v.  Costner,  566. 

Railroads — Appliances. 

It  is  for  the  jury  to  say  from  their  own  common  sense  and 
knowledge  acquired  by  experience,  whether  a  train  could 
have  been  stopped  in  time  to  prevent  the  disaster.  Wright  v. 
Railroad,  225. 

Evidence  — Weight  — Sufficiency  — Jury  — Criminal    Law  — Burg- 
lary. 
Where  there  is  evidence,  though  it  is  not  strong,  it  is  for  the 
jury  to  pass  upon  its  weight.     State  v.  Costner,  566. 

Specific  Performance — Contracts — Questions  for  Court. 
In  a  suit  to  compel  specific  performance,  whether  a  contract 
is  inequitable  is  not  a  question  for  jury,  but  for  the  Court, 
and  the  jury  can  only  find  the  facts.     Whitted  v.  Fuquay,  68. 

Factors — Advances — Counter-claim . 
Where  a  factor  bnioigs  an  action  to  recover  advances,  amd  de- 
fendant sets  up  counter-claim   for  wrongful  sale,  the  issue 
raised  is  a  question  for  the  jury.    S.  Blaisdale  Co.  v.  Lee,  365. 

Evidence — Credibility — Railroads. 

The  credibility  of  evidence  is  a  question  for  the  jury.  Hal- 
tom V.  Railroad,  255. 
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QUESTIONS  FOR  JURY— Continued. 

Directing  Verdict. 

Tlie  Court  condemns  the  growing  tendency  to  take  causes 
from  the  jury,  where  disputed  Issues  of  fact  are  to  be  passed 
upon.     Wright  v.  Railroad,  225. 

Directing  Verdict — Railroads — Defective  Machinery. 

Whether  there  was  defective  machinery  on  a  derailed  freighA 
train,  was  a  questlofli  for  the  jury,  and  the  Court  should  not 
bave  directed  a  verdict  for  defendant  on  the  evidence  of  the 
conductor.     Wright  v.  Railroad,  225. 

Specific  Performance — Contract — Issues — Trial, 
Where  a  person  alleges  that  he  sold  land  in  solido  and  the 
defendant  contends  that  It  was  sold  by  the  acre — ^there  being 
a  deficiency — it  is  for  the  Jury  to  say  how  the  land  was  sold. 
Bird  V.  Bradhurn,  411. 

QUESTIONS  OF  FACT— See  "Findings  of  Court;"  **Appeal." 

QUESTIONS  OF  LAW— See  "Findings  of  Court;"  "Appeal." 

QUO  WARRANTO— See  "Costs;"  "Appeal." 

R. 

RAILROADS — ^See  "Personal  Injuries;"  Easements;"  "Limitatioic 
OF  Actions;"  "Contributory  Negligence;"  "Parties;"  "Neg- 
ligence;" "Master  and  Servant;"  "Carriers." 

Cross-ties — Instiuctions — Contributory  Negligence  — Negligence 
— Infants. 
Where  a  railroad  compamy  piles  its  cross-ties  on  an  unused 
portion  of  a  public  street  and  in  a  dangerous  manner,  and 
the  company  has  knowledge  that  it  id  the  custom  of  children 
to  play  upon  them,  'it  will  be  held  negligent  where  a  child, 
too  young  to  be  bound  by  the  rules  of  contributory  negli- 
gence, is  injured  by  the  ties.     Kramer  v.  Railroad,  328. 

Appliances — Questions  for  Jury. 

It  is  for  the  Jury  to  say  from  their  own  common  sense  and 
knowledge  acquired  by  experience,  whether  a  train  could 
have  been  stopped  Im  time  to  prevent  the  disaster.  Wright  v. 
Railroad,  225. 

Defective  Machinery — Questions  for  Jury — Directing  Verdict. 
Whether  there  was  defective  machinery  on  a  derailed  freight 
train,  was  a  question  for  the  jury,  and  the  Court  should  not 
have  dilrected  a  verdict  for  defendant  on  the  evidence  of  the 
oonduotor.    Wright  v.  Railroad,  225. 
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R  AILRO  A.DS— Continued. 

Brakes  and  Couplers — Questions  for  Jury. 
Whether  a  train  was  provided  with  proper  appliances  so  ae  to 
prevent  a  derailment,  is  a  question  for  Uie  Jury.    Wright  v. 
Railroad,   225. 

Parties — Necessary — Receivers — The  Code,  Sec.  1255. 
An  insolvent  railroad  company  is  not  a  necessary  party  to  a 
suiit  against  a  purchaser  at  foreclosure  of  mortgage  on  its 
road,  for  an  injury  while  d/t  was  operating  the  road.    Howe 
V.  Harper,  356. 

Judgment  — Insolvent  Corporation  — Foreclosure  — Personal  In- 
juries— Receivers — The  Code,  Sec.  1255. 
In  an  action  for  tort  committed  by  an  insolvent  corporation, 
against  purchaser  at  foreclosure  of  the  property  of  the  in- 
solvent company,  the  receiver  of  the  insolvent  railroad  com- 
pany being  a  party,  judgment  should  be  against  the  pur- 
chaser, subject  to  be  crediited  with  the  sum  which  the  receiver 
may  pay.    Howe  v.  Harper,  356. 

Personal  Injury — Burden  of  Proof — Negligence. 
A  derailment  of  a  train  raiises  a  presumption  of  negllg^ence  on 
part  of  railroad  company.     Wright  v.  Railroad,  225. 

RAILROAD  COMMISSION— See  "Corporation  Commission." 

RAPE — See  "Assault;"  "Evidence." 

Punishment — Sentence — 8tate*s  Prison — The  Code,  Sec.  1096, 
Sentence  of  a  persofn  convicted  of  rape  to  10  years  in  the 
State's  prison,  under  Acts  1895,  chap.  295,  does  not  conflict 
with  The  Code,  sec.  1096.    State  v.  Rippy,  516. 

REAL*  ESTATE — See  "Justice  of  the  Peace." 

RECEIPTS : 

Evidence — Contract. 
A  party  setting  up  and  claiming  benefits  under  a  receipt  is 
bound  by  all  its  terms.    Rawls  v.  White,  17. 

Estoppel — Laches. 
The  laches  of  a  peraon  who  can  not  read,  in  not  having  a  re- 
ceipt read  to  her,  does  not  estop  her  from  setting  up  her 
rights   under   it.    Rawls  v.  White,  17. 

RECEIVERS — See  "Railroads;"  "Judgment;"  "Contempt;"  "Mort- 
gages;" "Rents;"  "Parties." 

Appeal. 
A  receiver  is  not  justified  in  appealing  from  a  judgment  in 
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RECEIVERS— Continued. 

an  action  between  creditors,  as  to  the  dlstnibutlon  of  a  fund. 
Bank  v.  Bank,  432. 

Appointment — Admissions. 
Where  affidavit  filed  subsequent  to  aniswer,  admits  appoint- 
ment of  plaintiffs  as  foreign  receivers,  dt  relieves  them  from 
proving  their  appointment.    Person  v.  Leary,  114. 

Foreign — Proof  of  Appointment. 
When  receivers  of  a  fo-reign  court  make  a  motion  for  a  con- 
tinuance of  a  restraiindng  order,  the  fact  of  their  appoint- 
ment, if  denied  in  the  answer,  in  the  absence  of  subsequent 
admissions,  must  be  proved  by  a  certified  copy  of  their  ap- 
pointment.   Person  v.  Leary,  114. 

Appointment — Circuit  Court — Jurisdiction — Corporations — Cred- 
itor's Bill. 
A  Circuit  Judge  has  no  power  to  appoint  a  receiver.    Bank  v. 
Bank,  432. 

Title — Appointment. 
The  title  of  a  receiver  relates  only  to  the  time  of  his  appoint- 
ment, and  vialid  liens  existiing  at  that  time  are  not  divested 
thereby.    Bank   v.   Bank,   432. 


II 


RESCORDS— See  "Evidence;"  "Lost  Instruments. 

REDEMPTION— See   "Moktoaoes;"    "Foreclosure   of   Mortqaqes;" 
"Notice;"  "Tax  Titles." 

REFEREE— See  "Amendments". 

Findings  of  Fact — Appeal. 

Findings  of  fact  by  a  referee,  under  a  consent  reference,  are 
final  and  can  not  be  reviewed  on  appeal,  unless  based  upon 
incompetent  evidence.     Cochran  v.  Improvement  Co.,  386. 

REFERENCES— See  "Findings  of  Court." 

REXJISTRATION— See     "Mobtgaoes;"     "Assignment;"     "Chattel 
Mortgages;"  "Deeds;"  "Presumptions". 

Deeds — Probate — Acknowledgment — Partition. 
Where   probate   of  deed   reaites    the    acknowledgment    and 
privy  examination  of  the  wife  of  the  grantor  only,  it  is  insuf- 
ficient and    dloes    not    authorize     registration.    Hatcher    v. 
Hatcher,  200. 

R&INSURE— See   "Insurance." 

REMAND— See  "New  Trial;"  "Appeal;"  "Supreme  Court;"  "Man- 
date." 
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REHEARING: 

Former  Adjudication — Res  Judicata — Appeal. 

It  Is  not  allowable  to  rehear  a  cause  by  raising  the  same 
points  upon  a  second  appeal.    Hendon  v.  Railroad,  110. 

2few  Trial — Neioly-discovered  Evidence — Motion. 

A  motion  for  new  trial  will  not  be  eivtertained  on  a  petition 
to  rehear,  evem  if  due  diligence  has  been  shown.  Flemfning 
V.  Borden,  214. 

Arbitration — New  Trial — Vendor  and  Purchaser — Appeal. 
Where  a  Judgmenit  is*  set  aside  in  an  action  between  a  vendor 
and  purchaser,  for  error  in  issue  as  to  ren.tal  value  of  prop- 
erty, and  Supreme  CJourt  attempts  to  adjust  the  rent  thereof,  a 
new  trial  will  be  granted  on  rehearing,  in  order  that  such 
iasue  may  be  submitted.    Pass  v.  Brooks,  119. 

RELEASE : 

Carriers — Negligence — Personal  Injuries — Railroads. 
An  instrument,  releasing  a  railroad  com^pany  from  liability 
by  reason  of  an  injury  sustained  by  a  person,  containing  the 
following  provision:  "It  being  hereby  expressly  declared  to 
be  the  intention  of  this  instrument  to  forever  release  the 
said  Southern  Railway  Company  Company  and  the  North 
Carolina  Railroad  Company,  from  any  and  all  other  claims, 
demands,  or  rigbts  of  acb'.onis  of  every  nature,  originating 
prior  to  this  date,  because  of  any  like  cause  or  causes  of 
complaint;"  does  not  release  the  railroad  company  from  lia- 
bility by  reason  of  any  injury  to  the  person,  except  that 
expressly  stated  in  the  release.    Jeffreys  v.  Railroad,  877. 

REMAINDERS : 

Estate — Life  Estate — Contingent  Remainders — Bale — Infants — 
Equity— Wills. 
Where  there  are  contingent  and  vested  interests  under  a  will 
subject  to  a  life  estate,  a  court  of  equity  has  power  to  order  a 
sale  to  subserve  the  interests  of  all  the  devisees,  if  any  of 
the  contingent  remaindermen  are  in  esse  and  represented; 
but  if  infants  are  interested,  equity  requires  that  they  be 
properly  represented  and  protected,  and  it  must  be  found  as  a 
fact  that  a  sale  of  the  property  before  the  death  of  the  life 
tenant  will  be  for  their  benefit    March  v.  Dellinger,  360. 

Waste — Right  to  Restrain — Contingent  Remainder — Injury, 
A  contingent  remainder  is  such  an  interest  in  land  as  will 
be  protected  against  injury  or  waste.    Peterson  v.  Ferrell,  169. 

REMAINDERMAN— See  "Tax  Titles." 
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RESMOVAL  OF  CAUSES: 


Mayor — Justices    of    the    Peace — Criminal    Law — Ordinances — 
Venue. 
In  a  prosecution  for  violation  of  a  town  ordinance  before  a 
mayor,  the  defendant  is  not  entitled  to  a  removal.    State  v. 
Joyner,  541. 

Order,  Notirappealahle. 
Ordftr  of  State  court  to  its  clerk  to  certify  the  record  of  a  Fed- 
eral court,  after  the  latter  court  has  ordered  It  removed  Is 
not  appealable.    Mayo  v,  Dockery,  1. 

RENTS — See  "Mortgages;"  "Assignments;"  "Vendob  and  Pubcha- 

SEB." 

Mortgages — Receivers — Junior  Mortgagees — Senior  Mortgagees, 
Where  a  Junior  mortgagee  in  a  foreclosure  suit  makes  a  mo- 
tion for  a  receilver,  Buch.  mortgagee  Is  entitled  to  the  rents 
accruing  during  the  foreclosure.    Faison  v.  Hicks,  371. 

RES  JUDICATA — See  "Former  Adjudication." 

RESERVATIONS— See  "Deeds." 

RESISTING  OFFICERS — See  "Obstructing  Justice." 

RESTRAINING  ORDER— See  "Injunction." 

RESTRAINT  OF  TRADES— See  "Contracts." 

REj-SALE — See  "Foreclosure  of  Mortgages." 

REJ-TRIAL— See  "Evidence;"   "Trial." 

REVOCATION— See   "Wills." 

RIGHT-OF-WAY— See  "Injunction." 

RULiEiS  OF  DEISCENT — See  "Succession." 

S. 

SALE — See  "Estates;"  "Infants;"  "Trover;"  "Evidence;".  "Chat- 
tel Mortgages;"  "Tender;"  "Mortgages;"  "Tax  Titles." 

SALE  OF  LAND — See  "Specifio  Performance." 

SALES: 

Warranty — Measure  of  Damages, 
The  measure  of  damages  for  sale  of  seed  rice,  which  failed  to 
grow  as  guaranteed,  is  the  amount  paid  for  the  seed,  the 
preparation   of   the   soil,   the   planting  of   the   seed,   and   a 
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SAhE^— Continued. 

reeiaonable  reoit  for  the  land,  leas  the  amoimt  for  whdch  the 
land  could  have  been  rented  for  some  ofther  crop.  Reiger  t?. 
Worth,  230. 

SCHEDULE  OF  PREFERRED  DEfflTS — See  "Assignment  fob  the 
Benefit  of  Creditors." 

SCINTTIiLA     OF   EVIDENCE — See   "Evidence;"    "Quesjtionb    fob 
Jury." 


SECTION  MASTER—See  "Nbougknce." 

SBINIOR  MORTGAGEE)— See  "Mortgages;"  "Foreclosure  of  Mort- 
gages." 


SENTENCE — See  "Punishment. 


t» 
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SEPARATE   ESTATE}— See  "Husband  and  Wife;"   "Homestbad;' 
"Mortgages." 

SEPARATE  PROPERTY — See  "Negotiable  Instruments." 

SERVICE  OF  COUNTER  CASE— See  "Appeal;"  "Case  on  Affbai. 

SERVICE  OF  PROCESS: 

Infants — Ouardian  ad  Litem — The  Code,  Sec.  217,  8uhd.  2 — 8unu 
mons. 
Where  an  infant  appears  by  guardian  ad  litems  a  copy  of  the 
summons  having  been  left  with  him,  and  served  on  his  guar- 
dian, the  fact  that  no  copy  of  summons  was  left  with  his 
"father,  mother  or  gruardian,"  is  imma/terial.  Roseman  v. 
Roseman,  494. 

Summons — Justice  of  the  Peace — Sheriff — Coroner — Special  Of- 
ficers— Acts  1891,  Chap,  173. 
Acts  1891,  ch.  173,  providing  for  deputizing  special  offlcers 
where  the  sheriff  and  Coroner  are  interested,  apply  to  Courts 
of  Justices  of  the  Peace.    Baker  v.  Brem,  322. 

SESSION  LAWS— See  "Acts;"  "The  Code." 

SETTING  ASIDE  JUDGMENT— See  "Judgment." 

SEATING  ASIDE  VERDICT— See  "Verdict." 

SETTLEMENT  OF  DECEDENT'S  ESTATES— ^See  "Succession." 

SHAREHOLDERS — See  "Parties;"  "Corporations. 
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SHERIFF — See  "Sebvice  or  Pbocess;"  "Obstruotino  Justice." 

Mandamus — Execution. 
MandamiLB  will  not  lie  to  convpel  ia  sheriff  to  sell  land  liable 
to  execution,  where  there  is  an  adequate  remedy  ait  law. — 
Wright  v.  Bond,  39. 

Taxes — Defense — Inso  Iven  ts — Pleadings . 
Where  defense  of  sheriff  to  an  action  otn  his  bond  for  taxes 
due  by  him,  iis  a  refusal' of  credits  to  which  he  claims  he  is 
entitled,  he  must  set  out  such    credits    specdfloally    in    his 
answer.    Williamson  v.  Jones,  178. 

Penalties — Taxes. 
Where  a  sheriff  fails  to  pay  the  itaxes  required  by  law,  he  is 
liable  for  penalty  of  $2,500,  and  2  per  centum  monthly  In- 
terest.    Williamson  v.  Jones,  178. 

Accounting  — Insolvents  — Fraud  —  Special  Error  —  Defense  — 
Taxes. 
The  auditing  of  account  of  sh>eriff  by  Ck>unity  Commissioners 
is  prima  facie  evidence  of  its  correctness,  and  it  is  impeach- 
able only  for  fraud  or  special  error.  Williamson  v.  Jones, 
178. 


SHERIFF'S  DEBI>— See  "Tax  Title." 

SLANDER — See    "Evidence;"     "Discoveby,    Pboduction    and    In- 
spection." 

Special  Damages — Vindictive  Damages — Malice — Exemplary 
Damages — Punitive  Damages — Libel. 
When  the  slander  amounts  to  an  lindictable  felony.  It  is  not 
necessary  to  prove  actual  or  special  damages,  and  Tindictiye 
damages  may  be  awarded  If  malice  be  shown.  Upchurch  v. 
Robertson,  127. 

General  Issue — Plea — Evidence — Competency — Damages. 
When  defendant  pleads  general  issue,  in  a  suit  for  slander, 
evidence  in  justification  or  mitigation   is  incomipetent.     r/p- 
church  V.  Robertson,  127. 

SOLICITOR— See  "Argument  of  Counsel." 

SPECIAL  APPEARANCE:S— See  "Appearances." 

SPECIAL  DAMAGES— See  "Damages." 

SPECIAL  ERROR—See  "Shebhts;"  "Taxes." 

SPECIAL  INSTRUCTIONS— See  "Instkuctions." 

SPEX:!IAL  OFFICERS— See  "Service  of  Process." 
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SPECIAL.  VERDICT: 

Judgment — When  Supreme  Court  toill  reverse  judgment  of 
Court  helow — Issues — Appeal, 
The  Supreme  Court  will  not  reverse  the  Judgment  of  the  trial 
court,  where  Issues  were  suhmitted  to  the  jury,  and  a  verdict 
rendered,  unless  the  verdict  was  a  special  one.  Jones  v.  Rail- 
road, 188. 

SPECIFIC  PERFORMANCE: 

Defenses — Contract. 
The  fact  that  a  party  had  miade  a  had  trade  does  not  relieve 
hi!m  from  the  specific  performance  of  his  contract    Whitted 
V,  Fuquay,  68. 

Executory  Contract. 

A  person  askdng  for  specific  performance  of  an  executory  con- 
tract must  show  he  is  ahle  and  ready  to  perform  hds  part 
of  it.    Bird  v.  Bradhurn,  411. 

Contract — Question  for  Jury — Issues — Trial. 
Where  a  person  alleges  that  he  sold  land  in  solido  and  the 
defendant  contends  that  it  was  sold  hy  the  acre — ^there  being 
a  deficiency — ilt  is  for  the  Jury  to  say  how  the  land  was  sold. 
Bird  V.  Bradhurn,  411. 

Former  Adjudication — Judgment — Two  Causes  of  Action — Win. 
A  Judgment  that  a  party  can  not  recover  a  sum  set  aside  in  a 
will  for  the  erection  of  a  fence,  is  no  har  to  an  action  against 
the  executor  for  the  specific  performance  of  the  provision 
to  build  such  fence.    Cahe  v.  Vanhook,  424. 

Contracts — Questions  for  Jury — Questions  for  Court. 
In  a  suit  to  compel  specific  performance,  whether  a  contract 
is  inequitable  is  not  a  question  for  Jury  but  for  the  Court, 
and  the  Jury  can  only  find  the  facts.     Whitted  v.  Fuquay,  68. 

Notice — Fraud. 
When  a  pai*ty  is  put  upon  ii<nquiry,  he  is  presumed  to  have 
notice  of  every  fact  which  a  proper  examiinatiom  would  enable 
him  to  find  out.     Whitted  v.  Fuquay,  68. 

Statute  of  Frauds — Paiol  Evidence — Sale  of  Land — Vendor  and 
Purchaser — The  Code,  Sec.  1554. 
A  parol   contract  to   buy   land  can  not  be  enforced,  if  the 
statute  of  frauds  is  pleaded.    Davis  v.  Yelton,  348. 

SPEXJIAL  PROCEEDINGS: 

Creditors — Clerk  Superior  Court — Administrators — Jurisdiction, 
The  Clerk  of  the  Superior  Court  has  exclusive  original  juria- 
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SPECIAL  PROCEEDINGS— Con^niAfd. 

diction    of   proceedings   to   settle  the  estates   of   decedents. 
Baker  v.  Carter,  92. 

SPLITTING  CAUSES  OF  ACTION—See  "Actions." 

STATUTES : 

Pleadings — Appeal — Carriers — Public  Laws — Private  Laws, 
A  corporation,  to  tal^e  advanitage  of  a  provision  in  iits  charter 
as  a  defense,  muse  specifically  plead  it,  a  charter  being  a 
private  statute.     Corporation  Commission  v.  Railroad,  283. 

STATUTES  AT  LARGE— U.  S.   (18  St.,  470). 
Mayo  V.  Dockery,  11. 

STATUTE  OF  FRAUDS — See    "Vendok    and    Pubchaseb;"    "Con- 
tbact;"  "Improvements;"  "Fraud,  Statute  of.' 
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STATE — See  "Counties.*. 

STATE  GOVERNMENT— See  "Counties." 

STATE  OFFICERS— See  "Officers." 

STATUTES  OF  DISTRIBUTION— See  "Succession." 

STATUTE  OF  LIMITATIONS — See  "Limitation  of  Actions." 

STIPULATIONS— See  "Carriers;"  "Negligence." 

STOCK — ^See  "Lost  Instruments;"  "Corporations.' 
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STOCKHOLDERS— See  "Banks  and  Banking;"  "Parties;"  "Prin- 
cipal AND  Agent;"  "Power  of  Attorney;"  "Corporations." 

SUBSCRIPTIONS— See  "Parties;"  "Corporations;"  "Fraud;"  "Lim- 
itation of  Actions." 

SUBSEQUENT  WILL— See  "Wills." 

SUCCESSION: 

Will — Distribution. 

Where  a  will  directs  that  property  be  divided  equally  among 
four  children  and  two  grandchildren,  namiimg  them,  each  of 
the  grandchildren  are  entitled  to  a  one-sixth  part.  Marsh  v, 
Dellinger,  360. 

SUFFICIENCY  OF  COMPLAINT— See  "Complaint." 

SUFFICIENCY  OF  EVIDENCE— See  "Evidence." 

SUFFICIENCY  OF  INDICTMENT— See  "Indictment." 

SUIT  IN  EQUTY— See  "Usury;"  "Interest." 
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SUMMONS — See  "Sicbvice  of  Pbocess;"  "Infants/' 

SUPERIOR  COURTS— See  "Clerks  of  Courts;"  "Trusts;"  "Juiiia- 

DICTION." 

Jurisdiction. 

Where  Superior  Court  acquires  JurisdiotiLosi  of  any  part  of  the 
matter  involved  in  a  <5uit  it  will  proceed  to  determine  the 
whole.    Baker  v.  Carter,  92. 

Verdict — Betting  Aside — Weight  of  Evidence — Superior  Court. 
Trial. 
The  trial  judge  has  the  right  to  set  aaide  a  verdict  as  a^rainst 
the  weight  of  evidence.    The  Supreme  Court  has  no  such 
power.    Whitted  v.  Fuquay,  68. 

Grand  Jury — Quashing  Indictment-— Criminal  Law, 
Acts   1899,  chap.   693,  providing  for  an  extra  teim  of  the 
Superior  Court  without  a  grand  Jury,  dis  constitutional.  State 
V.  Brown,  562. 

Or  and  Jury — Quashing  Indictment — Criminal  Law, 
Quashal  of  an  indictment  returned  hy  a  grant!  jury  at  an 
extra  term  of  the  Superior  Court,  held  proper,  where  the 
statute  providing  for  an  extra  term  makes  no  provision  for  a 
grand  jury.    State  v.  Brown,  562. 

Clerk — Jurisdiction. 
Acts  1887,  chap.  276,  allowing  parties  im  an  action  before  the 
Superior  Court  to  have  all  matter  In  controversy  heard,  ap- 
plies only  to  cases  commenced  before  the  clerk.    Baker  v. 
Carter,  92. 

SUPREME  COURT— See  "Costs." 

Appeal — Remand — Jurisdiction  of  Supreme  Court — Continuance 
on  Docket — Dismissal. 
Where  Supreme  Court  remands  a  case  and  it  is  inadvertently 
kept  on  its  docket,  any  subsequen^t  ordenEr  In  Supreme  Court 
are  nullities.    Finlayson  v.  Kirhy,  222. 

Correction — Inadvertence — Records — Notice — Judgment, 
Supreme  Court  may  correct  a  judgment  erroneously  entered, 
at  a  former  term,  on  notice  to  the  oppoaLte  party.    Board  of 
Education  v.  Henderson,  8. 

Verdict — Setting  Aside — Weight  of  Evidence — Superior  Court — 
Trial. 
The  trial  jud^re  has  the  right  'to  set  aside  a  verdict  as  against 
the  weight  of  evidence.    The  Supreme  Court  has  no  such 
power.    Whitted  v.  Fuquay^  68. 
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SUPREME  COURT— Confrnwed. 

Verdict — Evidence — Bu^ciency. 
The  Supreme  Court  can  go  no  farther  than  to  say  whether 
there  is  any  evidence  upon  which  the  jury  might  reasonably 
have  found  the  verdiict.    Whitted  v.  Fuquay,  68. 

Exceptions — Objections. 

No  other  exceptions  than  those  sot  out  in  the  record  will  he 
considered  by  the  Supreme  Court,  othor  than  excefptions  to 
the  Jurisdiction,  or  because  the  complaint  does  not  state  a 
cause  of  action,  or  motionis  dn  arrest  of  Judgment  for  the  in- 
sufficiency of  an  indictment    Hendon  v.  Railroad,  110. 

Costs — Subject-Matter    of    Case    Destroyed — Case    Settled — Quo 
Warranto. 
The  Supreme  Court  will  not  determine  the  merits  of  a  case 
simply  for  the  purpose  of  deciding  who  shall  pay  the  admit- 
ted costs.    Taylor  v.  Vann,  243. 

SUPREME  COURT  RECORD— See  "Evidence." 

SURPLUSAGE— See  "Indictment." 

SURRENDER— See  "Insubance." 

T. 

I'AX  SALE— 'See  "Tax  Tttles." 
TAX  TITLES: 

Redemption — Remainderman — Life  Tenant — Municipal  Taxes — 
Acts  1895;  Chap.  119,  Sec.  99— r?ie  Code,  Sec.  3699. 
A  remaindermaa  has  two  years  in  which  to  redeem  from  a 
tax  Fale   and  this  applies  to  taxes  of  the  city  of  Oreensboro. 
Tiddy  0.  Ofnv€6    502. 

Trust  Deed — Mortgages — Widow — Dower. 
A  widow,  having  a  riglut  of  dower  in  the  excess  of  the  pro- 
ceeds from  sale  of  land  under  trust  deed,  is  a  party  m  inter- 
est, and  can  not  defeat  the  rflghts  of  the  cestui  que  trustent  or 
the  children  of  hetr  deceased  husband  by  buying  the  same  at 
a  tax  sale.    Insurance  Co.  v.  Day,  133. 

Evidence — Deed — Sheriff^s    Deed—Execution — Sale — Issuance — 
Proof. 
The  recital  of  execution  amd  sale  in  a  sheriffs  deed  is  prima 
fade  evidence  thereof.    Wainwright  v,  Bohhitt,  274. 
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TAX  TITLES— Con^tnwed. 

Notice — Tax  Bale — Computation  of  Time — Redemption — Tender. 
Agent. 
Where  an  owner  of  land  has  until  a  certain  day  to  redeem 
land  sold  for  taxes,  a  tender  of  the  tax  on  that  day  by  owner, 
or  agent,  is  in  time.     Thomas  v.  Nichols,  319. 

Tax  Sale — Sheriffs  Deed — Notice — Redemption — Non-Resident — 
Publication — Deed. 
Purchaser  of  land  ait  a  tax  sale  must  comply  strictly  with  the 
statute  as  to  the  time  for  giving:  notice  by  publication  to  a 
non-resident  owner  of  the  land.     Thomas  v.  Nichols,  319. 

TAXATION: 

Capitation     Tax — Distribution — Public      Schools — Constitution, 
Art.  y.  Sec.  2. 
Not  less  than  75  per  cent  of  the  capitation  tax  must  be  de- 
voted to  school  purposes.    School  Directors  v.  Commissioners, 
263. 

TAXES: 

Liens — Mortgagee. 
A  mortgagee  is  not  liable  for  taxes  on  mortgaged  property 
although  his  Hen  ils  secondary  to  the  lien  for  taxes.    Insur- 
ance Co.  V.  Day,  133. 

Sheriffs — .4  ccounting — Insolvents — Fraud — Special  Error — De- 
fense. 
The  auditing  of  account  of  sheriff  by  County  Commissioners 
is  prima  facie  evidence  of  its  correctness,  and  it  is  impeach- 
able only  for  fraud  or  special  error.  Williamson  v.  Jones, 
178. 

Sheriffs — Penalties. 
Where  a  she^iff  falls  to  pay  the  taxes  required  by  law,  he  is 
liable  for  penalty  of  $2,500,  and   2  per  centum  monthly   in- 
terest.    Williamson  v.  Jones,  178. 

TELEGRAPHS: 

Evidence — Competency — Hearsay  Notice. 

Conversations  with  an  agent  of  a  telegraph  company  before, 
and  declarations  by  him  after  sending  a  message,  are  incom- 
petent to  fix  the  company  with  notice  of  dts  importance.  Dar- 
lington V.  Telegraph  Co.,  448. 

Damages — Notice — Mental  Anguish. 
A  telegraph  company  is  liable  for  damages  for  mental  an- 
guish, caused  by  failure  to  promptly  deliver  a  message,  only 
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TBLEGRAPHS—Oonttnucd. 

when  it  has  noUce  of  Its  importance.  Darlington  v.  Tele- 
graph Co.,  448. 

Negligence — Damages — Actual.  * 

Where  there  is  negli^nce  by  a  telegraph  company  in  sending 
a  message,  it  is  liable  for  actual  damages  to  the  sender.  Dar- 
lington V.  Telegraph  Co.,  448. 

TENDER: 

Indemnity  Bond — Costa. 

When  plaintiff  failed  to  tender  an  indemnity  bond  as  provided 
by  Acts  1885,  chap.  265,  and  defendant  admitted  rdght  of  plain- 
tiff to  the  reissue,  plaintiff  is  liable  for  oostfi.  Hendon  v. 
Railroad,  110. 

Notice — Tax  Sale — Computation  of  Time — Redemption — Tender, 
Agent — Tax  Titles. 
Where  an  owner  of  land  has  until  a  certain  day  to  redeem 
land  sold  for  taxes,  a  tender  of  the  tax  on  that  day  by  owner, 
or  agen^;.  Is  in  Ume.    Thomas  v.  Nichols,  S19. 

Chattel  Mortgage — Sale — Trover — Conversion. 
A  mortgagee  unneceeaarily  selling,  after  a  fudl  and  lawful  ten- 
der, would  be  guilty  of  a  breaoh  of  trust  and  thereby  render 
himself  liable  to  the  injured  party.    Taylor  v.  Brewer,  75. 

TERMS  OF  SUPERIOR  COURT— See    "Grand    Juby;"    "Supemob 

COUBT." 

TENANTS  IN  COMMON: 

Mortgages — Foreclosure  Pending  Partition. 
A  tenant  In  common  can  not  estop  the  mortgagee  of  his  co- 
tenant  from  foreclosing  by  making  such  mortgagee  a  party 
to  proceedings  for  partition.    Craft  v.  Association,  163. 

THE  CODE: 

Sec.  118.    Ebcecutor^,  etc.,  and  officers  may  execute  mortgage 

in  liieu  pf  bond.    Valentine  v.  Britton,  57. 

Sec.  138.    Period  of  limitation,  objeotton  must  be  taken  by 

answer.    King  v.  Powell,  10. 

Sec.  141.    Title  to  reai  property  by  possession  under  color. 

Smith  V.  Tew,  299. 

Sec.  148.    Person  under  disabilities.    Smith  v.  Tew,  299. 

Sec.  149.    Cumulative  disabilities.    Smith  v.  Tew,  299. 

Sec.  150.    Railroad,  etc.,  not  barred.    Smith  v.  Tew,  299. 

127 43 
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THB  CODB — Continued, 

Sec.  152.     Statute  of  limdtatLon.    Arrington  v.  Arrinffton,  190. 

.See.  155.    Three  years  atatute  of  Hmd'tatlons.    Oeer  v.  Water 

Co.,  349. 

Sec.  171.    Acknowledgment  by  partner,  etc.,  after  dicsoliitlonu 

Luton  17.  Badham,  96. 

Sec.  172.    Acknowledgement  or  new  promiee  miist  be  In  writr 

ing.    Luton  v.  Badhatn,  96;  Raby  v.  Stuman,  463. 

Sec.  177.    Action  by  party  in  linteroBt    Shoaf  v.  Insurance 

Co.,  308. 

Sec.  181.    When  infants  to  defend  by    guardian    ad    litem, 

Roaeman  v.  Roseman,  494. 

Sec.  217,  subsec.  2.  Manner  of  service  of  summons  on  minora. 

Roaeman  v.  Roaeman,  494. 

Sec.  255.    Duty  of  Judge  on  appeal.    RoseTnan  v,  Aofenum, 

494. 

Sec.  266.    Answer  in  action  for  damages  for  libel  or  olander. 

Upchurch  V.  Rohertaon,  127. 

Sec.   268.    Allegationfi   in   complajimt   not  denied   in   answer 

deemed  to  be  true.    Jeffreya  v.  Railroad,  877. 

Sec.  269.    Material  yariance  in  pleadings.    Hendon  v.  Rail- 

road,  110. 

Sec.  270.    Immaterial  variaAice.    Hendon  v.  Railroad,  110. 

Sec.  272.    Amendment  of  pleadings.    Cantwell  v.  Herring,  81. 

Sec.  273.    Amendmenjts  before  and  after  judgment    CantweU 

17.  Herring,  81;  Hendon  17.  Railroad,  110;  Nime 
Mfg.  Co.  17.  Blythe,  325. 

Sec.  274.    ReUef  in  ca0e  of  mistake,  surprise  or  excusable 

neglect.    Cantwell  v.  Herring,  81. 

Sec.  837.    Parties  to  application  for  injunotion  may  by  eon- 

sent,   designate   a  Judge  to  hear  tbe  flame. 
Cooper  17.  Cooper,  492. 

Sec.  349,  sub-sec.  2.    What  must  be  shown  to  procure  warrant. 

Howland  v.  Marahdll,  427. 

Sec.  351.    Warrant,  by  whom  granted.    Howland  v.  Marahall, 

427. 

Sec.  473.    Petition  to  be  filed  for  permanent  improyementa. 

Luton  V.  Badham,  96. 

Sec.  519.    Judgment  creditors  dissatisfied  may  object  to  allot- 
ment of  homestead.    Oatea  v.  Munday,  439. 


INDEX.  675 


THE  COD^— Continued. 

Sec.  625.    Wben  co9te  allowed  pladjitiff.    Taylor  v,  Vann,  243. 

Sec.  526.    When  cocrts  allowed  defendant.    Taylor  v.  Vant^ 

243. 
Sec.  540.    OoBts  on  appeal,  generally.    Taylor  v.  Vann,  243. 

Sec.  550.    How  appeals  taken.    State  v.  Freeman,  544. 

Sec.  574.    ESffect  of  compromiae.    Wittkowsky  v,  Baruo^,  813. 

Sec.  578.    Inspection  and  copy  of  books,  papers  and  docu- 

m exits,  how  obtained.    Sheek  v.  Bain,  266. 

Sec.  581).    Interest  not  to  exclude  witnesses.    AiUry  v.  Floyd, 

18G. 
Sec.  590.    Wh.en  party  may  be  examined.    Luton  v,  Badhatn, 

96;  Atiiry  v,  Floyd,  186;  Angel  v.  Angel,  451. 

Sec.  658.    Where  there  is  no  sheriff,  coroner  to  act    Baker 

V.  Brem,  322. 

Sec.  685.    How  corporations  may  convey  by  deed;  Todd  ajB  to 

existing  creditors.    Bank  v.  Bank,  432. 

Sec.  707,  subd.  22.  County  Oommissioiiers  to  establdsh  pub- 
lic hospitals.    Bell  v.  Commisaioners,  85. 

.Sec.  711.    Neglect  of  duty  by  County  Commissioners  a  mia- 

demeanor.    Bell  v.  Commissioners,  85. 

Sec.  832.  Summons,  by  whom  issued  in  Justice's  courts.  Baker 

V,  Brem,  322. 

Sec.  907.    Actions  removable  from  one  Justice  of  the  Peace 

to  anotheor  upon  affidavit    State  v.  Joyner,  641. 

Sec.  908.    Proceos  not  to  be  quashed  for  want  of  form.  Baker 

V.  Brem,  322. 

Sec.  1027.  False  pretenses;  obtaindng  advances  upon  repre- 
sentation of  ownership  of  property.  State  v* 
Torrence,  650. 

Sec.  1096.    Pundshment  for  felonies  not  specified.    State  v. 

Rippy,  516. 

Sec.  1097.    Punishmetnt  for  misdemeanors  not  Eq;>ecdfied.  State 

V,  Rippy,  516. 

Sec.  1089.    Unlawful  to  dispose  of  mortgaged  property.  State 

V.  Torrence,  550. 

Sec.  1132.  Who  may  issue  orimdnal  process.  State  v,  Joy- 
ner, 541. 

Sec.  1183.    Formal  objections  or  stay  of  Judgment  shall  not 

quash  indictments,  informatioin  and  impeach- 
ment. State  V.  McBroom,  528;  State  v.  Bryaon, 
674. 
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THE  CODE— Continu^rt/. 

Sec.  1256.  Property  of  corporatioais  not  exempt  tvom  cer- 
tain liabilities  on  account  of  moirtgagee.  Howe 
V,  Harper,  856. 

Sec.  1261.    Sectiona  1259  and  1260  of  The  Oode  applicable  to 

all  conveyances.    Cochran  v.  Improvement  Oo,, 
886. 

Sec.  1276.    When  Clerk  of  Superior  Court  may  appoint  tra«- 

tee.    Roaeman  v,  Roaeman,  494. 
Sec.  1286.    Causes  for  divoroe  from  bed  and  board.  Holloman 

V.  Holloman,  15. 

Sec.  1287.    Affidavit  required  in  divorce  suit    HollomAin  v, 

Holloman,  15. 

Sec.  1361.    Objecrtiion  to  deposition  must  be  made  in  writing 

before  trial.    Brittain  v.  Hitchcock,  400. 

Sec.  1373.    Production  of  papers.    Sheek  v.  Sain,  266. 

.   Sec.  1421.    Advertising  for  claims  by  executor  or  adminla- 

trator.     Valentine  v.  Brittain,  57. 

Sec.  1429.  When  coets  to  be  allowed  against  executor  or  ad- 
ministrator.    Valentine  v,  Brittain,  57. 

Sec.  1436.    Application  by  executor  or  administrator  to  eell 

real  property  for  assets.    Baker  v.  Oarier,  92. 

Sec.  1459.  Who  shall  pay  costs  of  iasues.  Valentine  v.  Brit- 
tain, 57. 

S^ec.  1489.  Death  by  wrongful  act.  Gray  v.  Little,  304;  Kra- 
mer V.  Railroad,  328. 

Sec.  1499.    Measure  of  damages.    Qray  v.  Little,  304. 

Sec.  1554.    Statute  of  frauds.    Luton  v.  Badham,  96;  Davis 

v.  Yelton,  348. 

Sec.  1754.    Possessiion  of  croj>s  deemed    vested    in    leasora. 

Powell  V.  Perry,  22. 

Sec.  1790.    Proceedings  to  enforce  lien.    Pugh  v.  Baker,  2. 

Sec.  1826.  Contracts  by  wife  not  a  free-trader.  Bank  v.  Ire- 
land, 238. 

Sec.  1835.    Contracts  between  husband  and  wife.    Bailey  v. 

Bailey,  474. 

Sec.  1836.    Contracts  between  husband  and  wife.    Bailey  o. 

Bailey,  474. 

Sec.  2058.    Erection  of  gates  across  highways.    Edwards  v. 

Supervisors,  62. 
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THE  CODE— Continued. 

Sec.  2092.    Slierdlf  to  publish  list  of  delinquent  tax  payers. 

Williamson  v,  Jones,  178. 

Sec.  2821.    Stock  law  territory.    Edwards  v.  Supervisors,  62. 

Sec.   3689.    In&polvenft  taxes  allowed    sheriff    on    settlement. 

Williamson  v.  Jones,  178. 

Sec.  3699.    Payment  of  taxes  by  life  tenant  or  remadndermen. 

Tiddy  v.  Graves^  502. 

Sec.  8818.    Criminal  Junisdlctioai  of  mayors  same  as  that  of 

Justices  of  the  Peace.    State  v,  Joyner,  641. 

Sec.  3820.    Violation  of  ordinance  a  misdemeanor.    State  v, 

Joyner,  541. 

Siec.    3836.    Usurious    interest.     Cheek    v.   Association,    121; 

Flemming  v.  Borden,  214. 

TIMBER — See  "Trespass;"  "Deeds." 

TIME— See  "Tax  Tttles;"  "Tendeb;"  "Depositions;"  "Pleading." 

TIME  FOR  FILING — See  "Assignment  fob  the  Benefit  of  Cbxd- 

ITORS." 

TITLES — See  "Tax  Titles." 

TORTS — See  "Municipal  Corporations;"  "Officers." 

■ 

TRANSCRIPT — See  "Costs;"  "Appeal;"  "Evidence." 

TRESPASS: 

Limitation  of  Actions — Diversion  of  Water — Easement — Dam- 
ages— The  Code,  Sec.  155 — Waters  and  Watercourses, 
The  unlawful  diversion  of  river  water  is  not  a  trespass  on 
realty,  but  it  is  so  nearly  in  the  nature  of  an  easement  as 
to  be  governed  by  the  same  statute  of  limitations.  Cfeer  v. 
Water  Co.,  349. 

Deeds — Reservations — Exceptions — Tim'ber. 

An  exception  in  a  deed  of  "pine  timber  while  I  hold  the  mdll," 
constitutes  a  reservation  for  the  life  of  the  grantor  only,  and 
a  deed  executed  by  his  heirs  conveys  nothing.  Bond  v.  Rail- 
road, 125. 

Deeds — Exceptions — Reservations — Timber. 
An  excpetlon  in  a  deed  of  "good  heart  pine  timber,  suitable 
for  mill  timber,"  constitutes  an  exception  and  prevents  the 
grantee  from  recovering  for  a  trespass  committed  by  cutting 
such  timber.    Bond  v.  Railroad,  125. 
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TRESPASS— Couti/4U«d. 

Burden  of  Proof — Cutting  Timber. 
Where  defendant  admi>ta  cutting  timber  but  claims  the  right 
under  contract  with  plaintiff,  who  denies  selling  timber  on 
entire  tract,  burden  is  on  defendant  (to  show  the  right  to  cot 
timber  on  the  dilsputed  part.    Williford  v.  Williama,  60. 

TRIAL — See  "Supreme  Court;"  "Superior  Court;"  "Vkbdict;"  "Evi- 
dence;" "Instructions;"  "Argument  of  Counsel;"  "Abuse  of 
Privilege;"  "Quehtions  for  Jury;"  "Pleading;"  "Variance.'* 

Appeal — Indemnity  Bond. 
On  appeal  defendant  can  not  object  that  the  Court  reqiiired 
plaintiff  to  comply  with  Acts  1885,  chap.  265,  and  give  in- 
demnity bond.    Hendon  v.  Railroad,  110. 

Judge — Jury — Findings  of  Fact — Verdict. 
That  the  judge  wrote  the  findings  of  the  jury.  If  they  agreed 
•to  and  returned  them  as  their  verdict,  does  not  vitiate  the 
verdict  though  it  is  irregular.    Aiken  v.  Lyon,  171. 

Yerdict — Directing — Prohibiting  Defense. 
It  is  error  for  the  Court,  after  plainitiff  has  rested,  to  direct  a 
verdict  for  him  and  refuse  to  allow  defendant  to  introduoe 
competent  evidence.    Porter  v.  White,  73. 

Instructions — Review — Appeal — Judge, 

When  the  trial  judge  states  that  he  adverted  fully  to  the  evi- 
dence, and  it  does  not  appear  that  he  was  requested  to  put 
hits  charge  in  writing,  it  will  be  presumed  that  he  oomplied 
fully  with  sec.  418  of  The  Code.    Upchurch  v,  Robertson,  127. 

Evidence — Re-trial — Former  Appeal. 

The  opindon  in  a  former  appeal  is  not  competeikt  evidence  on 
a  re-trial  of  the  case.     Chray  v.  Little,  304. 

Practice — Appeal. 

On  appeal  the  case  will  be  treated  'in  the  same  aspect  it  pre- 
sented in  the  court  below.    Hendon  v.  Railroad,  110. 

TROVEai — See  "Chattel  Mortgage;"  "Tender." 

Conversion — Possession  by  Bailee. 
Where  a  bailee  refuses  on  demand  to  deliver  a  note  to  the 
owner,  who  is  entitled  to  the  possession  thereof,  it  cooBtil- 
tutes  a  conversion,  and  an  action  of  trover  will  lie  against  the 
bailee.    Smith  v.  Durham,  417. 

Conversion — Chattel    Mortgage — Mortgagor — Agent — Sale — Bvi- 
dence. 
It  is  error  in  an  action  by  mortgagor  for  conversion,  to 
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TRO  V  ER— ( 'antinued. 

elude  evidence  that  property  was  delivered  by  mortga^r  to 
agent  of  mortgagee  with  authority  to  sell  and  apply  pro- 
ceeds to  payment  of  certain  debts.    Taylor  v.  Brewer,  75. 

TRUSTS— See  "Fraud." 

Appointment  of  Trustee — Jurisdiction — Clerk  of  Court — fifupe- 
rior  Court — Acts  1887,  Chap.  276. 
Where  Clerk  of  Superior  CJourt,  for  want  of  jurisdiction,  dia- 
mlsses  a  proceeding  for  the  appointment  of  a  tnustee,  on  ap- 
peal the  Judge  of  the  Superior  Oount  may  make  auch  ap- 
pa:<ntment.     Hoseman  v.  Roseman,  494. 

SuHiciency  of  Evidence  to  Establish — Trustee. 

There  being  more  than  a  scintilla  of  evidence  that  the  de- 
fendant held  certain  property  as  trustee,  that  question  aliould 
have  been  submitted  to  the  Jury.     Cohh  v.  Perry,  78. 

Trustee's  Refusal  to  Act — Will. 
A  trust  created  in  a  will,  leaving  certain  property  to  a  trus- 
tee to  be  inve&ted  for  the  benefit  of  daughter  of  testator  and 
other  persons,  will  not  fall  by  reason  of  the  appointed  true- 
tee  failing  to  act.    Roseman  v.  Roseman,  494. 

TRUSTEES— See  "Parties;"  "Wills;"  "Trusts." 

TRUST  DEED— See  "Tax  Titles." 

TWO  CAUSES  OF  ACTION— See  "Former  Adjudication." 

U. 

USAGE: 

Evidence — Custom. 
Custom  is  inadmissible  where  there  lis  direct  evidence  that 
it  was  not  observed  in  the  transaction  in  question.    Gammon 
V.  Johnson,  53. 

USURY— See  "Interest." 

Action  at  Law — Suit  in  Equity — Interest. 

In  an  action  to  recover  usurious  interest,  under  The  Code, 
sec.  3836,  paid  by  plaintiff  to  defendant,  it  is  not  neoeiasary  for 
pladsLtilf  to  account  to  the  defendant  for  the  legal  rate  of  in- 
terest, it  being  an  action  at  law,  not  a  suit  in  equity.  Cheek 
V.  Association,  121. 

Mortgages— Discharge — Husband  and  Wife — Extension  of  Time, 
Separate  Estate — Usurious  Consideration. 
Where  a  wife  executes  a  mortgage  on  her  separate  estate  to 
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TJSXJRY—Continv£d, 

i9dcure  a  debt  of  the  husband,  and  the  husband  securee  an  ex- 
tension without  consent  of  wife,  mich  extension  discharges 
the  mortgage,  though  the  consideration  of  the  extension  wafl 
usurious.    Flemming  v.  Borden^  214. 

V. 

¥ARIANCB: 

Indictment — Allegation  and  Proof — Evidence — Intoxicating  lAq- 
u6^8 — Criminal  Law. 
Where  an  indictment  charges  a  sale  of  initoxicatlng  liquors  to 
Will  SnUth,  it  is  Incumbent  on  the  State  to  prove  a  sale  to 
him.    State  v.  Tucker,  589. 

Immaterial    Variance — Comp laint — Answer — Pleadings — Trial, 
An  immaterial  varlfmce  between  the  complalut  and  answer 
should  be  disregarded.    Hendon  v.  Railroad,  110. 

Appeal — Theory  of  Review. 
On  appeal  defendant  can  not  object  that  the  action  was  tried 
on  a  different  aspect  from  that  alleged,  when  ne  acquiesced 
in  the  variance.    Hendon  v.  Railroad,  110. 

VENDOR  AND  PURCHASER— See  "Evidence;"  "Contracts;"  "Im- 

PROVEMENT." 

Parol  Contract  to  Convey  Land — Statute  of  Frauds — Improve- 
ments. 
A  vendor  in  possession,  who  repudiates  a  parol  contract  to 
convey  land,  is  liable  to  vendee  for  the  value  of  Imiprove- 

ments.    Luton  v.  Ba^ham,  96. 

Adverse  Possession — Vendor  and  Purchaser. 

The  possession  of  a  vendee  of  a  part  of  a  tract  of  land  ex- 
tends no  farther  than  the  boundaries  In  his  deed  so  as  to 
enure  to  the  benefit  of  the  vendor  of  the  entire  tract  Coch- 
ran V.  Improvement  Co.,  386. 

Specific    Performance — Statute    of    Frauds — Parol    Evidence — 
Sale  of  Land — The  Code,  Sec.  1554. 
A  parol   contract  to  buy  land   can  not  be  enforced,   if  the 
statute  of  frauds  is  pleaded.    Davis  v.  Yelton,  348. 

Rental  Value — Improvements. 

An  issue  as  to  the  rental  value  of  land  sought  to  be  recovered 
by  a  vendor,  liu  falling  to  show  that  the  value  computed  waa 
that  of  the  land,  without  the  improvements  thereon,  is  er- 
roneous.   Pass  V.  Brooks,  119. 


INDEX.  681 


VERDICT — See  "Spboial  Vebdiot." 

Evidence — Bufflciency, 

T(he  Supreme  Court  can  go  no  fiarther  tlian  to  say  whether 
there  is  any  evidence  upon  which  the  Jury  md^ht  reasonably 
have  found  the  verdict.    Whitted  v.  FuQuay,  68. 

Setting  Aside — Weight  of  Evidence — Superior  Court — Suprcfne 
Court — Trial, 
The  trial  judge  has  the  right  to  set  aside  a  verdict  as  against 
the  weight  of  evidence.    The  Supreme  Court  hes  no  such 
power.    Whitted  v.  Fuquayy  68. 

Directing — Prohibiting  Defense — Trial, 
It  is  error  for  the  Court,  after  plaiintlff  has  rested,  to  direct 
a  verdict  for  him  and  refuse  to  allow  defendant  to  introduce 
competent  evidence.     Porter  v.  White,  73. 

Directing  Verdict — Questions  for  Jury. 
The  Court  condemns  the  growing  tendency  to  take  causes 
from  the  jury,  where  disputed  issues  of  fact  are  to  be  passed 
upon.    Wright  v.  Railroad,  225. 

Estoppel — Judgment  notwithstanding  the  verdict — Record — Res 
Judicata, 
Although  judgment  Is  asked  notwithstandJing  the  verdict,  if 
the  judgment  is  rendered  upon  the  issues,  it  constitutes  an 
estoppel.    Aiken  v,  Lyon,  171. 

Directing   Verdict — Negative    Verdict — Negligence — Railroads — 
Instructions. 
When  there  is  no  evidence  tending  to  prove  contributory  neg- 
ligence, the  Court  may  instruct  the  jury  to  find  that  there 
was  no  such  negligence.    Haltom  v.  Railroad,  255. 

Trial — Judge — Jury — Findings  of  Fact. 
That  the  judge  wrote  the  findings  of  the  jury,  if  they  agreed 
to  and  returned  them  as  their  verdict,  does  not  vitiate  the 
verdict  though  .it  is  Irregular.    Aiken  v.  Lyon,  171. 

Railroads — Defective  Machinery — Questions  for  Jury — Direct- 
ing Verdict. 
Whether  there  was  defective  machinery  on  a  derailed  freight 
train,  was  a  question  for  the  jury,  and  the  Court  should  not 
have  directed  a  verdict  for  defendant  on  the  evidence  of  the 
conductor.    Wright  v.  Railroad,  225. 

Jury — Poll — Larceny — Burglary. 

Where,  upon  a  poll  of  the  jury,  a  juror  responds,  "I  agreed 
to  find  him  guilty  of  taking  the  money,"  it  is  error  for  Court 
to  order  verdict  of  guilty  of  larceny  entered  against  defend- 
ant.    State  V.  Overby,  514. 
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VERIFICATION: 

Amend  ment — Answer — Pleadinff. 
It  is  discretionary  with  the  trial  court  to  allow  an  amend- 
ment of  a  verification  to  an  answer.    Canttoell  v.  Herring,  81. 

VINDICTIVE  DAMAGES— See  "Damages." 

VENUE— See  "Jurisdiction." 

Removal  of  Causes — Mayor — Justices    of   the   Peace—OrinUndl 
Law — Ordinances, 
In  a  prosecution  for  violation  of  a  town  ordinance  before  a 
mayor,  the  defendant  is  not  entitled  to  a  removal.    State  v. 
Joyner,  541. 

Injunction — Objections — Waiver — The  Code,  Sec.  337 — Dif?oroe, 
Where  an  injunction  to  the  hearing  is  granted,  in  a  district 
other  than  that  in  whiicb  the  action  is  pending,  each  party 
appearing  by  attorney  and  not  objecting  to  the  vernue,  the  ob- 
jection is  deemed  waived.    Cooper  v.  Cooper,  492. 

w. 

WAIVER — See  "Judgment;"  "Foreclosure  of  Mortgages." 

Injunction — Venue — Objections — The  Code,  Sec,  337 — Divorce. 
Where  an  limjunction  to  the  hearing  ie  granted,  in  a  district 
other  than  that  in  which  the  action  is  pending,  eadi  party 
appearing  by  attorney  and  not  objecting  to  the  venue,   the 
objection  is  deemed  waived.     Cooper  v.  Cooper,  492. 

Appeal — Exceptions. 
Where  no  objection  is  made  dn  the  trial  court  to  a  defective 
statement  of  a  good  cause  of  action,  the  objection  is  deemed 
waived  and  can  be  made  on  appeal.    Bank  v.  Cocke,  467. 

Parties — Defect — Answer — Demurrer — Waiver — Pleading. 

Objection  for  defect  of  parties  must  be  made  by  answer  or 
demurrer,  or  it  is  waived.     Howe  v.  Harper,  356. 

Factors — Advances. 

Where  a  factor  brings  suit  for  the  whole  amount  of  advances 
made,  and  asks  for  sale  of  cotton,  which  was  not  witMn  th.e 
jurisdiction  of  the  Court,  he  does  not  waive  his  right  to  sell 
the  cotton  to  reimburse  himself  for  advances.  S.  Blaisddte 
d  Co.  v.  Lee,  365. 

Factors — Advances — Reimbursement — Principal, 
The  right  of  a  factor  to  sell  for  less  than  tbe  stipulated  prioe, 
to    reimburse    hiimself    for   advances,   is   not   waived   by   an 
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agreemenit  to  wait  longer  for  reimbureement,  the  iirinolpal 
agreeing  that  he  Bhall  lose  nothing  thereby.  B.  BUUsdaJe  d 
Co.  V.  Lee,  365. 

WARD — See  "Guardian  aito  Wabd." 

WARRANTY: 

Sales — Mectaure  of  Damages. 
The  measure  of  damages  for  sale  of  seed  rioe,  which  failed  to 
grow  as  guaranteed.  Is  the  amount  paid  for  the  eeed,  the 
preparation  of  the  soil,  the  planting  of  the  seed,  and  a  reason- 
able rent  for  the  land,  less  the  amount  for  whdch  the  land 
could  have  been  rented  for  some  other  crop.  Reiger  v. 
Worth,  230. 

WASTE: 

Right  to  Restrain — Contingent  Remainder — Injury. 
A  contingent  remednder  is  such  an  interest  in  land  as  will  be 
protected  against  Injury  or  waste.    Peterson  v.  Ferrell,  169. 

WATER  COMPANY — ^See  "Nuisance;"  "Abatement;"  "Damages;" 
"Water  and  Watercourses." 

WATER  AND  WATERCOURSES: 

Damages — Permanent — Conversion  of  Water — Water  Company. 
Permanent  damages  may  be  awarded  a  riparian  owner  who  Is 
injured  by  the  taking  of  water  out  of  a  river  by  a  water  com- 
pany.   Oeer  v.  Water  Co.,  349. 

Limitation  of  Actions — Diversion  of  Water — Easement — Dam- 
apes — Trespass — The  Code,  Sec.  155. 
The  unlawful  diversion  of  river  water  ds  not  a  trespass  on 
realty,  but  it  is  so  nearly  in  the  nature  of  an  easement  ais 
to  be  governed  by  the  same  statute  of  limitations.  Q^er  v. 
Water  Co.,  349. 

WEIGHT  OF  EVIDENCB—See  "Evidence;"  "Questions  for  Jury." 

WIDOW— See  "Dower." 

WIFE'S  ESTATE)— See  "Husband  and  Wife." 

WILLS — See  "Former  Adjudication;"  "Specific  Performance." 

Where  a  testator  provides  for  building  a  fence  around  a  cer- 
tain chapel  ceimetery,  the  trustees  of  the  chapel  are  the  proper 
parties  to  require  the  executor  to  perform  this  provision. 
Cabe  V.  Vanhook,  424. 
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Trusts — Trustees  Refusal  to  Ad. 
A  triLst  created  In  a  will,  leaving  certain  property  to  a  trustee 
to  be  invested  for  the  benefit  of  daughter  of  testator  and 
other  pereons,  will  not  flail  by  reason  of  the  appointed  tmstae 
failing  to  act    Roseman  v.  Roseman,  494. 

Revocation — Parol  Evidence — Intent. 
Parol  evidence  tie  inadmissible  to  show  the  revocation  of  a 
will  by  a  subsequent  one.    In  re  YenabWs  Will,  344. 

Revocation — Probate — Holograph — Subsequent  Will. 
A  later  will  does  not  revoke  a  former  one  unless  the  two  are 
so  inconsistent  as  to  be  Incapable  of  standing  together.    In  re 
Venable's  Will,  344. 

Estoppel — Executor. 
One  who  executes  the  duties  of  executor  under  a  will  is  es- 
topped from  denying  his  qualification  as  sach.    Treadaway 
V.  Payne,  486. 

Executor — Legatee — Estoppel — Deed. 
A  legatee  who  ptrocures  the  probate  of  a  will  and  executes 
the  duties  of  executor  can  not  take  devised  property  under  a 
a  deed  executed  by  the  testator  subsequent  to  makitng  the 
will.     Treadaway  v.  Payne,  436. 

Distribution. 
Where  a  will  directs  that  property  be  divided  equally  among 
four  children  and  two  grandchildren,  naming  them,  each  of 
the  grandchildren  are  entitled  to  a  oneeixth  part.    Marsh  v. 
Dellinger,  360. 

Probate — Opinion  Evidence. 

Upon  trial  of  an  issue  of  devisavit  vel  non  it  is  competent  to 
introduce  evidence  that,  from  the  personal  knowledge  of  wit- 
nesses of  the  room  and  the  location  of  the  furniture,  the  tes- 
tator could  have  seen  the  subscribing  witnesses  as  they  signed 
the  will,  if  the  testator  was  lying  in  the  position  testified  to 
by  other  witnesses  on  the  trial.    Burney  v.  Allen,  476. 

Estate — Life  Estate — Contingent  Remainders — Sale — Infants — 
Equity. 
Where  there  are  contingent  and  vested  Interests  under  a  will 
subject  to  a  life  estate,  a  court  of  equity  has  power  to  order 
a  sale  to  subserve  the  interests  of  all  the  devisees,  if  any  of 
the  contingent  remaindermen  are  in  esse  and  represented; 
but  if  infants  are  interested,  equity  requires  that  they  be 
properly  represented  and  protected,  and  it  must  be  found  as 
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a  fact  t2hat  a  sale  of  the  property  before  the  death  of  the  life 
tenant  will  be  for  their  benefit    Marsh  v,  DelUnger,  860. 

WITNBSSES9— See  "Evidence." 

Competency — The  Code,  Sec,  590 — Evidence, 
Where  defendant  in  an  action  on  a  note  by  an  admJindstrator, 
claimed  a  eet-off  for  goods  fumlahed  decedent,  evidence  that 
"no  one  had  paid  hjkn  for  these  articlee"  waa  inoompete 
Angel  v.  Angel,  451. 

Experts — Findings  of  Court — Evidence. 

The  finding  of  trial  court  that  a  witness  is  an  expert  is  not 
reviewable  where  there  is  any  evidence  to  snatain  such  find- 
ing.   Geer  v.  Water  Co,,  849. 
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